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ADVERTISEMENT. 


TTHE  following  pages  contain  an  attempt  to 
continue  the  Reports  of  Cases  argued  and 
determined  iii  the  High  Court  of  Admiralty^ 
upon  the  same  plan  on  which  the  proceedings 
of  that  Court  have  been  hitherto  recorded. 
The  Editor  is  well  aware  that  the  excellence  of 
the  Reports  for  which  the  Public  is  indebted 
to  his  learned  predecessors,  Sir  Christopher 
Robinson  and  Dr-  Edwards,  has  rendered  his 
task  more  difficult;  but  though  he  cannot  ven- 
ture to  hope  that  his  efforts  have  been  equally 
successful  with  theirs,  yet  he  trusts  that  the 
inconvenience  which  must  have  arisen  from 
an  entire  discontinuance  of  the  publication 
has  been  prevented,  and  that  the  utility  of  his 
undertaking  will  in  some  degree  compensate 
for  the  defects  in  its  execution.  The  Public 
may  rest  assured,  that  great  care  has  been 
taken  to  state  correctly  all  the  facts  upon 
which  the  decisions  of  the  Court  have  been 
fotmded,  and  to  preserve  without  diminution 

or  addition  all  the  legal  principles  which  have 

received 


ADVERTISEMENT. 

received  confirmation  from  the  very  high 
authority  that  at  present  presides  in  the 
Court  of  Admiralty.  He  has  to  thank  the 
most  experienced  Members  of  the  profession 
for  the  assistance  they  have  kindly  rendered 
him ;  and  as  a  very  considerable  part  of  this 
Work  has  already  been  submitted  to  their 
inspection,  he  feels  confident  that  in  what  has 
thus  been  revised,  no  material  error  can  have 
escaped  their  penetration  and  learning. 


Doctors  CommonSt 

October  10th.  1815. 
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VREEDE,  HoFFKER.  -.»*««, Jd^ 

iSii. 

npmS  veSd,  laden  with  a  cargo  of  rice,  fugar,  c«od.d«UT(M(t       / 
X    coffee,  and  other  goods,  was  captured  on  the  1^^:^^^     ' 
fecond  of  May  1799,  by  His  Majefty's  fhip  Rangtr.  ^^-P'^t- 
Lijariet  LampbeU  J!.lquire,  commander,   and  carried  "n*™""*  *>" 
into  Varmoutb.    The  ufual  proceedings  were  mfti-  dX^'on'T 
tuted  by  the  King's  Prodor,  and  on  the  15th  of  7«a^  S^*4to2i"fa. 
a  claim  was  given  by  Mr.  Vink,  one  of  the  partners  in  ««™«*»««  '■»• 
the  houfe  of  Van  Dyck,  Gevensy  and  Co.  of  London,  mpt^^arf- 
merchants,  for  forty-one  cafes  of  fugar  and  nine  caflw  ^t^ea  • 
of  coffee,  and  alfo  for  fifty  caflcs  of  rice.     On  the  'SSft*^.*^,. 
1 8th  of  O£lober  1 800,  bail  was  given  to  anfwer  adiudi*  *^  '^  ^'^ 
cation  by  Gideon  De  Bie  and  John  Tullock^  and  the  Eipto^rf" 
goods  were  in    confequence    delivered    up  to  the  frt'^T!! 
Claimant.     On  the  13th  of  May  1801,  the  Judge  ^^J^dj:, 
decreed  the  fifty  cafks  of  rice  to  be  reftored,  and  con-  T*'««r<J««. 
demned  the  fugar  and  coffee,  which  amounted  in  value  K »1^ 
to  the  fum  of  jf  650  9/.  6d,    This  fum  had  never 
^°'-^-  B  been 


CASES  DETERMINED  IN  THE 

The        been  paid  or  demanded  till  the  14th  oi  April  i8io, 
when  a  monition  was  extra6led  againft  the  parties  to 


F^nwry  5th,  bring  in  the  value  of  the  goods  condemned*  An  at- 
tachment was  now  prayed  againft  them  for  not  com- 
plying with  the  terms  of  the  monition.  The  Claimant 
himfelf,  and  one  of  the  furetics,  Mr.  TuUock,  had  be- 
come bankrupts  fince  the  bail  was  given. 

On  the  part  of  the  Captor — ^The  Kmg*8  Advocate 
and  Su;^^.***The  bail  which  has  been  given  is  ^ooi* 
mon  bail  to  anfwer  adjudication :  It  is  fubftituted  for 
the  thing  itfelf,  and  although  fome  of  the  parties  have 
fince  become  bankrupts,  that  is  not  fufficient  to  dif- 
charge  them  of  their  refponfibility.  They  are,  how- 
ever, fever  ally  bound  by  the  terms  of  the  bond^  and 
therefore  Mr.  De  Bie^  who  has  not  become  a  bank- 
rupt, muft  at  all  events  be  refponfible.  The  parties 
muft  know  that  they  have  never  been  dtfmifled,  and 
are  ftill  before  the  Court.  The  ftatute  of  limitations 
does  not  apply,  fince  the  debt  is  on  record ;  it  is  a 
judgment  of  the  Courts  which  is  ftill  uniatisfied.  In 
the  cafe  of  Ruffen  and  Co.  againft  CoWyj  1734, 
it  was  decided  that  bankruptcy  does  not  difcharge 
a  furety  in  the  Admiralty.  As  to  its  being  a  cafe 
of  bardih^,  that  can  form  no  legal  ground  on 
which  they  can  refufe  to  be  held  by  the  terms  of  this 
bail-bond. 

For  Mr.  De  Bie^  one  of  the  furefies-^Jenner.^^lt  is 
li^for  the  Court  in  its  equity  to  determine,  whether, 
confideiing  the  laches  of  the  captor,  it  will  at  this  late 
period  enforce  the  bond  againft  Mr.  De  Bie.  If  a  de- 
mand had  been  made  in  due  time,  the  money  might 
have  been  recovered  from  De  Vink  himfelf,  who  has 

9  fince 
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fince  become  a  bankrupt;  or  if  demanded  from 
Mr.  De  Bie  within  any  reafonable  time,  it  would  have 
been  in  his  power  to  hare  obtained  indemnity  from 
his  prindpaL 


The 
Vkeedk. 


t%xu 


Court. — ^The  captors  have  lain  by  for  nine  years, 
by  which  delay  an  extreme  hardfhip  is  thrown  on  the 
other  party,  againft  whom  they  afk  for  an  immediate 
attachment,  without  giving  any  explanation  of  their 
own  condud  in  deferring  fo  long  to  put  the  bond  in 
execution.  There  muft  have  been  grofs  negligence 
fomewhere.  I  (hall  certainly  not  decree  the  attach- 
ment till  I  know  more  of  the  matter,  and  fee  with 
whom  the  blame  reds. 

On  a  fubfequent  day  Captain  Campbell  Rztcd  that  ^thjifay'ign. 
he  was  wholly  unacquainted  with  the  bufmefs  till  he 
made  the  difcovery  by  examining  the  accounts,  of  his 
agent ;  and  the  agent  *  alfo  dated,  that  he  was  not 
aware  that  condemnation  had  taken  place,  having 
never  received  any  communication  of  that  fad  from 
the  proper  officer ;  and  that  he  was  led  to  believe, 
from  the  information  given  him  by  the  brokers  at 
Tarmotctby  that  the  captors  had  received  every  thing  to 
which  they  could  be  entitled. 

On  the  14th  of  the  fame  month  the  Judge  direded 
the  captor  and  his  agent  to  account  more  fatisfaftorily 
for  the  delay  in  calling  on  the  bail  to  anfwer  their  re- 
cognizance, and  decreed  a  monition  to  iflue  againfl 
the  agent  for  that  purpofe. 

On  the  a4th  of  July  new  affidavits  were  brought  in 
by  Captain  CamfMl  and  the  agent 
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The  Judgment. 

'  -  Sir  ffUliam  Scott. — This  is  a  proceeding  againft 
Augu/i  9th,  the  principal  and  fureties  to  enforce  the  payment  of 
^650  gs.  6d,  the  amount  of  goods  delivered  on  bail 
to  anfwer  adjudication.  The  parties  againft  whom 
thefe  proceedings  are  inftituted,  have,  with  the  ex- 
ception of  Mr.  De  Bie^  all  become  bankrupts.  The 
property  it  feems  was  condemned  in  the  year  i8oi» 
but  the  monition  againft  the  bail  was  not  extra£led 
till  the  month  of  April  1810,  nine  years  after  they 
had  entered  into  the  recognizance.  The  monition  was 
then  ferved  upon  the  parties,  and  they  in  return  alledge 
the  delay  and  laches  of  the  captor;  aflerting  with 
great  truth,  that  if  due  diligence  had  been  ufed  in 
making  the  demand,  the  money  might  have  been  re- 
covered from  Mr.  De  Vink  himfelf,  the  claimant  of 
the  property,  and  infifting  that  the  bond  cannot  now 
be  legally  enforced. 

The  queftion  for  the  Court  to  determine  is,  whe- 
ther from  the  length  of  time  and  circumftances  of  the 
cafe  the  bail  can  be  held  difcharged  from  their  refpon- 
iibility.  The  captors  muft  at  all  events  be  protected 
m  their  rights.  The  Court  felt  it  its  duty  to  inquire 
in  what  manner  the  delay  had  arifen,  a  delay  which 
has  occafioned  a  cafe  of  great  hardfhip  to  Mr.  De  Bie^ 
the  only  fecurity  who  has  not  become  a  bankrupt. 
He  has,  undoubte41y»  great  reafon  to  complain,  and 
the  misfortune  under  which  he  labours  is  attributable 
either  to  the  mifcondu£t  of  the  captor  or  to  that  of  his 
^Lgent. 

A  letter  has  been  exhibited  on  behalf  of  the  agent, 
purporting  to  explain  his  own  condud  in  the  tranf- 
a£Uon.    The  letter,  as  far  as  it  is  material  to  the  pre- 
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fcnt  bufinefs,  is  in  thefe  terms : — **  Being  very  defirous, 
as  the  captors'  agent,  to  give  all  the  explanation  in 
my  power,  I  have  to  ftate  that»  by  Meflrs.  Steward 
•*  of  Tarmoutb,  the  brokers  who  fold  the  veffel  and 
cargo,  their  letter  of  the  nth  January  1802,  in 
which  they  fent  the  account-fales,  they  iaid,  this  is 
the  remaining  part  of  the  cargo ^  I  was  led  to  conclude 
this  was  all  that  was  coming  to  the  ^  captors :  con- 
fequently  payment  was  made  to  them.  I  had  no 
information  from  the  late  King's  prodor."  Now 
I  can  by  no  means  confider  this  explanation  fatisfac- 
Cory  either  in  its  form  or  its  fubftance.  It  appears 
hardly  poflible  that  he  could  have  been  mifled  by  the 
expreflions  in  Meifrs.  Steward's  communication  refped- 
iag  theaccount-fales,  fince  he  muft  have  known  that 
tbofe  particular  goods  were  delivered  out  upon  bail  to 
anTwer  adjudication,  and  therefore  could  not  be  the 
goods  which  compofed  the  rema'mder  of  the  cargo  to 
which  the  letter  of  the  i  ith  of  Jamiary  referred. 

Further  fatisfadion  was  required  by  the  Court,  and 
an  affidavit  of  Captain  Campbell  has  been  brought  in, 
wherein  he  dates,  that  ^  *  the  agent  had  the  entire  and 
uncontrolled  management  of  all  the  Ranger's  prizes 
committed  to  his  charge;  and  that  he  confided 
implicitly  in  him  as  agent,  and,  not  fufpeding  that 
*^  he  was  negligent  in  his  duty,  did  not  in  any  way 
"  interfere  in  regard  to  the  faid  prize  the  Vreede.**  He 
ftates  likewife  the  maimer  in  which,  by  the  examination 
of  bis  agent's  accounts,  he  himfelf  made  the  difcovery 
refpeding  the  money  due  upon  this  bond.  I  mult  fay, 
thzt  in  my  opinion  Captain  Campbell  has  moft  com- 
pletely exculpated  himfelf  from  all  blame.  He  had 
placed  his  concerns  in  the  hands  of  an  agent,  and  ex« 
peded  that  he  would  zGt  with  diligence  and  fidelity  in 
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The        the  care  of  them.     Has  the  agent  anfwered  the  demand 

'     made  upon  him  by  the  Court  in  a  manner  equally  fatif- 

Avgvji  9th,    £std:ory  ?     After  dating  that  the  (hip  \¥as  carried  inta 

*  *'•        Tarmoutb^  he  fays,  in  his  affidavit,  that  **  akhough  he 

was  agent  for  the  captors,  the  fuperintendance  of 

the  (hip  and  the  goods  on  board  her  was  neceflarily 

*^  removed  from  the  appearer  to  Meffrs.  Steward  and 

*^  Co.   of  that  place,  merchants,  as  fole  agents  or 

"  brokers.**     Now  I  can  by  no  means  admit  that  the 

duties  of  the  agent  ceafed  upon  the  employment  of  a 

broker :  although  not  upon  the  fpot,  it  was  flill  bis 

duty  to  zQi  with   care  and  fedulity.     Is  it  not  the 

bufinefs  of  an  agent  to  know  in  all  cafes  what  becomes 

of  the  goods?    Is  he  to  make  no  inquiilcs  as  to  their 

reftitucion  or  condemnation?    It  is  his  duly  to  be 

urgent  **  in  feafon  and  out  of  feafon  j"  more  efpe- 

cially  is  it  expeded  of  him  to  be  careful  in  his  attention 

to  the  law  proceedmgs,  to  watch  their  courfe,  and  to 

inform  himfelf  accurately  of  their  refult.     The  agent 

goes  on  to  fay,  that  ^  no  copy  of  the  condemnation 

^^  was  ever  fent  to  him  by  or  from  the  late  Emg's 

'*  proftor,  or  information  of  fuch  condemnation,  /« 

^^  the  befi  rf  bis  recolkffhn  and  belief  j  as,  if  it  had, 

that  he  fliQuld  particularly  have  direded  that  pro- 

ceedings  were  duly  taken  againft  the  claimant  and 

his  bail  to  procure  payment,  and  fhould  have  caufed 

**  diftribution  thereof.**     Now  this,  it  muft  be  ob-» 

ferved,  is  a  charge  brought  againft  a  deceafed  perfon, 

and  that  too  upon  a  mere  belief  and  vague  recolledion 

of  a  very  remote  tranfa&ion.     Neither  can  I  follow 

him  to  the  conclusion,  that  if  fuch  communication  had 

been  made  to  him,  he  ihould  have  ordered  the  money 

to  have  been  demanded,  and  diftribution  to  have  been 

made.    3ut  if  the  charge  of  negligence  againft  the 
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late  King^s  proftor  were  true,  is  it  not  the  duty  of  the 
agent  alfo  to  exercife  vigilance  ?    If  the  King's  proc- 
tor did  not  tranfmit  the  fentence,  it  was  the  agent's 
duty  to  require  it }  for  a  fentence  there  mud  have  been, 
and  he  was  bound  to  know  what  that  fentence  was. 
But  he,  it  feems,  remained  in  utter  ignorance  tilt  the 
error  was  pointed  out  to  him  by  Captain  Campbelh 
I  do  not  by  any  means  intend  to  lay»  that  the  agent 
has  been  aSuated  by  any  corrupt  motives  (for  it  is 
quite  impoffiblc  to  attribute  to  him  any  corrupt  motive 
whatever^  the  money  being  entirely  out  of  his  poflef- 
iion,  and  rematning  in  the  regiftry  without  any  know^ 
ledge  OB  htt  part  that  any  fuch  money  exifted) ;  but  it 
is  at  the  fame  time  equally  tmpofEble  to  acquit  him  of 
eattreme  inattention  and  negligence :  and  if  the  Court 
had  the  power  of  laying  the  burthen  on  the  agent,  it    • 
would  in  this  cafe  have  done  it  without  diflatisfadion* 
Under  die  prefent  prixe-aA^  I  think  the  Court  would 
have  the  power  to  compel  payment  by  the  agent ;  but 
on  reference  to  dates,  I  find  this  to  be  a  tranfadion 
prior  to  that  aA.    The  Court  then,  unfortunately, 
has  not  the  power ;  and  if  the  agent  cannot  be  fixed, 
I  fear  the  liability  muft  red  on  the  bail.      I  have 
looked  into  the  Chancery  cafes,   and  I  find,  as  far 
as  I  can  colle£t  them,  that  a  furety  is  not  releafed 
from  his  engagement  by  mere  lapfe  of  time,  unlefs 
where  payment  was  to  have  been  made  within  a  li- 
mited period,  and  the  time  has  been  extended  by 
the  other  parties  without  his  confent  or  kno}vledge. 
In  the  cafe  of  Nijbet  and  Smithy  ulterior  time   was  aBro.c.c.579. 
given  againft  the  exprefs  diredions  of  the  furety, 
and  Lord  Thurlow^  relying  upon  that  ground,  held 
him  to  be  difcharged.      In  the  later  cafe  of  Rees  %ytwj,s^ 
V.  Berrington,  the  obligee  in  a  bond  had,  without 

B4  any 
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viSTde      ^^y  communicarion  with  the  furcty,  taken  notes  fram 
■  the  principal,  and  given  further  time ;  the  furety  was 

^"^u^'  there  alfo  held  to  be  difcharged,  upon  the  fame 
.  ground.  In  the  (till  later  cafe  of  Wright  v.  Simp/on^ 
c««7t734.  ^^  Lord  Chancellor  intimated'  very  ftrongly,  that 
mere  forbearance  in  enforcing  payment  on  a  bond 
would  be  infufficient  to  releafe  a  furety  from  his 
engagement ;  and  exprefsly  faid^  that  ^'  as  to  the 
^  cafe  of  principal  and  furety^  in  general  cafes,  he 
^^  never  underftood,  that  as  between  the  obligee  and 
^'  the  furety  there  was  an  obligation  of  adive  diligence 
^^  againft  the  principal ;  that  the  furety  is  a  guarantee, 
^^  and  it  is  his  bufinefs  to  fee  whether  the  principal 
^^  pays^  and  not  that  of  the  creditor/*  Such  is  the 
refult  of  all  the  cafes  which  I  have  been  able  to  find 
upon  the  fubjed,  fo  far  as  I  can  underftand  them ; 
and  as  I  have  no  power  of  throwing  the  refponlibility 
upon  the  agent,  I  am  under  the  padnful  neceifity  of 
enforcing  payment  from  the  bail ;  but  I  (hall  order  the 
attachment  not  to  be  iflued  for  the  fpace  of  one 
month. 
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LE   NIEMEN,   DuPOTET.  February  itth, 

T^HIS  was  a  claim  of  joint-capture  on  behalf  of  Joint-capture, 

Francis  Louis  MaitJand  Efquire,  the  commander,  cf  the  Emerau.^ 
and  the  officers  and  crew  of  His  Majefty*8  frigate  the  ilne^^i^ 
Emerald^  to  fliare  in  the  proceeds  of  this  French  frigate  ^^H^j^^l!^ 
LeNiemeny  which  had  been  captured  on  the  6th  of  loCts^s^ttiiho 

M      »j     r%  r  «•  t        wf     pn»«»  *>**t  coo* 

Jlpru  1809,  after  a.  very  fevere  engagement,  by  His  dauei  to cninA 


Majefty's  frigates  the  Ameth^y  Sir  Michael  SeymourAn^^^n- 
commander,  and  the  Arethufa^  Robert  Mends  Efquire  SJ^f  ^3^**^ 
commander.     Before  the  capture  of  the  prize,   an  nukes  the  i#- 

,  7  tual  capture-- 

agreement  had  been  entered  into  between  Sir  Michael  Oumof  the 
SejmouFoi  the  Amethyfly  and  Captain  Maitland  of  the  jeaS! 
Emeraldy  and  the  refpe^ve  officers  and  crews  of  thofe    ^ 
fhips,  to  fhare  jointly  in  all  prices  that  might  be  cap* 
tured  by  either  of  them ;  in  virtue  of  which  agreement, 
the  captain,  officers,  ajid  crew  of  the  Amethjfi  would 
be  entitled  to  (hare  in  any  proportion  of  the  prize 
which  might  b^  decreed  to  the  Emerald. 

An  objection  was  taken  by  counfel  to  the  admiffion 
of  the  log-book  of  the  Amethjfi  as  evidence  in  the 
caufe,  on  account  of  the  agreement  which  had  been 
entered  into  to  (hare  all  prizes  with  the  Emeraldy  upon 
the  ground,  that  by  affifting  to  eflablifli  the  claim  of 
the  Emerald  fhe  was  in  fad  fupporting  her  own  intereft 
und^  the  agreement. 

The  Court  held  the  log  of  the  Amethjfi  to  be  inad- 
miffible  as  evidence,  fmce  it  went  to  give  a  common 
intereft  to  tb^  parties. 

It 
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le  nibmen.       It  was  then  prayed,  that  the  conclufion  of  the  caufe 
TTI     ~!  might  be  refcinded,  for  the  purpofe  of  having  the  anfwer 
x8ix.       or  the  actual  captor. 

Court. — I  fhall  permit  the  anfwer  of  Captain  Mends 
to  be  taken,  conddering  it  as  a  fair  indulgence  to  the 
other  party,  a£Ung  under  an  erroneous  impreflion  of 
the  admiflibility  of  the  log  at  the  time  of  waving  the 
anfwer :  but  I  fhali  not  go  further ;  I  fhall  not  admit 
frefh  evidence  aftei"  publication  in  the  caufe ;  much  lefs 
(hall  I  permit  freih  pleading  to  be  given  in  at  this  late 
hour  of  the  day. 

lehruery  a6th,       On  a  fubfcqucnt  day — ^Judgment. 

Sir  William  Scott. — ^This  is  a  cale  arifing  on  a  claim 
of  Join^-capture  of  a  French  frigate,  taken  on  the 
morning  of  the  6th  of  April  1809,  by  the  Arethufa 
frigate,  after  a  very  fevere  engagement  between  the 
prize  and  the  Ameth^.  Both  frigates  had  fufFered 
very  feverely  in  the  adtion,  and  were'lying  in  a  difabled 
ftate  when  xht  Arethufa  came  up.  What  would  have 
been  the  refult  it  thiltf^ithu/h  had  not  made  her  ap- 
pearance at  fo  feafonable  a  conjundure  appears  quite 
uncertain :  it  is  impoifible  to  conjefture  whether  the 
Amethyjl  could  ever  have  recovered  herfelf  fufficiently 
to  renew  the  fight,  and  fupport  the  gallant  intention 
of  her  commander.  The  Frenchmen  intimate  their 
belief  that  they  were  the  vidorious  party ;  it  remainSi 
therefore,  a  matter  of  doubt  whether  this  capture 
could  have  been  confummated  if  it  had  not  been  for 
the  opportune  arrival  of  the  Arethufa.  The  brunt  of 
the  adion  was  indeed  borne  by  the  Ametbyfi,  but  the 
furrender  was  made  to  the  Arethufa^  and  therefore  fhei 

in  point  of  form,  is  to  be  ccmfidered  the  adual  taker. 

The 
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The  claim  of  joint*capture,  which  is  now  fet  up^  is  lb  Nibmvit. 
made  by  the  Emerald^  which  was  not  prefent  at  the  ^_,  ' 
capture,  and  of  whofe  approximation  to  the  fcene  of  x8ii. 
action  the  Aretbufa  was  quite  ignorant,  and  from 
which,  therefore,  fhe  could  have  derived  no  encou- 
ragement. The  Trench  commanding  officer  conceived 
the  Aretbufa  to  have  been  the  fame  ihip  (the  Emermld) 
which  he  had  feen  the  day  before  j  and  this  miftake, 
thoagh  a  drcuinilanoe  otherwife  unimportant,  tends 
to  ihew  that  no  intimidation  was  really  occafioned  to 
the  enemy  from  a  fuppoiition  that  this  frigate  was  near 
at  hand,  and  that  the  intimidation  which  occafioned 
-the  furrender  arofe  entirely  from  the  a£tual  and  vifible 
Arength  of  the  Aretbufa.  In  the  allegadon  it  is  ftated, 
that  "  on  the  fifth  day  of  April  the  Ameth%fi  and 
'^  Emerald  cruifed  in  company  in  the  bay  to  the  weft- 
ward  of  the  coaft  of  France.^*  ^But  this  can  be  con- 
fidered  as  little  more  than  an  accidental  junftion,  no 
particular  b<Mad  ot  aflociation  being  impofed  upon  them 
by  public  authority/  It  has  indeed  been  thrown  into 
tEelo^ument,  that  the  aflociation  was  formed  between 
them  for  the  purpofe  «ef^  lookmg  out  for  this  very 
frigate  -y  but  that  is  a  fad  neither  pleaded  nor  fup- 
ported  in  proof ;  it  is,  therefore,  a  circumflance  whieh 
has  no  bearing  on  the  cafe,  and  which  for  that  rtafon 
I  difmifs  out  of  confideration.  The  allegation  goes  on 
to  flate,  that  *^  about  eleven  o'clock  the  faid  day,  the 
Emeraldb&ng  then  nine  or  ten  miles  north  by  eaft 
from  the  Ametbyfi^  and  within  fignal  diftance  of 
^  her,  a  ftrange  fail  was  difcovered  from  the  Amethyft 
^*  bearing  about  fouth^eaft  by  eaft,  and  fbmding  to  the 
^^  weftward,  and  diftant  about  twelve  miles/  to  which 
*^  fhe  immediately  gave  chafe,  the  wind  then  blowing 
^  Uook  eaft  by  north,  a  hdOx  breeze^  and  the  Emerald 
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Lc  NiEMEw.  ^^. having  foon  afterwards  obferved  the  faid  ftrange 
'TT  77  "  f2^>  and  the  Ameibyft  in  chafe  of  her,  made  all  fail 
i8xi.  ^*  towards  them ;  that,  as  the  Amethyfi  and  the  faid 
'^  ftrange  fail  approached  nearer  to  each  other,  the 
^^  latter,  on  difceming  the  Amethyfi  to  be  a  frigate, 
'^  hauled  to  the  northward  with  a  view  to  avoid  her  \ 
^^  but  almoft  immediately  perceiving  the  Emerald  to 
*^  be  in  that  diredion,  and  knowing  her  alfo  to  be  a 
^^  frigate,  ihe  changed  her  courfe  to  the  fouth-eaft, 
'^  crowding  all  fail  to  endeavour  to  efcape;  and  was 
^  chafed  by  both  the  Ameibyfi  and  Emerald ;  and' the 
"  Amethyjl  having  afcertained  that  the  veffel  they  fo 
*^  chafed  was  a  frigate,"  (they  do  not,  I  obferve,  take 
i^  upon  themfelves  to  aver  whether  a  French  frigate  or 
a  Britijh)  ^^  a  fignal  was  made  to  the  Emerald  to  that 
*^  efied;  that  at  four  o'clock  the  Amethyfi  had 
*'  gained  on  the  chafe,  ihe  being  then  a-head  only 
*'  about  eight  or  nine  miles,  and  the  Emerald  ftill 
^'  within  nine  or  ten  miles  of  the  Amethyfi^  and  at 
**  fix  o'clock  the  Amethyfi  ftill  neared  the  chafe,  (he 
^  being  then  only  diftant  about  feven  or  eight  miles 
'^  fq^th-eaft ;  and  the  Emerald  had  alfo  gained  upon 
*^  the  chafe  confiderably,  fhe  being  then  only  about 
**  fix  miles  north-eaft  by  eaft  from  the  Amethyfi :  but 
*^  about  half-paft  feven,  the  night  becoming  extremely 
<<  dark  and  fqually,  the  faid  veflfels  loft  fight  of  each 
"  other ;  that  after  the  faid  veffels  loft  fight  of  each 
^*  other,  owing  to  the  darknefs  of  the  liight,  the  faid 
^'  Michael  Seymour  J  conceiving  that  theiaid  ftrange 
'^  fail  would  continue  her  voyage  to  the  weftward, 
^^  and  avoid  the  north-eaft  quarter,  in  which  the 
*^  Emerald  had  been  feen  in  chafe,  he  changed  the 
<*  courfe  of  the  Amethyfi  more  to  the  fouthward,  in 
''  order  to  intercept  her ;  and  the  faid  Frederick  Leuis 
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**  Maitland^  the  commander  of  the  Emerald^  expeft-  le  Nuuek 
ing  alfo  that  the  faid  (Irange  fail,  being  at  no  great  ''^^     ^ 
*  diftance  from  the  Spani/h  coaft,  would  endeavour  to        1811. 
efcape  by  refuming  her  original  courfe  to  the  weft- 
*'  ward,  ordered  the  courfe  of  the  Emerald  to  be 
changed,  and  it  was  changed  accordingly  to  the 
fouth-weft,  in  order  to  intercept  her  if  fhe  (hould 
efcape  from  the  Amethyft ;  that  about  half-paft  eight 
o'clock  the  Ameihyft  again  got  fight  of  the  faid 
ftrange  fail  running  to  the  weilward ;  and  the  faid 
ftrange  fail,  on  difcovering  the  Anietl/jjtj  made  all 
fail  to  efcape,  on  which  the  Ametbyji  made  the  pri- 
vate iignal  to  the  Emerald^  and  the  fame  not  being 
immediately  replied  to,  a  rocket  was  let  off."    Now 
it  is  not  ftated  for  what  purpofe  thefe  fignals  were 
made ;  neither  does  it  appear  that  they  produced  any 
eSefl,  or  that  in  confequence  of  them  the  courfe  of 
the  Emerald  was  at  all  changed.     As  far  as  I  can  ob* 
ferve,  either  in  the  more  authentic  evidence  of  the  log, 
or  in  the  more  difputable  evidence  contained  in  the 
depofitions  of  thefe  Frenchmen^  no  effeft  whatever, 
was  produced  by  thefe  Signals.     But  the  h€t  is,  ac- 
cording  to  the  cafe  here  reprefented,  that  the  Emerald^ 
feeing  the  Ametbjfi  in  chafe  of  a  ftrange  fail,  did 
dired  her  courfe  with  a  view  to  the  interception  of 
that  objed,  but  that  in  the  night  fhe  loft  fight  both  of 
the  Ametbyift  and  the  prize. 

The  evidence  in  the  caufe  is  of  two  defcriptions : 
firft,  iheteg,  of  which  I  have  already  difpofed ;  the 
other  confifts  of  the  depofitions  of  perfons  on  board 
the  captured  veflfel.  Their  evidence  has  been  taken 
at  a  very  late  period,  and  I  do  think  that  it  is  evidently 
marked  with  a  ftrong  difpofition  to  fuppoft  the-in- 
tereft  of  that  party  by  whom  the  witnefles  are  ex- 
amined. 
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Lv  N»K«if.   amined.    I  do  not  (ay  that  any  thing  has  been  impro- 
perly infufed  into  the  minds  of  the  wttnefles  by  the 


xSxi*  '  parties  on  whofe  behalf  they  have  been  produced ;  I 
rather  attribute  it  to  that  general  laxity  of  principle 
fo  obfervable  in  the  fentimenta  of  perfons  educated  in 
France  in  modem  times,  and  which  renders  their  tef> 
timony,  as  I  have  frequent  occafion  to  remark,  very 
unfatisfaftory  in  point  of  credit.  I  muft  obfenre  alfo, 
diat  many  paflages  have  been  introduced  into  this  eza- 
nunation  which  are  perfedly  extra-articulate^  and 
which  cannot  therefore  be  regularly  received. 

The  legal  grounds  on  which  the  claim  to  (hare  has 
been  attempted  to  be  eftabliihed  are  two.-r-The  firfl: 
is,  the  chafe  on  the  preceding  day,  the  Animus  perfe* 
guendi  during  the  night,  and  no  derelidion  oPthe 
chafe,  but  a  mere  deviation  of  courfe  under  the  hope 
of  attainmg  the  end  in  a  better  and  more  efie&ual 
maimer. — The  fecond  ground  is,  thatjthe  ££9^a£i 
diverted  the  courfe  of  the  prize,  and  by  fo  doing  put 
her  in  fuch  a  fituation  that  (he  fell  into  the  hands  of 
the  two  (hips  by  which  (he  was  captured. 

The  firft  queflion  is,  whether  this  plea,  if  fupported 
by  proof,  would  eftabIKh  the  claim  of  ^Emerald 
to  (hare  even  with  the  Amethyji ;  with  the  Arethufa  flic 
has  no  privity  of  intereft,  and  the  ad  of  the  one  can 
in  no  way  enure  to  the  benefit  of  the  other.  It  is 
only  derivatively  through  the  Ametbyji  that  (he  can 
fuftain  any  claim  as  againft  the  Arethufa^  and  this 
fpecies  of  claim  the  Court  would  not  be  much  dif- 
pofed  to  n:uuntain,  where  there  was  fuch  an  entire 
abfence  of  actual  co-operation.  It  is  faid,  however, 
that  the  Emerald  muft  be  confidered  as  ading  tn  con** 
jundion  vrith  the  Amethyifi.  The  grounds  upon  which 
(be  could  by  poifibility  have  been  entitled  againft  the 

Ametbyfi 
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Ametbffi  are,  that  flie  had  joined  in  the  puffuit  of  the  li  Nimbn. 

prize  the  day  before  the  capture^  and  had  not  difcon- —— ^ 

dnoed  the  chafe.  It  is»  I  think,  to  be  cpHe&ed  from  lUu 
the  evidence,  diat  the  Emerald  had  feen  the  prize  the 
day  before,  and  had  ufed  her  beft  exertions  to  co-ope* 
xate,  but  sight  comes  on,  and  ihe  neceflarily  lofes  fight 
of  the  enemy.  It  does  not  appear  that  there  was  any 
pardcular  concert  between  thefe  two  veflfels,  or  any 
authority  direding  a  cooperation  between  them.  The 
fignals  that  were  made  did  not  convey  any  inftru&ions 
28  to  the  courfes  proper  to  be  purfued ;  there  was  no 
common  co-operation,  escept  fuch  as  the  difcretion  of 
two  parties  ailing  fqaratejy  with  a  common  objed  in 
liew  might  produce.  /l  do  not  mean  to  lay,  that  it  is 
oeceflfary  that  the  two  imps  ihoutd  have  porffitti  tbe"* 
enemy  in  precifely  tne  lame  ime  \  it  certainly  is  li^ 
nece&ry  to  conltitute  an  mMty  ot  chafe  that  "vdBcls 
ftmild  lail  in  the  iame  or  even  in  a  parallel  diredion^ 
7  one  veflfel  fliould  fail  in  one  diredion  and  the  other 
in  another,  with  the  purpofe  of  capturing,  that  differ- 
cQce  of  courfe  would  not  necefl^y  defeat  unity  of 
parpofe ;  if  in  fight,  certainly  not.  I  accede  to  the 
gbfiervatioB  of  the  counfel  for  the  party  claiming  as 
joint-captor,  that  a  purfuit  in  parallel,  or  even  oj^kk 
fite  lines,  would  not  of  necefiity  deftroy  unity  of  ope- 
ration. What  the  hBi  may  hare  been  with  refped  to 
the  Ametbjfi  is  not  clearly  eftabUfhed ;  it  is  not,  how- 
ever, inccmfiftent,  as  far  as  I  can  judge,  with  any  thing 
in  die  evidence,  that  fhe  might,  even  during  the  night, 
.have  retained  ibme  glimpfe  of  this  reiTel,  which  had 
been  the  objeft  of  their  common  purfijit.  The  Erne* 
raid  certainly  had  no  fight,  but  was  left  to  her  own 
^)eciilation  as  to  what  courfe  the  enemy  would  take 
dunng  thedarknefs  of  the  pigbt,  in  order  to  elude  her 

purfuers^ 
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Lb  Niehen«   purfuers^  and  to  withdraw  herfelf  from  the  probability 
Februa    t6th    ^^  filing  iH  with  cithcr  of  them.     Why  then,  what 
x8xi.     *  was  the  Emerald  doing  at  this  time  ?  I  think  cruifing 
merely  in  fearch.    It  became  matter  of  mere  conjee-    ' 
ture  what  the  coxti'fe  of  the  enemy  might  b^,  and  the 
Emeralds  it  turns  out,  was  unfortunate  in  her  conjec- 
tures.   The  truth  is,  fhe  never  came  up  to  the  place 
of  adion  or  near  to  it ;  fhe  merely  faw  the  lights  and 
a  rocket,  which  do  not  appear  jn  the  flighted  degree   - 
to  have  influenced  her  condud.     She  had  no  know- 
ledge of  the  engagement,  flie  neither  faw  the  iafhes 
nor  heard  the  report  of  the  guns ;  and  every  ftep  £he 
took  was  'carrying  her  away  from  the  objed  of  "her 
purfuit,  if  purfuit  it  can  be  called.     I  am  not  aware  gf 
any  cafe  on  which  a  claim  of  joint-capture  has  been 
fupported  on  reafons  like  thefe.    Here  was,  it  is  true, 
an  animus  perfequendiy  but  here  waT  likewife"  ah  "erro- 
neous courfe ;  and  in  confequence  of  that,  the  benefit, 
and  I  may  add  the  burthen  of  the  contefl:,  hai 'Seen"* 
thrown  on  the  Ametbyft.     It  was  a  fpeculation.  Twill 
not  fay  unwifely  undertaken  by  the  Emerald,  but  whictT' 
has  certainly  terminated  inaufpiciouflf  f6r"her  intereftT* 
The  cafe  of  continued  joint-chafing  is  not  madfe  TTBTT^ 
what  is  proved  is  an  office  of  a  fimilar  but  mferior 
>md,  It  is  going  infiarfh^  and  not  in  purfuiU  jj^naw 
of  no  cafe  in  which  it  has  been  held^  that  a  fliii 
gjimin^  a  chafe  and  then  difcontinuing  \t  (fgy  it  u 
difcontinuance  to  change  a  courfe  ']p?f|  fonjf^"''*^)? 
^  entitled  to  ihare  as  a  jolnt-captor  L^^and  it  certainly 
is  not^  at  this  time  of  day  ^  the  difpofition  of  the  Courf' 
.  to  exteiRTtKe  liiiiJits  of  joinTcapture.  / 

Witli  refpeA  to  the  other  ground  on  which  the  claim 
is  attempted  to  be  eftabliflied,  that  the  Emerald  di- 
verted the  courfe  of  the  enemy,  and  threw  her  into 

the 
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the  hands  of  the  Ametbjift.^^^  am  not  aware  of  any   jls  Nfraeir. 
TucB  'pnociple.  .   It  appears  to  me  to  be  perfeSly  ■ 

noTei:  that  It  is  capable  of  bemg  abufed  to  a  '  is^.^  * 
very  confiderade'^teht,  the'cales  wliicli~fiave  been 
mqidoned,  I  dhntk,  clearly  prove,  ^imong  the  in" 
fiances  enumerated  by  the  connfel  is  that  of  the  chafe 
of  the  French  fleet  by  Ltnrd  Neffbn^  when  he  purfued 
It  to  the  fye/l  hdies  and  back^  and  drove  it  intojhe 
lap  ot  Admiral  CalderX  Another  cafe  pointed  outi 
15  tnat  ot  the  touj'  hrencb  Ihys  flying  from  ir^tfalgar^ 
aid  atterwards  captured  by  ^ir  Richard  Strachan. 
A  third  inflance,  was  that  of  an  enemy's  fhlp  crippled^ 


and  iBft  by  a  Britifh  filt^aid'^with  which  JheTHTan 
"  )y  in< 


aSion,  in  a  difabled  ftate,  &nd  afterwards  taken  pof* 
l^on  of  by  a  fliip  accidentally  arriving  on  the  ^ot. 
In  none  of  thefe  cafes  was  it  ever  pretended  that  any 
but  the  aflual  cantors  were  entitled  to   fhare.     It 
woald  indeed  be  a  monftrous  pofition^  that  every  fleet- 
or  Ihip  which^  either  by  acci3qit  or  dSign^  diverts 
fte  courfe  of  an  enemy,  and  by  fo  doing  occftfions  her 
capture  by  a  totally  diftinft  force,  ihould  be  confidered 
iT^Aflu  mpc^.  /I  Hat  ttie  pofition  or  courle'  of  tne 
tfUfrald  hadfthis  efle£t  of  tlid'owing  the  prize  into  the 
hands  of  the  Amethjft  \    that  it  had  it  exclufively ; 
that  flie  was  the  fole  agent  in  the  bufinefs^  I  think 
by  no  means  clean    No  dired  evidence  in  the  caufe 
cftablilhes  the  fa£t^  that  the  enemy  changed  his  direc* 
tion  in  confequence  of  any  direft  attitude  taken  by  the 
Emerald.    That  this  attitude  was  taken  with  any  in^ 
tenSbn  of  throwing  this  veflMinto  the  hands  of  the 
Amethjfij  is  not  pretendeS^  it  is  not  aflerted  to  have 
been  done  with  any  view  of  produdng  that  eflfed;^ 
which  mere  accident  feems  to  have  produced.    It  may 
have  happened  that^  t>n  the  fight  of  other  veflels,  the 
vot.  I.  G  enemy 
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Lb  NiBiiBK.  enemy  changed  her  courfe,  with  very  little  reference 

"       •  to  the  pofition  or  the  manoeuvres  of  the  Emerald. 

xtxi.     *       On  the  whole  of  the  cafe»  I  am  of  opmion,  that  the 

claim  is  not  fuftainable  againft  the  Ametbj/i\  that  if 

iuftained  it  would  produce  great  and  manifefl  injuT- 

tice  to  the  Areibufa.    As  againft  the  Aretbu/a,  tben^ 

I  have  no  hefitation  in  rejeding  the  ckim.    If  there 

18  any  private  agreement  between  the  officers  and  crew 

'  of  the  Emerald  and  of  the  Ametbyft^  the  parties  will 

have  the  benefit  of  that  agreement.   * 


/.ftnuiry  lath.  LA  BELLE  COQUETTE,  Andrieux, 

iSix. 

Judgment. 

Wnt-capiure,  CIR  W.  Scott. — ^This  qucftion  arifes  on  a  claim  of 

of  ihipiyi^g  m  joint-capture  aiTerted  on  behalf  of  His  Majefty's 

^^i^!^^  fliip  Tonnantj  which  was  lying  in  the  roads  of  Coruf^na 

b^^%^  at  the  time  when  the  capture  of  this  Frencli  fchooner 

of  a  pTfsnck  took  placc,  and  had  difpatched  her  boats  in  purfuit  of 

noted  by  the  the  pHzc.     It  appears  that  the  Tomanfy  with  many 

SS^iSfcS't^  other  of  His  Majefty's  fhips,  were  lying  in  the  harbour, 

coaft^Faa  of  ^j^der  t^g  command  of  Admiral  De  dmrcy ;  and  al- 

S^t  not  fuffi-  ,  •'  ' 

cientiyproreu.—  though  no  appcarance  has  been  given  on  their  behalf, 
affifUnce  by       thdr  non-claim  will  not^  I  thinks  exclude  the  Tonnantj 
^ide^thel^Fe  even  if  the  circumftances  on  which  fhe  found?  her 
uiOT  "^to^e    ^'^"^  belong  to  her  m  common  with  the  reft  of  the  - 
in  the  priw^    fquadron,  and  ftill  lefs  if  they  are  peculiar  to  herfelf. 

At  the  fame  time  I  mult  fay,  that  it  tends  to  throw 
fome  degree  of  doubt  upon  the  cafe,  where  a  claim  fo 
founded  is  advanced  by  this  (hip  alone ;  becaufe  every 
circumftance  connected  with  it  muft,  in  all  probability, 

9  have 
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have  been  as  entirely  in  the  poflefTion  of  every  other  la  bsllx 
vcffel  in  the  harbour  as  in  that  of  the  Tonnani.  The  oQP'^'^g- 
b&y  that  notice  was  given  from  the  S^mjh  fignal-poft  Ftiruary  x»th, 
that  an  enemy  was  hovering  on  the  cqaft,  would  natu- 
rally give  the  alarmed  excite  general  attention  in  the 
fleet;  and  when  I  find  no  other  (hip  coming  forward 
to  aflert  a  claim,  it  certainly  makes  the  demand  for 
evidence  of  fight  on  the  part  of  xhtTonnant  ftronger 
than  it  would  otherwife  be.  I  mud  obferve  alfo,  that 
the  orders  of  the  admiral  to  Lieutenant  Dicken/on,  of 
the  Nonpareil  fchooner,  rather  feem  to  difclaim  the 
hEt  of  fight  by  the  Tonnant.  "  Put  yourfelf  under  the 
"  command  of  Lieutenant  Griffith  Allen^  who  is  de- 
'^  tached  with  the  boats  of  His  Majcfty's  fhip  Tonnant 
"  in  fiarch  of  a  French  fchooner,  which  is  denoted  by 
"  the  JignaUpoJl  to  be  hovering  on  this  coaft.*'  It 
is  hardly  poilible)  I  think^  that  the  orders  of  Admiral 
De  Courcy  would  have  been  conveyed  in  thefe  terms, 
if  the  enemy  had  been  feen  by  the  men  on  board  the 
Tmutnt :  and  when  I  find  the  admiral,  who  muft  in 
every  poipt  of  view  be  confidered  as  perfectly  difin- 
terefted,  exprefling  himfelf  in  this  manner^  and  no 
other  {hip  coming  forward  to  aflert  a  claim^  the 
firongeft  poiiible  evidence  is  required  to  demonftrate 
the  fa&  that  the  Tonnant  was  in  fight.  I  cannot  take 
the  evidence  of  mere  releafing  witnefies  as  eflablifhing 
the  fad  of  fight  in  oppofition  to  the  ablence  of  all 
claims  from  any  other  (hips  belonging  to  the  fqua* 
dron^  and  in  oppofition  alfo  to  the  manifeft  tenor  of 
the  defcription  given  by  the  admiral  himfelf.  It  is 
,  faid,  that  releafing  witnefies  may  be  heard  to  particular 
h&Sj  though  they  cannot  be  admitted  to  prove  the 
whole  cafe ;  but  furely  not  to  the  fundamental  hGt 
which  would  alone  be  fu(&cient  to  prove  the  whole 

c  2  caC^ 
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La  Belle     ciafe.    Suppofing^  HowevcT,  the  hSt  of  fight  to  hare 

OQ  ETTE.  jy^^^  proved,  I  ,am  by  no  taeans  clear  thaty  under  the 

TeBruary  ivh,  peculJaT  ciTCumftances  of  ihe  prefent  cafe>  the  fliips 

*^"*     ^  behig  all  moored,  and  therefore  incapable  of  proceed- 

tog  in  immediate  puriutt,  that  the  fleet  would  be  en* 

^tWad  t6  fhitfg.    me  prelent  cafe  differs  very  mate- 

Hally  from  that  of  a  moving  fquadron,  fending  forth 

ftieti  a  potcion  of  its  f  >rce  as  is  thought  fuffident  fot 

the  object  it  may  hax'c  in  tiew. 

There  being  a  fail  are  in  the  proof  that  the  prf±fe 
was  Teen  from  on  board  th6  Tdnnant^  hcfr  claim  muil 
neceflarily  depend  upon  the  fkftof  the  capture  having 
.  been  actually  made  by  het  boats.     The  firft  thing  to 
be  done  then  is,  to  eftablilh  the  intereft  of  the  boats. 
^^     fcoriftruiEtive  affiftance  by  boats  cannot  dititle  ^tKe 'fhij)S 
^^       'py  which  they  belopg  to  ihare  in  the  prize,  thoogn 
^fliual  capti^re  by  the  boats  vould  ht  fufficient  fbr 
that  purpofe,  for  they  are  a  pan  of  the  force  of^e 
1hip«     But  in  cafes  oi  mere  conftruftive  TfSftance,  flie 
TIgnt  ot^  participarlon  "m\lft  be"llir  pi'(yporiJ6R  "to  tne" 
quantum  oi  mllHlidatioii  C^iufed^  and  daBflOf  go  beyond 
the  force  aftually  feen  by  the  enemy,     now  fat  the 
feamen  compofing  the  crews  jdH  thefe  boats  were  pro- 
vided with  the  means  of  fubduirig  a  veflcl  of  this  fofce^ 
does  not  appear ;  we  all  know  the  aftive  valour  of 
that  clafs  of  men  in  finding  expedients  under  all  pof«- 
(ible  circumftances,  and  |  prefume  that  they  had  atm& 
of  fome  defcription  or  other  with  them.     But  how 
ftand  the  fads  of  the  cafe,  ai^difclofedby  the  evidence  I 
Four  bbats  belonging  to  the  Tonnani  are  difpatched  in 
fearch  of  the  enemy ;   they  are  fupported  by  twa 
fchooneis,  one  of  which  formed  a  part  of  the  origilial 
fquadron,  and  the  other,  though  it  happened  by  acci- 

ilcni  only  to  be  on  the  fpot,  yet,  by  the  praffice  of  the 

navy,. 


\ 
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navy,  became  fiibjeft  for  the  time  tojhe^grders^fif  the     la  Beile 
jidinirai>  ""TThe  boats,  however,  were  under  the  neceffity    ^^^^ "^"^■^ 


of  returning  many  hours  before  the  capture  took  Ftbruary  lath, 
place,  being  unable  to  proceed  on  account  of  the  ^  "• 
wind  and  weather ; — ^not  as  happened  in  the  cafe  the 
other  day  before  the  CouQ  of  ApoeaL  where  one  vcf- 
fel  quitted  merely  b^aufc  flbej^tbe.  othfr  was  of 
faflkient  force  to  enfure  the  capture  without  aififts. 
^^.  It  is  clear,  therefore,  thftt  they  afe  in  no  way 
to  be  confidered  as  actual  captors ;  they  cam  copv< 
Qo  intercft  to  their  fhip ;  andthey  y^  aiemfelves  not^ 
imitltjd  uyun  the  KmrnnTdf  conllruftive  afliftgnce, 
face  they  had  gelin<^uifligdihc.fthaff,  and  rgtymed  r» 
the  harbour  before  the  capture  took  placg^  The  cafe 
iben  IS  reduced  to  this,  that  one  of  thefe  boats  put 
hma  of  her  men  on  board  the  a6lual  captcr,  and  as 
part  of  the  crew  pro  femf^r^  of  tliat  (hip,  tbe^Laipe^eih 
ddcd  to  (hare,  but  not  as  part  of  the  crew  of  th^ 
TSwianl.  Ine  claim  of  thefe  men  is  admitted  ;  but  I 
kiwc  no  hefitation  in  deciding,  that  thofe  who  re« 
mained  in  the  boats  of  the  T^muint  ar^  not  entitled  to 
to  ihare,  gnd  <?  fortiori^  that  the  TmMni  herleif  cao 
ftaye  no  inter^  in  i;hifi  ^p*"rfc  ^ 
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/»««» i4th.  SEE  REUTER,  Lanob. 

loll* 

The  Court  in     ^T^HIS  was  a  proceedme  inftituted  on  the  behalf  of  a 

general  decunes        \  •     *  c 

to  interfere  in  a  "^  majoHty  of  the  owners  of  this  veffel,  for  the  pur-» 
amon  bem^n  pofe  of  difpoffeffiog  the  mailer,  who  was  alfo  a  part** 
^V&t'rf^  owner.  It  was  the  cafe  of  a  Roftock  Ihip,  which  had 
the  parties  or  been  arretted  by  the  authority  of  this  Court,  at  the 
reprefenutiveof  inltance  of  Mr.  Henry  Martens^  the  attorney  aitid 
Jii^elhe^il^l  agent  of  feveild  perfons  refident  at  Roftock^  aflerti^g 
J^Jiu^^  themfelves  to  be  the  proprietors  of  fourteen  fixteenth 
—veiTei  decreed  fliarcs  of  tWs  vcffel.  The  mafter  appeared,  but  under 
upoobaUcoan-  proteft  denying  the  jurifdi£tion  of  the  Court,  and 
utwS!""***"   afferting  himfelf  to  be  the  owner. of  five  fixteenths  of 

the  veflel,  inftead  of  two  fixteenths,  as  alledged  by 

the  principal  owners. 

* 

On  behalf  of  the  mafter  and  part-owner,  Jenner 
contended,  that  the  warrant  of  arreft  ought  to  be 
fuperfeded,  becaufe  the  Court  had  no  authority  to 
decide  on  the  law  of  the  country  to  which  this  veffel 
belonged  ;  that  the  prefent  cafe  did  not  depend  upon 
a  queftion  of  the  law  of  nations,  but  upon  the  muni- 
cipal law  of  the  city  of  Roftock ;  that  in  the  cafe  of  the 
Edw.Rep.  S49.    Hamburg  fhip  the  Joban  and  Siegmund^  the  Court  had 

refufed  to  proceed  to  difpoflefs  the  mafter  on  the  appli- 
cation of  the  owners  of  fifteen  fixteenth  (hares  ;  that  it 
was  not  competent  to  the  Court  to  entertain  a  caufe  of 
pofieflion  between  foreigners  without  the  consent  of  the 
parties,  or  of  the  accredited  minifter  of  the  country 
in  which  the  parties  were  refident* 

On 
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On  the  part  of  the  principal  owners  Swabey  argued.         The 

that  the  Court  was  bound  to  interfere  to  prevent  a  s««  r«ut«i, 

failure  of  jullice  ;  that  the  fentence  of  the  Court  of  FOrusry  X4tiv 
Admiralty  at  Rafiockj  which  was  now  produced,  y^as        '^''* 
equivalent  to  die  confent  given  by  the  reprefentadve 
of  a  foreign  (late. 

Judgment. 
Sir  W.  Scott. — In  cafes  of  Ihips  belonging  to  BrJtiJb 
fubje£ts,  the  Court  has  no  hefitadon  in  ordering  pof- 
feffion  to  be  delivered  up,  on  the  application  of  a  ma« 
jority  of  the  owners,  without  entering  very  minutely 
into  the  caufes  of  difladsfaftion  ^fting  between  them  , 
and  the  mafter.  If  there  be  any  cafe^^where  Britijh  in«  ^  i 
lerefts  are  not  concerned,  that  would  ju(lify  the  in- 
terference of  the  Court/  ^  is  a  cafe  fimilar  to  the  pre-  ^^ 
lent,  where  the  mailer  refiifes  to  return  to  the  ports  of 
that  country  to  which  all  the  pardes  belong,  and  where 
the  queftion  between  them  might  with  the  greateft  pro- 
priety be  decided.  I  think  it  is  a  very  powerful  in« 
gredient  in  this  cafe,  that  the  mafter  has  detained  this 
ihip  five  years  together  in  foreign  ports,  and  ftiU  re- 
fufes  to  return  to  Roftock  to  abide  the  decifions  of  the 
Court  there,  though  called  up^  by  a  large  majority 
of  the  owners  fo  to  do.  At  the  fame  time,  it  is  with 
Che  greateft  relu^^ance  that  this  Court  takes  up  quef- 
tions  of  this  kind  whefe  foreigners  are  alone  coii- 
cemed.  Thefe  are  queftions  which  do  not  properly 
belong  to  the  jus  gentium^  but  dq>end  <m  the  muni- 
cipal regulations  of  different  countries,  with  which 
this  Court  can  be  but  very  imperfe£Uy  acquainted. 
The  Court,  therefore,  is  very  unwilling  to  enter  upon 
fuch  queftions ;  and  has  never,  I  believe,  entertained 
fiiits  of  this  kind,  unlels  the  cafes  have  been  referred  to 

G  4  its 
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its  decifion  by  the  confent  of  parties^  or  by  tlie  inter, 
vention  of  the  reprefentative  of  the  foreign  ftate  de* 
volving  the  jurifdiftion  of  his  own  country  on  this 
Court.  The  queftioii  is,  ivhether  the  authority  which 
Ts  here  produced  can  be  confidered  as  equivalent  to  the 
confent  of  an  accredited  agent.  Here  is  a  judicial 
order  or  decree  by  the  burgomaflcrs  and  counfellors 
of  the  city  of  Roftock  in  fenate  afTenibled,  and  in 
whom  the  Admiralty  jurifdidion  of  that  city  is  faid  to 
be  veiled,  direfting  the  mafter  to  deliver  up  the  poflef* 
fion  of  the  (hip  to  Mr.  Martens.  This  document, 
officially  fubfcribed  by  the  prothonolary  of  Rojlock^  is 
given  under  the  feal  of  that  city,  and  its  authenticity  is 
not  denied  on  the  part  of  the  mafter.  I  am  of  opinion 
that  this  inftrument  arms  this  Court  with  fufficient 
authority.  Here  is  an  order  of  the  Court  at  Roftock^ 
that  this  (hip  (hall  be  given  up  to  the  reprefentative 
of  the  owner3  ;  this  is  a  pofitive  declaration  of  the  law 
by  the  proper  tribunal,  and  I  think  that  I  am  bound 
to  fupport  the  fentence  mutua  vicifitudinis  obUntu. 
I  (hall  decree  this  veflfel  to  be  given  up  on  bail  to 
jnfwer  the  matter's  intercfts, 
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POMONA,    M'NaUGHT.  February  14th, 

i8n. 

JUDOMBNT. 

CIR  W.  ScotU — ^This  is  an  application  to  the  Courts  to  proceeds  of      /j 

enforce  a  monition  againft  certain  perfons  who  Jyl^wdd'^where- 
have  had  the  proceeds  of  prize  in  their  hands,  know-  ^^^^^^^ 
ing  them  to  be  fuch.     It  is  a  principle  recognized  in  tion  e^orced 
tbefe  as  well  as  the  common  law  courts,  that  the  pro-  v^wenatthe 
ceeds  of  prize  may  be  followed  wherever  they  can  be  ,>^ffeffiOT  o/* 
traced.     The  ad  of  parliament  does  not  introduce  a  p"**  «*****• 
"new  principle  in  its  provifion  for  this  purpofe,  but  ^^  '^  ^'^*' 
merely  gives  to  this  Court  a  ftronger  arm  in  fupport. 
mg  the  rights  of  Captors ;  and  it  will  not  ht  the  difpo- 
fuion  of  the  Court  to  abridge  its  powers  where  they 
ar«  neceflary  to  proteft  thofe  rights.     The  goods,  out 
of  which  the  proceeds  now  fought  to  be  recovered 
arife,  'Were  put  on  board  this  Ihip  at  Port-au-Prince^ 
^  Si.  DermngQ^  and  were  captured  and  carried  into 
the  ifland  of  JamaUa.     A  claim  was  given  for  them 
by  the  mailer,  as  the  property  of  MefTrs.  Geddes  and 
Company,  of  London^  merchants ;  and  the  goods  were 

delivered  up  upon  bail  being  given  by  Mr.  Smitb.  of 

Kingston^  in  Jamaica^  to  anfwcr  adjudication.  ,lTie 
goods  were  afterwards  condemned  as  prize  to  the  cap- 
tors by  the  Vice^admiralty  Court  in  that  ifland,  from 
which  fentence  of  condemnation  an  appeal  was  af- 
ferted;  but  not  having  been  profecuted  within  the 
time  limited  by  law,  it  was  pronounced  to  have  been 
deferted  by  the  Lords  Con^miflioners  of  Appeal.  I 
am,  th^efore,  now  to  confider  thefe  goods  as  un« 
doubted  pricey  determined  to  be  fuch  by  a  competent 

tribunalt 
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The         tribunal    Whether  Mr.  Hunter  or  any  one  elfe  had 

Pomona.  i         •  i  r  • 

any  thing  to  do  with  theie  goods  originally,  is  quite 


Fdnuary  14th,   out  of  the  view  of  this  Court :  it  can  look  no  further 
HBack  than  to  the  period  of  their  condemnation.     It 
appears  that  the  goods  were  condemned  by  the  Vice* 
gdmiralt]r^  Court  ^tJamattiaj  and  delivered  ioSmUb^ 
as  agent  of  the  claimants ;  they  come  into  his  hands 
as  prize>goods,  and  tne  claule  ot  the"act  of  parlia^ 
ment  was  meanj^tPjiiclude  every  perfrn  rffeiviT^g 
gooHs  in  that  charafter.    Where  goods  have  been 
Tairly  |Airchafed  in  market  overt,  under  a  total  igno- 
rance of  their  previous  hiftory,  the  captor  might  find 
"tSme  difficulty  in  enforcing  a  procefs  againft  the  pur* 
^hafcr-;--  but  here  Mn  SwiVA  was  aware  of  the  feft ; 
he  takes  the  goods  with  this  refponfibility,  and  he  is, 
,  therefore,  dire&ly  amenable  to  the  Court.     New  bills 

of  lading  were  made  out  at  Jamaica  to  the  order  of 
Smstb :  he  is  clearly  fixed  with  the  p^^^fli^i  fif  ^^^ 
proceeds,"  and  he  affigns  them  over  by  his  agents  to 
JUmter  and  Company,  hy  tne  fam^  rir l#>  hy  yhjc^  ^ 
^had[  himfelfjiplden  them.  They  have  the  bills  of 
lading,  and  take  pofleiHon  of  the  property  with  a  per- 
fcft  knowledge  of  the  hiftory  attending  it.  Every 
particle  of  the  evidence  in  the  caufe  tends  to  fix  them 
with  the  knowledge  of  their  beingj^rize-goojs.  Thsy 
go  further,  and  Jpecially  charge  themfelv<*g  ^tb  ^^ 
IponiiDiIIty  lolhe  captors  bv  giving  a  h^^^  ^f  inr|ffn« 
nity  to  Smith.  It  was  not  indeed  in  their  power  to 
difcharge  Mr.  Smithy  but  they  could  and  did  make 
themfelves  peculiarlj^^appgrerable.  A  great  deal  has 
been  faid  as^o  the  want  of  equity  in  proceeding  againft 
thefe  parties  and  not  againft_Mri.^ffli^only.  But 
when  equity  is  fpoken  of,  I  would  a(k,  by  what  kind 
of  equity  do  thdfe  perfons  bind  themfelves  down  to 

rcfponfibility 
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refponfibQIty  and  obtain  poffeflioa  of  the  goode^  and 
when  that  pollefflon  has  turned  out  not  "EcncficlaU 
^CT^cndeavour  to  throw  the  onus  upon  the  other  /^rftnwrjr  mA, 
party?  That  they  haa  the  pofieilion  of  theie  goods^  is 
'perfe&Iy  clear ;  whether  they  transferred  them  again 
to  fuit  any  purpofes  of  their  own,  is  perfediy  imma- 
terial. It  will  not  avail  them  to  fay,  that  they  have 
not  now  pofieiEon  of  the  proceeds ;  all  the  pofieffion 
that  has  been  had  of  the  goods  lince,  has  fprung  and 
arifen  from  their  pofTeflion ;  the  pofleilion  of  other  ^ 
parties  is  their  pofieffion  as  derived  from  them.  Whe- 
ther die  parties  to  whom  they  transferred  the  goods 
received  them  with  a  knowledge  of  the  fad  that  they 
were  prize  proceeds,  does  not  appear ;  if  they  received 
them  without  fuch  knowledge,  then,  undoubtedly,  the 
captors  have  done  right  in  paffing  them  by,  and  in  pro« 
ceeding  as  they  have  done  agiunft  Meflrs.  Hunter  and 
Company.  The  captors  have  made  their  eledion,  and 
they  had  a  perfed  right  fo  to  do.  Upon  every  principle^  ^ 

I  think  the  parties  who  have  been  proceeded  againft 
are  refponfible  for  the  amount  of  the  proceeds  ;  and 
I  fhall  therefore  decree  the  monition  as  prayed  againft 
Mr.  Smith  J  and  alfo  ag^ft  Meflrs*  Hunter^  Raynie^  and 
Company. 


38  CASES  DETERMINED  IN  THE 


ACrcMoh,  PUENOS  AYRES. 

xSn. 

Judgment. 
Joint-capture—  QIR  William  Sro//.— This  is  a  proceeding  originating 
half  of  H.  M.S.  in  the  capture  of  the  opamp  fettlement  of  Bueno4 
i^to^X^  '^yres.  A  claim  is  fet  up  by  Czi^aJio^man^  and 
to^uilS^  the  other  officers  and  crew  of  His  Majefty's  fhip  the 
mation  before     Ledd.  to  fliarc  as  joint^raptors  in  the  proceeds  of  the 

the  expedition  to  i  i  <•      i  rv»i 

ButBoeAyres     property  captured  at  that  fettlement.     The   matter 
r(^b^"u^5L  comes  before  this  Court  on  reference  from  a  commit- 

^"tSbJi  Uw '  ^^^  ^^  ^^  Majefty*s  Council,  whpj  upon  application 
armament  ar-      being  made  to  them  by  Captain  Honeyman,  fiynified 

rived— and  re-      ^    >  ^ r~i -rr--  ;,>■■'■■  ^  - —  '  J      rT^ 

tunungfixdaya    their  opini^tt,  that  It  was  a  qv^ft'^p  p'^F"^  ^^  ^^  ^" 
rfSa'^feSf."*  mitted  to  the  Court  of  Admiralty  j  and,  as  HU  Ma- 
"!«nj"7*?  *""    jelty*s  prottor  has  confented  to  appear,  I  fee  no  reafon 
of  antecedent  or  why  I  fhould  decliiie  to  entertain  the  caufe. 

{kbfequeat  fisr- 

wicea.  Two  or  thrce  points,  not  very  material  to  the  merits  ' 

of  the  queflion,  have  found  their  way  into  the  cafe ; 
one  of  thefe  is  the  queflion  of  jurifdidion,  which  has 
already  been  difpofed  of.  It  has  been  ufual  of  late  to 
introduce  a  claufe  in  the  grant,  appointing  certam" 
officers  of  elevated  rank,  who  have  themfelves  been 
concerned  in  the  capture,  to  a£l  as  truftees  for  the  divi- 
fion  of  the  property  which  may  be  captured,  arid  as 
arbitrators  of  any  difputed  claims  that  may  arife ;  and 
their  decifion  is  confldered  as  binding  and  tmal,  unlefs 
it  ihould  be  reverfed  by  an  order  from  the  King.-  It 
is  not  for  me  to  fayliow  far  this  is  a  convenient  mo3e 
of  proceedmg;  it  feems  at  leaft  liable  to  fufpidons  t>f ' 
error,  and  even  perhaps  of  fome  partiality ^  It  mufl  be 
intended  that  the  decifions  fhould  be  made  in  conformity 
to  known^ndjSxedpnncipl^^         }  and  thefe  prints 

ciples 
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tables  ol  law  are  contained  in  the  decifions  of  this  Couit  Bu^NvtAnvi 
and  the  Court  of  Appeal,  wir^  vhJnh  It  1^  aH*^^  m^fL 


Mmrck  jgdi. 


able dttt  the  tnritces  fliould  be  perfonally  and  accurately  iZn. 
acquainted.  In  iriiat  way  thefe  principles  of  law  are 
to  travel  to  the  mtads  of  fhefe  gentlemenV  unaliifted 
~  wk4i  legal  advice,  or  how  they  are  to  fteer  their  ^y 
tfirough  the  difficulties  which  may  occur,  it  is  not  eaiy 
to  iay>  Tliea''determinations  muft,  of  neceility^  fbine- 
times  occafidB  difladsfa&ion  to  the  parties  iaterefted^ 
to  whom  no  right  of -appeal  is  given*  His  Majefty  has 
hdeed  preferred  the  right  of  control ;  and  may»  if  he 
pleafes,  ex  mero  matu^ or  upon  pedtion  from  any  of  the 
individuals  intierefted,  take  the  matter  imo  his  con* 
fi&ration,  but  he  is  not  bound  fo  to  do.  He  may  be 
difinrclined  to  vary  the  decifions  made  by  the  officers, 
•from  iinwiifingBefs  to  difturb  the  harmony  which  ought 
to  iiibiift  in  the  fervice.  On  thefe  groimds,  it  may 
poflibly  be  matter  of  doubt  whether  fuch  a  courfe  of 
reference  is  that  which  is  likely  to  be  generally  fatis- 

prelent  cafe  three  truftees  were  ap- 


poikned,  by  a  majority  of  whom  all  cafes  in  which  any 
^sMbt  might  arife  were  to  be  decided :  now  it  fo  hap^ 
ficned,  (and  it  will  not  unfrequently  happen  where 
Teferees  of  this  defcriptbn  are  appointed,)  that  two  out 
ef  the  number  were  abfent  on  the  public  iervice  at 
the  time  their  ailiftance  was  required ;  it  was  impoffible, 
therefore,  or  at  lead  highly  inoonvenient,  to  convene 
them  for  the  purpofe  of  deciding  on  Captain  HoneymarC^ 
claim.  What  was  to  be  done  in  this  emergency  f 
iApplication  was  m^,  and  in  my  opinion  very  pro* 
.yeriy  made,  tolHe]Crown»  by  a  memorial,  which  was 
yeterred  to  the  Jrtrivy  Council,  and  by  that  body  to  the 
Court  of  Admiralty.  I  fee  no  reafon  why  this  Court 
ibould  rejed  this  derolution^of  authority :  vesy.  gteat 

inconvenience 
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BveNMATRBs.  inconvenience  would  refult  from  fuch  a  refufai  on  the 
— '— """"^  part  of  the  Court,  and  I  know  of  no  inconvenience 
i8it,  '  that  can  arife  from  the  difcuffion  of  the  queftion  in  this 
phce.  If  the  Court  fliould  now  refufe  to  decide  the 
cafe,  Captain  Honeyman  mull  either  lofe  altogether  the 
benefitof  a~decinon  upon  his  chum,  or  he  muft  com> 
mehce  other  proceedings  de  novo^zi  fome  ftiture  time, 
and  at  a  renewed  expenfe.  Upon  ever^Tground^  there- 
fore, of  delegated  authority,  and  of  abftrad  propriety, 
I  think  I  am  bound  to  entertain  the  queftion. 

There  is  alfo  another  circumftance  which  I  muft 
notice,  fince  it  has  been  contended  to  be  prejudicial  to 
the  claim  of  Captain  Honeyman ;  viz.  that  his  name  is 
omitted  in  the  grant.  Sut  I  am  of  opinion  that  this 
omiflion  is  not  material*  It  is  a  grant  from  the  Crown, 
not  through  the  Privy  CounciU  but  through  the  Scctc- 
tarv ot  State ;  and  he  of  courfe  does  not examinev 


minutely  into  the  merits  of  the  perlons  claiming.  It 
IS  not  uluai  to  mention  any  names  whatever  jin  the 
grant,  and  it  has  only  been  done  in  the  prefep\  f^fi*! 
tecaufe  it  was  apprehended  that  Sir  Home  Papbam 
might  lofe  his  right  to  Ihare"  a^^'^p^ain  nf  a  flii'p  tin^fe 
fpecificallyjiamedy  in  confequfnce  of  hi<t  yl^fen^^f  frmn 
his  &ip  and  his  affumption  of  higher  rank.  The  name 
bt  Captain  IJoneyman  is  certainly  not  introduced ;  but 
if  he  way  employed  in  the  expedition,  his  intereft  was 
vefted  before  by  the  prize-ad,  and  the  mere  omiflion 
of  his  name  would  not  atte^  his  claim.  ^  1  he  Counai 
ddes  not  take  upon  iifelf  ii^'  determine  fads  of  that 
nature ;  and  the  Royal  Grantor  having  declared  by  a 
reference  to  the  decifion  of  this  Court,  that  the  form, 
of  the  thing  fhould  not  withftand  the  fubftantial  juftice 
of  the  cafe,  I  do  not  confider  this  circumftance  ai 
militating  againft  the  clsum  of  Captain  Honeyman* 

There 
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There  arc  fomc  ciitumftances  ftated  on  behalf  of  buenmateei. 
Captain  Honeyman^  which  I  may  alfo  throw  out  as    j^^^  ^j^ 
immaterial.  Of  this  kind  are  the  enquiries  made  by  the        iSn- 
clerk  of  the  Council,  whetheijCapmn^H^s^^    had 
any  obje&ion  to  the  d^msof certam  otherJxidiyidual$, 
"thereby  admittingjhat  Captain  Honeyman  was  aperlbn 
having  hTmfelf  an  undoubted  right.     But  the  aft  of 
lEe"  clerk  of  the  Council  cSi  never  be  confidered  as  an 
admiffion  on  th^  part  of  the  Council  or  of  the  parties 
interefted ;  this  cannot  give  Captain  Honeyman  a  title» ' 
nor  veft  in  him  any  rights  to  which  he  would  not  other- 

^   _  m  -        T~    T X"  ■    ■         '    I  III. 

^  wife  be  entitled.  I  may  alio  Is^ye  out^of  my  cpnfidera- 
tion  the  ftatement,  of  his  having  releafed  feveral  veflels 
upon  the  coaft^  which  might  have  turned  out  valuable 
prizes  to  himfelf.  He  was  employed  in  a  public  fer- 
vice  of  a  fecret  nature ;  and  the  detention  of  thefe  ihips 
which  he  had  feized  would  have  been  inconfiflent  with 
the  execudon  of  the  duty  impofed  upon  him.  His 
conduct  in  thus  forbearing,  upon  public  grounds,  to 
purfue  his  private  intereft,  was  certainly  very  proper 
and  commendable  ;  but  it  has  very  little  bearing  on 
the  prefent  queftion ;  it  does  not  make  him  a  party  in 
the  expedition. 

Putting  afide  thefe  preliminary  remarks,  I  now  come 
to  the  fubdance  of  the  cafe.  Before  the  original  expe- 
dition to  the  Cape  of  Good  Hope  failed  from  the  ports  of 
this  country.  Sir  Home  Popham  had  received  diredlions  . 
frolirthe  Admiralty,  to  fend  a  frigate  to  cruife  on  the 
eaftem  coaft  of  South  America y  between  Rio  de  Janeiro 
and  Rio  de  la  Platay  for  the  purpofe  of  procuring  in« 
telUgence  of  the  enemy^s  motions.  As  foon  as  the 
objedl  of  the  expedition  was  accompliflied,  by  the  cap« 
ture  of  that  fettlement,  he,  in  purfuance  of  the  orders 
thus  previoufly  communicated  to  him^  difpatched  the 

Leda^ 
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boenosAtrbi.  Ledaf   under  the  command  of  Captain  Homjman* 
'  Conne£Hiig  cKefe  drcumlllances  togi^her,  it  cannot  be 

xSxt.  denied  that  Caf^ain  Hontpnan  was  fent  under  orders 
originating  wkh  the  Admiralty  itfelf ;  and  alfo  that  he 
was  diif  atched  with  a  view  to  the  egg^tfion^  though 
there  was  no  Jlxed  determination  to  make  an  attack 
upon  this  Spanijh  fettlement.  The  original  orders  of 
jtfril  manifeftly  ihow,  that  operations  againft  Buenos 
Jlyres  were  entirely  in /peculation^  and  not  finally  decided 
upon ;  for  what  are  the  terms  of  the  orders  ?-— 
<^  Whereas  there  are  feveral  propofiti<Mi8  in  agitation 
*^  with  refpeft  to  our  operations  o^jor  in  the  /?w  de  la 
^  Platay  on  the  eaft  coaft  qfSoutb^ilmerica,  alFcntirely 
•dependant  ^oa  the  intelligence  we  have  received, 
the  intelligence  we  may  receive^  and  the  known 
views  of  His  Majefty*s  government  towards  that 
country,  you  will  therefore  proceed  there  in  His 
Maje(l)'s  fhip  under  your  command.'*  Information 
is  declared  to  be  wanted  with  regard  to  the  flate  of 
Maldenado^  Montr'  Video^  mA-B^nvs  Ayres,  in  order 
"flxatlt  might  be  decided  whether  a  predatory  excurfioh 
only^  or  an  attack  having  in  view  a  permanent  pof-  ' 
feflion  of  the  country,  fliould  take  place.  Neither 
thfe  locality  nor  the  charadler  of  the  expedition  at  that 
time  was  determined ;  and  it  appears  moft  evident, 
from  the  affidavit'bf  Sir  David  Baird.  that  it  was  not 
JEHhafteflKc  Le3a  had  tailed  that  his  confent  as  military 
commander  was  given,  or  that  the  expedition  was 
finally  relbived  iipon.  Such  evidence  tixes  tHelie  fatte 
Deyond  controverfy;  znd  ihcttfare't^t^Uda  coul(t 
not  be  confidered  at  the  time  of  laihn^  as  an  a^ent  in 
that  Ijpecial  expedition*  The  original  orders,  it  ap- 
pearlpwEfeTSISinunicated  to  tlic  Leda  on  tlie  jd  of 
April  J  and  ihe  failed  from  the  Cape  on  the  fbUowxng 
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day.  SuMequent  orders  were  fent  out  by  the  Encounter  ButMaATHEs. 

gun-bng  on  the  21ft  of  April],  but  thefe  orders,  it 

appears,  were  never  received ;  for  Captain  Honeymdn^        iin. 

though  he  aflerts  the  receipt  of  the  iirft  orders^  does 

not  venture  to  (ay  that  he  received  the  fubfequent  ones ; 

and,  therefore,  whatever  might  have  been  the  purport 

of  thofe  orders,   or  in  what  way  foever  they  might 

have  been  pointed  to  this  expedition,  they  are  quite 

foreign  to  the  merits  of  this  cafe,  being  orders  which 

he  never  received,  and  therefore  never  a£ted  under. 

On  the  1 5th  of  May  the  Leda  arrived  off  the  Rio  da 

la  Platay  and  continued  cruizing  on  the  coaft  of  South 

America  till  the  30th  of  that  month,  when  ihe  went 

to  St.  Catherine'* s  in  order  to  obtain  vrater  and  pro* 

vifions.     At  St.  Catherine's  fhe  was  detained,  owing 

to  the  perverfenefs  of  the  Portuguexe  governor,  or 

fome  other  caufe,  till  the  30th  of  June^  and  did  not 

anive  again  at  the  Rio  de  la  Plata  till  the  eighth  of 

July  \  the  furrender  of  Buenos  Ayresy  and  the  capture 

of  the  d^AiTd,  Vlhleh  Is  the  iubject  of  the  prelent 

comefl:,   havmg  taken  place  on  ihe  lecond  oi  tnat 

month,  fix  days  previous  to  thf  ?\TriYiil  pf  ^hff  ^^^t  _^ 

The  queftion  is,  whether  upon  any  general  prin*  ' 
ciplc  the  fervices  antecedentl^Tperforfn^^  hy  thfi',ff//f 
are  ot  a  nature  to  give  her  an  intercft  in  the  capture. 
i  am  of  opinion  that  they  are  not ;  that  the  fervices 
previouily  performed  by  her,  however  meritorious 
they  may  have  been,  will  not^  entitle  her~  to  fhare, 
jnce  there  was  no  preconcert,  and  no  fpecific  know* 
jcdge  of  the  expedition  till  after  the  capture  was' 
jffe^cd.  Upon,  any  generaTprinciple  of  joint-capture, 
or  on  the  authority  oF  decided*  cafes,  I  am  clearly  of 
opinion  that  the  claim  of  the  Leda  cannot  be  efta- 
bliihed  \  and  it  certainly  is  not  the  difpofition  of  this 

rot.  I.      — ~— —      ^  Court. 
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BntNot  Aruf.  Couft,  or  of  theLords  Commiflioners  of  Appeal,  to  er- 
^     '  -    '  luupiuie  bey  Olid  ilitii  prdbit 


March  jodiy  ii.»A__-^         _  _ 

iJi*      "  ll!llltg>— -Sa^  likcwife,  Wif  h  r6H)&fl  tp  fen^ldes  fublcquent* ; 
ly  pertbrmed,  they  muft  be  conlidafdd  precifeiy  in  thei 
lame  lignt ;?  i  tniiiK  i  may  lay  it  down  as  a  certain  gid 
fixed    rule,    that   no    lenrlccs  antecedent  or  Aibfc^ 
quent,  unlels  tne  veltei  is  employed  in  the  identical 
"  lervjce  of  the  expedirionj  will  impart  a  prize»intereft> ' 
If,  theretore,  i  had  to  dilpofe  of  this  cafe  on  prin-; 
c^Ies  of  law,   I  (hould   have  no  hefitation  m^ro-j 
nouncing  againft  the  claim  of  the  Leda.  ' 

But  the  mattcir  has  been  put  upon  other  grounds.-^ 
I  am  told  to  remember,  that  the  fame  truftees  allowed 
ttiother  (hip  to  (hare  againft  the  Leda  under  precifely 
iimiiar  drcumftances  \  and  I  do  thinly,  ^hat  y  |ni|fuaHty 
m  this  refpeft  is  of  the  very  eflence  of  juftice.  That 
may  be  a  very  good  ground  for  a  fet-off  between  the 
parties,  on  a  matter  which  was  in  itfelf  originally  a 
very  unjuft  demand ;  and  if  it  could  be  (hown  that 
fuch  a  daim  had  been  fuftained  againft  a  party,  I  think 
that  he  would  be  entitled,  upon  a  principle  of  recipro* 
.  cal  juftice  to  have  the  fame  rule  aj^ied  in  his  favour. 
But,  then,  the  rule  muft  be  obferved  with  certain 
limitations  :  it  muft  be  ihown  that  the  cafes  wereper* 

feaiY  -L... .,..,„..._. 


fafts  and  circumftances  ;  and  it  muft  alfo  be 
fliown  that  the  parties  had  acquiefced  in  the  determina« 
tion.  The  cafe  particularly  alluded  to  was  that  of 
the  Narcijfus  ;  and  it  was  maintained,  thaf  upon  the 
iame^  grounds  on  whirh  Tapfain  flfngiman  now  refts 
his  claim  the  Narcijia  was  pronounced  to  be  entitled. 
Burl  will  conlider  how  far  the  parties  now  before  the 
Court  have  acquiefced  in  that  decifion.  The  gentle- 
men  oppoling  the  admiffion  of  the  prefent  claim  are 
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the  officers  of  the  army,  and_onc  ftf  thff  raptains  of  fhf  F'^*"^  a^.i.. 
rwho  were  employed  on  the  expedition*    The  _^ 

decifion  was  made  by  the  truilees,  and  to  this  decifion  itxx. 
thefe  gentlemen  were  not  parties.  Then  how  is  theur 
acquiefcence  fhown  ?  In  this  courts  indeed^  as  in 
other  courts  of  law,  the  parties  are  prefumed  to  ac* 
quiefce  unlefs  they  appeal  from  the  fentence ;.  but 
thefe  gentlemen  had  no  right  of  appeal-:r2ifi2t  coiifiaL. 
that  they  did  acasicfce ;  or  if  they  did,  it  mult  be  con« 

Jidered  as  a  mere  mvoluntary  iicquiefcepce  in  that  fog 
wDicli  they  Jiad  no  remedy. — I  I'ay,  in  fuch  a  cafe  it 
cannot  have  the  effeft  of  a  legal  acquiefcfinte.  His 
Majcfty  may;^x  mero  moiu^  interfere  or  not;  but 
there  is  no  right  of  appeal  given.  It  might  be,  that 
an  aft  even  of  injuftice  was  committed  in  that  cafe  ; 

^  but  it  would  be  very  hard  to  hold  the  parties  to  an  ac- 
quiefcence ui  that  which  they  could  not  help,  and  to 

-confider  one   a£t    of  injuftice  as  an  authority  for 

V  another. 

I  come,  now,  to  confider  the  parallelifm  of  the  two 
cafes ;  and  I  mufl  fay,  that  the  cafes  are  very  diflimilar 
in  their  circumftances.  The  Narciffus  is  much  more 
intimately  and  direftly  connedled  with  the  armament 
fent  ag^inft  the  Cape  than  ttie  Leda  is  with  the  prefent 

prppf^if inn  ;   ffift  fails    frnm  fhks  rnnnfry  unth  a  pprfo^ 

knowledge  of  the  operaHons  which  were  to  be  under- 
taken, when  the  objed  of  attack  was  fixed  upon,  and 
a  communication  made  to  herfelf  and  all  the  other 
veflek  with  whom  (he  was  affociated  in  that  fervice. 
From  the  Madeiras  (he  is  difpatched  for  the  purpofe, 
and  the  fole  purpofe,  of  forwarding  the  fpecific  expe^ 
^ition,  withjin  officer  ot  high  rank,  and  of  great  e:g- 
pe3ed  utilityin  the  conduft  of  the^attack.  She  arrives 
Tit  the  Icene  oi  adion,  though  not  upon  the  precife 

B  2  fpot 
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BvkirofAnEf.  Ipot  where  the  execution  of  the  projed  is  carried  into- 
"  effcfi }  becaufe  it  was  her  duty  to  be  cruifing  about  at 
i8it.       a  diftance>    She  fails  about,  purfuant  to  her  orders, 
jmd  flie  comes  up  the  day  atter  the  furrmder  of  Cape 
'    yirwnj  and  before  the  military  operationa  have "  hem 
^breiy  ciiicontmuedl      Surely  that  cafe  cannot  be 
aflimilated  to  the  cafe  of  a  veflel  failing  without  a  cer- 
tain ^knowledge  of  the  fpecific  expedition,  and  with« 
out  any  predfe  orders  for  aflbciating  herfelf  with  that 
expedition.    I  think  theie  cafes  are  as  diftinft  as  it  is 
poffible  for  tsfgfi  to  be  I  here  was  a  total  ignorance  in 
one  cafe,  and  a  fiill  knowledge  in  the  other.    The 
^Hfttfflu  was  legally  io  be  coniidered  aT  employed  in 
tbe  expedition ;  but  I  do  not  think,  either  uponlhc 
general  principle,  or  upon  the  particular  cafe  of  the 
Narciffiis^  Captain  Honey  man  is  fo  entitled ;  and  upon 
thefe  grounds  I  pronounce  againft  the  claim  of  the 
Le4a. 

The  Court  recommeuded,  but  did  not  dired,  the 

«pences  nf  ryptaln  Pn^jt^n  tt%  he  paid  nut  of  the 

proceeds* 
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MADONNA  D'IDRA,  Papaghica,  4r«3oA. 

T^HIS  was  the  cafe  of  a  Gr^ vcffel,  which  brought  Minncn  wages 

a  cargo  of  cotton,  wool,  aiid  fruit,  trom  Smyrna  of  boctomrv 
to  Undon,  where  Ihe  arrived  ia  February  1810,  and  ^f^  ^ 
difcharged  her  lading.     In  the  month  of  May^  in  the  J^g^"  *^*f** 
fame  year,  a  warrant  was  liTued  to  arreft  the  (hip,  at  tinn  intriB«n «» 
the  fuit  of  Mr.  Hanfeny  of  London^  the  holder  of  two  conveyed  bwic 
bottomry  bonds*     A  memoriar  having  been  prefented  ^J^^."^ 
to  the  Earl  of  Liverps^L  one  of  the  fecretaries  of  ftatfe, 
by  twenty-five  of  the  mariners,  part  of  the  rrew  of-th& 
Ihip,  ftating  that  they  had  been  defrauded  of  *  their 
wages  by  the  captain,  and  were  left  deftitute  of  fa^- 
port,  the  King's  pro£tor  received  directions  from  the 
fecretary  of  ftaie's  office  to  raWp  fnrh  (teps  as  migKt 
be  requifite  to  recover_thg  Wr^g^g  ^"<*  »o  ff^Ajrpgjj^ 
nalilts  who  were,  in  the  mean  time,  furnifhed  with 
the  means  of  fubfiftencey    and  afterwards   lent  to 
"tiidrownTcountry  by  His  Majefty*s  government.     In 
confequence  of  the  directions  thus  re(!eive4»  the  King's 
proSior  intervened  in  the  caufe  on  behalf  of  the  ma- 
riners.    Mr.  ii^«/^,_ihe_holder  of  the  bonds,  and  SL 
confignee  of  the  cargo,  confeqted  to  pay  the  wages  '7r 
due  to  thefe  men,  but  declined  to  defray  the  charges 
incurred  for   their  fubfiftence.     The   (hip  was  fold    * 
under  a  decree  of  the  Court,  and  the  proceeds  brought 
into  the  regiitry,  but  the  amount  was  not  fuffident  to 
fatisfy  the  demands  of  the  mariner^  and  of  the  bond 
holder. 

On  behalf  of  the  mariners  it  was  contended,  that 
they  were  entitled  to  priority  of  payment^  and  that  the 
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Ths  h  money  expended  for  their  maintenance  ought  to  be 
mD»A.*  I  defrayed  out  of  the  proceeds  of  the  fliip  in  the  firft 
inftance  \  and  if  that  fhould  prove  infufficient,  then 
out  of  the  freight  which  was  in  the  hands  of  Mr.  Hanfen^ 
On  the  other  fide  it  was  fubmitted,  that  the  proceeds 
of  the  fhip  oyght  to  be  applied  in  payment  of  the  bot- 
tomry bonds,  in  preference  to  all  other  demand^,  the 
ijirages  having  already  beep  paid. 

Judgment. 
Sir  FT,  Scott. — ^This  is  one  of  thofe  cafes  which  arc 
almoil  unavoidably  involved  in  confiderable  myftery, 
and  attended  with  great  confufion  and  embarraflment 
upon  the  queftion  of  law  ariiing  on  the  fads,  taking* 
them  to  be  afcertained  ;  for  it  is  a  gjif fti^"  ^f  Qreffr 
navigation,  which  muft  depend  in  a_gf|^tdegrcejjgo^ 
the  cuftoms  and  regulations  of  a  foreign  country,  the 
cxafiEltate  of  which  it  is  extremely  difecult  to  afcertain^  ^ 
I  may  add,  likewife,  that  it  is  a  cafe  in  which  the 
Court  finds  it  by  no.  means  an  eafy  ^(k  to  obtain  a 
corred  and  fatisfa&ory  ftatement  of  fads- 
It  appears  that  the  (hip  failed  from  Smyrna ^  at  which 
place  the  mafter  had  taken  up  money  on  a  bottomry-^ 
bond ;  that  in  the  courfe  of  her  voyage  (be  had  put 
into  Malta,  where  the  mafter  again  procured  money 
by  means  of  another  bond  ;  and  that  (he  had  fince 
arrived  in  the  port  of  London^  What  may  be  the 
original  ground  of  difpute  between  the  mafter  and  the 
crew  nqtL£Qnfiet.  No  reafon  has  been  affigned  for  the 
quarrel,  fo  that  I  am  totally  at  a  lofs  to  difcover  what 
has  led  to  it^  The  Court  cannot  find  out  which  of  the 
parties  is  the  wrong-doer ;  whether  there  is  caufe  of 
forfeiture  of  wages  on  the  part  of  the  marmers,  or 

whether 
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whether  the  mifcondufl;  of  the  mailer  Ihould  entail  any        Tbe 

, .  Madomma 

incoavenience  on  his  owners.  d*iora. 


It  appears,  that  after  the  arriTal  of  the  Ihip  in  this  •  ' 

country,  Mr.  Hanfen^  of  this  town,  with  perfed  pro-  ^xWi.  ' 
priety,  took  out  a  warrant  to  arreft  this  ihip,  in  order 
to  obtain  payment  upon  the  bottomry  bonds  j  and  that 
a  quarrel  arofe  between  the  mailer  and  crew,  which 
led  to  the  probability  that  the  ihip  might  be  leit  here 
in  a  ilate  of  diilrefs.  The  ihip  has  iince  been  fold» 
under  the  direffions  of  this  Court,  and  the  proceeds 
of  the  fale  have  been  brought  into  the  regiilry.  In  the  ^^  ' 
mean  time  the  Jailors  applied  and^  proceeded  for  their 
wages  in  the  courts  of  common  law,  in  twenty-five  fepa> 
rate  actions ;  1  do  not  fay  in  an  oppreffive  manner,  forit 
was  the  only  way^in  which  they  could'  there  proceed  z 
it  is  only  in  this  Court  that  the  mariners  can  combine 
their  a£tions.  The  crew  afterwards  intervene  in  the 
fuit  carried  on  by  Mr.  Hgnftn  in  the  Court  of  Ad» 
roiralty,  not  exaAly  in  the  regular  manner  ;  but  the 
Q>urt  does  not  expect^  it  of  fuch  men,  who  are  in  an 
eminent  degree  inopes  con/iliu  The  court  would  to  fuch 
luidinrgive  every  relief  in  its  power,  by  departing  from 
forms,  as  far  as  is  coniiilent  with  the  juilice  due  to 
others,  efpecially  where  the  Crown  has  intervened  for 
the  protedion  of  the  parties* 

Mr.  Hanfen  hax,  by  his  a£l  in  paying  the  wages 
fchcdulate,  waved  all  objefHon  to  the  informality  of 
the  proceedings ;  and  the  queflion  now  is,  whether  the 
money  remaining  in  his  hands  ihalt  be  anfwerable  for 
the  fubfiilence  of  thefe  mariners,  or  whether  the  crown 
fhall  be  left  loaded  with  the  fupport  of  them.  Mn 
Hanfin  has  in  his  poiTeifion,  and  will  retain,  a  larger 
fum  than  will  be  fuffident  to  fatisfy  any  demands  of 
own :  he  will,  at  all  events,  fuffer  no  derogation 
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&f  hig  own  rights,  and  is  concerned  only  on  behalf  o^ 
his  employers,  the  holders  of  thefe  bottomry  boiids. 
The  queftion  is,  whether  he,  as  the  agent  of  the  bond* 
holders,  has  a  right  to  retain  this  money  as  againft 
thefe  mariners,  or  againft  the  Crown,  which  ftands  in 
their  place.  Now,  it  muft  be  takcn_as  the  tmiverfal 
law  of  this  Courtf^  that  mariners'  wages  take  preoe» 
dence  of  bottomry  bonds.  Thefe  are  facred  liens,  and, 
%%  long  asa  pTank  remains,  the  faiior  is  entitled,  againft 
all  other  perfons,  to  the  proceeds  as  a  fecurity  for  his 
wages.  This  is  a  prmciple  univerfally  admitted  ;  and 
whoever  enters  into  a  coQtrad,  or  advances  money 
1  «q>on  bottomry,  muft  be  prefumed  to  do  it  with  ^  full 
Ifcnowlcdge  of  the  law  upon  this  point.  But,  then^  is 
the  fubfiftence  of  thefe  men  to  be  confidered  as  part  of 
their  wages  I  1  think  it  is  fo  to  be  confidered;  it  is 
wages  paid  in  another  "form^  ^  is  parF  of  the  comp^-> 

Ifeiion  forjheiM^o^^  ;  and,  according  to  the  law  of 
die  country  to  which  thefe  men  belong,  fubfiftence  in 
the  intermediate  timft  muft  be  prefumed  to  form^part 
of  the  contract  for  the  payment  of  wages*  The  parties 
muft  be  fubfifted  till  the  return  to  their  own  country^ 
onlete  fome  fpecial  reafon  is  ihown  to  .the  contrary^ 
fuch  as  delertion,  or  any  kind  of  mi(condu&,  whi«Ji 
would  work  a  forfeiture  of  wages.  There  is,  indeed^ 
no  proof  of  any  fpecial  agreement  upon  this  point  in 
the  prefent  cafe ;  but  it  is  very  material  that  fuch  a 
covenant  fhould  be  prefumed  to  fubfift  between  the 
parties,  efpecially  in  a  cafe,  like  the  prefent,  of  Gre^ 
navigation.  The  number  of  Gr^^  veflels  which  arrive 
in  thiscountry  is  very  fmall ;  and  the  mariners^  front 
the  peculiarity  of  their  language  and  habits,  if  dis- 
charged in  England^  could  not,  without  extreme  di£i 
^culty^  fii^d  an  opportunity  of  retuijiiiig  to  their  owQ 

country* 


•  I 
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Country.    But  the  Court  is  not  left  folcly  to  its  own        tu 

conjeftures,  as  to  what  may  be  the  eftabliflied  ufage     ^»J^"^/ 

with  refped  to  the  fubiiftence  or  the  difmiflal  of  man-  ■ 

ners  employed  in  the  navigation  of  Greek  veffels.     It    ^^t^ 

is  fwom  by  a  perfon,  who  ftates  himfelf  to  have  been 

for  twenty  years  captain  of  an  Ottoman  vefifel,  and  at 

"pirfeut  the  conftrt:ge5&aLeLtbe  Sublime  Forte  refidcnt 

in  Great  Britain^  that  ^'  the  captain  is  bound  by  the 

'*  cuftomary  regulations  of  Turk^  to  take  hk  men 

^^  hack  again  in  his  vefTel,  or  to  find  them  conveyance 

*^  m  other  veflels ;  and  that  in  cafe  of  faie  of  the  vefiel 

'^  in  this  country,  the  proceeds  thereof  are  liable  for 

^  the  fupport  of  the  crew,  and  to  procure  them  the 

^  means  of  conveyance  to  their  own  country/'    This, 

I  think,  efieduaily  diftinguiflies  the  prefent  cafe  from 

the  American  cafes  which  were  lately  before  the  Courts  , 

The  American  feamen  did  not  there  attempt  to  efti^  ^^^*t>^     J 

blUh  theit"  right,  as  due  to  them  by  the  univerfal  ufage 

and  cuftom  of  their  country,  or  as  forming  part  of  the 

€ontra&  under  which  they  failed,^ but  upon  the  ground 

oi  a  lUtuteKatery  introdu^dT    As  the  demand  was 

made  upon  a  mere  legiflative  act  of  that  country,  the 

jCourt  declined  to  interfere,  but  it  held  there,  that  jf 

the  fnbjed  matter  in  difpute  between  the  parties  had 

irathed  part  of  the  contra£E^  Tt  would  have  upheld  tbg 

demand.    1  fliall^  therefbrerconfider  the  proceeds  as  U 

anfwerable  for  the  fubfiftenoe  as  well  as  the  wages  of  |] 

thefe  mariners ;  but  I  (hall  not  meddle  with  thefrdgbt  // 

whicb  is  ia  Mr.  Hanfen*%  hands* 
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^Zlf^'  ^^  RAYO. 

iaiseB«niea.  ^T^HIS  was  the  cafe  of  a  claim  fet  up  on  the  part  of 
^^e^t  b  Hl^  Majefty's  (hip  Leviaibarij  to  fliare  in  the  fum 

»^Si!Sif  s^Uoited  for  head-money  upon  the  capture  of  this 
thu  ftrowi  fuf.  Spanijb  (hip  of  war.  The  ElRayo  being  a  fliip  of  one 
to  one  ihip  only  hundred  guns^  and  having  eight  hundred  and  twelve 
Z^!^^^  i^en  on  boards  had  been  engaged  on  the  21ft  of  O^lo* 
^^^"^  ber  1805,  in  the  memorable  aftion  oflF  Trafalgar^  be- 
Aawi  contit-  tween  the  Britijb  and  the  combined  French  and  Spanifh 
anc«  meceffiuy  fleets^  but  had  rctumed  into  Cadiz  on  the  evening  of 
«1,S1^  ftve'"  that  day.  On  the  ajd  of  Oa^er  fhe  again  came  out,  for 
m  kwi.a«Bt7.    ^|jg  piupqfc  of  affifting  fome  of  the  (hips  of  the  combined 

fleet  which  were  difmafted  and  otherwife  in  diftrefs ;  in 
the  execution  of  which  duty  (he  was  captured^  on  the 
following  day,  by  His  Majefty's  (hip  the  Donegal.  The 
Donegal  had  originally  formed  part  of  the  fleet  under 
the  command  of  Lord  Nelfon^  but  had  been  detached 
upon  other  fervice  before  the  engagement  commenced; 
and  on  the  evening  of  the  2  2d,  being  the  day  after  the 
battle,  0ie  again  joined  the  Britijb  fleet,  then  under  the 
command  of  Admiral  ColUngwood.  On  the  morning  of 
the  24th  (he  captured  and  took  poflfeffion  of  the  £/  RayOj 
which  made  no  refiftance ;  and,  confequently,  no  aid 
was  required  to  eflfed  the  capture,  nor  was  any  given. 
Several  (hips  belonging  to  the  Britijb  fleet,  particularly 
the  Leviathan^  were  in  (ight  at  the  time  of  the  capture, 
but  they  were  all  employed  in  taking  care  of  the  dif- 
abled  (hips  and  prizes,  and  the  attention  of  the  Levia^ 
than  was  principally  direded  to  the  Spanijb  (hip  the 
Monarca.    The  L^/a/i&M  fired  a  (hot  as  a  fignal  to 

the 
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the  Mwarca,  which  fell  between  that  (hip  and  the     „  The 

r  X.  R.ATA 

ElRayo ;  and  from  this  circumftance,  and  the  proxi-  '- 

mity  of  her  iituation  at  the  time,  it  was  fubmitted,     Mcy\MK 
that  the  Leviathan  had  aftually  contributed  to  the  fur- 
render  of  the  prize,  and  was,  therefore,  entitled  to 
ftare  in  the  head-money. 

JUDGMSNT. 

Sir  W.  Scott. — ^A  decree  was  originally  made  in  this 
caufe,  entitling  the  fleet  generally  to  (hare  in  the  head- 
money  due  on  account  of  this  capture.  At  the  time 
when  this  decree  was  made,  no  circumftances  had 
tranfpired  which  gave  reafon  to  fuppofe  that  a  peculiar 
claim  would  be  fet  up  for  any  individual  (hip.  It  is 
now,  however,  aflerted  on  behalf  of  His  Majefty^s 
fiiip  the  DonegaJy  that  ihe  was  the  fole  captor  ;  and 
a  claim  has  alfo  been  made  on  the  part  of  the  Leviathan 
to  ihare  as  jcint-captor  with  the  Danegaly  to  the  exclu* 
fion  of  the  reft  of  the  fleet. 

The  firft  point  to  be  decided  is,  whether,  upon 
the  ftatement  of  fa£ts  now  before  the  Court,  the 
whole 'fleet  is  or  is  not  entitled  to  (hare  in  this 
bounty  of  the  Crown.  I  accede  to  the  principle  laid 
down  by  the  Kmg*$  advocate,  that  if  this  capture 
could  be  confidered  as  a  continuation  of  the  general 
adion,  then  the  whole  fleet  would  be  equally  entitled 
to  head  money,  notwithftanding  the  formal  furrender 
to  one  particular  (hip .  belonging  to  the  fleet*  If  the 
prize  now  in  queftion  before  the  Court  had  not  gone 
into  port,  and  come  out  again  upon  a  new  enterprize, 
the  capture  might,  I  think,  very  fairly  have  been  con« 
iidered  as  forming  a  continuation  of  the  general  en- 
gagement. But  here  are  two  circumftances  which 
take  it  out  of  this  principle.«^FIrft^  the  fl^ip  to  which 

the 


44 


CASES  DETERMINED  IN  THE 


The         the  furrender  was  made  had  been  detached  on  other 
El  rato.     i^jj^}^^^  ^^  ^i; J  j^Qj  compofe  a  conftituent  part  of  the 


Mtsy  x4th,  original  fleet  by  which  this  memorable  engagement 
'*'*•  had  been  fuftained*— Secondly,  the  captured  veflel 
was  not  left  after  the  adion  upon  the  field  of  battle, 
but  had  efcaped  from  her  viflorious  enemies,  and  got 
into  port,  from  whence  fhe  was  again  fent  out  for  the 
fpecial  purpofe  of  aflifling  other  vefiels  in  diftrefs. 
Now,  thefe  two  circumftances  do,  I  think,  completely 
deftroy  all  fuppofition  as  to  the  continuity  of  the  en- 
gagement. Neither  the  capturing  nor  the  captured 
veflel  can  be  identified  with  the  refpe&ive  fleets  be* 
tween  which  the  conteft  had  taken  place  ;  and,  upon 
this  broad  and  intelligible  ground  of  diflinflion,  I  ihall 
pro&ounce  againfl:  the  claim  of  the  fleet  to  ihare  in  the 
head-money. 

The  next  queftion  is  with  refpeft  to  the  claim  of  the 
Leviathan  ;  and  that  certainly  approaches,  much  nearer 
to  the  principle  on  which  the  Court  is  in  the  habit  of 

aSing,  and  rcfls  upon  much  nicer  diftindtions  of  law. 

y.     A  /(a^^^        ^^^  Done^  had  been  difpatched  from  the  Britijh 
—  *  flieet  for  the  purpofe  of  fecuring  prizes  ;  and  if  it  had 

appeared  that  her  attention  had  been  in  any  manner 
dire£bed  to  the  El  RayOy  her  claim  would,  I  think, 
have  been  pretty  nearly  made  out.  There  was  no 
combat  between  the  prize  and  the.  adual  captor, 
and  all  that  was  done  on  the  part  ^of  the  Donegal  was 
the  mere  form  of  taking  poffeiflon.  The  Leviatbati 
was  in  fight  at  the  time  of  the  furrender,  but  her 
whole  and  undivided  attention  wasldireded  to  one  ob- 
je£i:,  the  afliftance  of  the  Monarca.  The  Leviathan 
did,  indeed,  fire  a  gun ;  but  this  was  merely  as  ani 
admonitory  fignal  to  the  Manarca^  without  any  inten- 
tioa  of  compelling  the  furrender  of  the  El  Rayo^  or  of 

produd&g 
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producing  any  effed  upon  that  (hip  by  intimidation  or        The 
otherwife.     The  Leviathan  was  certainly  within  reach. 


and  might  have  given  afliflance,  if  any  had  been  re-  May  14th, 
quired,  but  ihe  neither  afforded  any  adual  contribu- 
tion of  endeavour,  nor  had  (he  the  moft  diftant  inten- 
tbn  of  fo  doing,  being  wholly  employed  on  another 
and  different  fervice.  With  reference,  then,  to  the 
rule  applied  to  head-money,  I  think  her  interefl  is 
not  eftabliflied.  It '  is  a  cafe  very  different  from  that 
put  by  Dr.  Lti/hington,  of  a  purfuit  by  a  frigate  and  a 
feventy.four  gun  fhip,  where  a  furrender  was  pro- 
duced by  the  exertions  of  both  veffels.  In  fuch  a  cafe, 
both  would,  undoubtedly,  be  entitled  to  the  head 
money,  although  the  adual  furrender  might  be  made 
to  the  frigate,  ^and  poffeflion  taken  by  her  only.  But 
m  this  cafe  there  was  no  purfuit,  and  nothing  was 
done  by  the  Leviathan  to  produce  the  event  which 
has  occurred.  I  ihall,  therefore,  pronounce  for  the 
exclufive  right  of  the  Donegal ;  but,  as  this  cafe  has 
been  very  properly  brought  to  the  notice  of  the 
Court,  and  has  been  conduced  with  the  utmoft  fiair-  ^*  -^  *  -  ^  ^ 
nds  and  propriety,  I  fliall  decree  the  expences  on  all 
fides  to  be  paid  out  of  the  fum  allotted  for  head 
money* 


\ 
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^Zl'^^  L'ESPERANCE,  Steoman. 


x>treii«,  cafe     T^HIS  fliip,  ladeii  with  a  cargo  of  ftaves  and  deals^ 
ftven  to  la&on.  and  bound  on  a  voyage  from  DantTuc  to  London^ 

ftruck  upon  the  Lemon  and  Ozver  Bank,  on  the  15th  of 
jfugu/l  1 809,  the  wind  at  that  time  blowing  hard  from 
the  S.  S,.  W.  and  was,  on  the  fame  day,  defertcd  by 
the  matter  and  crew,  who,  by  means  of  their  boats^ 
and  the  affiftance  of  a  hoy  which  was  accidentally 
paffing  by,  proceeded  in  fafety  to  the  port  of  Tar^ 
mottth.    On  the  17th  of  Auguji  {he  was  difcovered  in 
latitude  53'  1 7'  North,  and  longitude  2*  24'  Eaft,  by 
His  Majefty's  floop  of  war  UE/piegk  and  the  Britijb 
Hero  tranfport  vefTel ;   when,  upon  examination^  it 
appeared  that  {he  was  completely  water-Iogged,  that 
all  her  fails^  as  well  as  her  running  rigging  and  part 
of  her  ftanding  rigging,  were  cut  away  and  gone,  and 
her  rudder  knocked  off,  but  her  ground  tackling  was 
complete.     A  fearch  was  made  {ot  the  {hip's  papers, 
but  none  could  be  found  by  which  the  name  or  def« 
.     Nation  of  the  \eSt\  could  be  in  any  manner  afcer- 
tained.    The  (hip  was  then  fumiflied,  under  the  direc- 
tion of  Captain    Atchi/on^  the  couHnander  of   the 
UE/fiegle,  with  the  neceflary  fails  and  rigging  ;  but 
being  {till  in  a  very  unmanageable  ftate,  he  direded 
her  to  be  taken  in  tow  by  the  Br(<i(4Lflijr^>.and.tbe^' 
wind  being  favourable,    {he  was,  by  means  of  fuch 
a{Ii{tance,  navigated  to  Heligoland^  where  {he  arrived 
in  fafety  on  the  2otbgof  Auguft.     At  Heligoland  c\trj 
exertion  was  made  tore{it  the  {hip,  and  on  the  6th  of  ' 
September^  Captain  Afchifon^  having  received  orders  to-  • 

proceed 
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proceed  to  the  Downs  \rith  the  fame  tranfport  under  i^'BtniuiMca. 

his  convoy,  ordered  the  UEfferance  again  to  be  taken    ^     ^^ 

isL  tow  by  the  Briiijb  Hero,  having  firft  fent  on  board       <<"• 

her  a  lieutenant,  a  midfliipman,  and  ten  men^  from 

the  UE/piegUy  to  manage  and  dired  her  fteering  and 

£dling  whilft  in  tow  of  the  Tranfport.    In  this  manner 

theveflels  proceeded  till  the  nth  of  September^  when 

the  wind  (hifted  to  the  weftward,  and  the  Tranfport 

being  unable  to  weather  the  G^mn  Sands,  was 

obliged  to  call  off  her  tow-rope,  and  leave  the  UE/pe* 

ranee  to  her  &te.    In  this  perilous  (ituation,  the  o£- 

cers  and  men  who  had  been  fent  on  board  the  VEJ^ 

ranee,  by  very  great  exertion  and  Ikilful  management^ 

fucceeded  in  conducing  her  to  the  Downs ;  from 

whence  (be  was  afterwards,  on  the  i6th  of  the  fame 

month,  removed  by  them  to  Sbeemefs,  as  a  place  of 

greater  fecurity.    In  the  mean  time,  the  owners  of 

the  cargo  received  a  letter  from  the  mafter,  dated  the 

17th  oi  Augufi,  advifing  them  of  his  having  left  the 

Hup  on  the  Lemon  and  Ower  Sand.    Judging,  from 

the  buoyant  nature  of  the  cargo,  that  the  ihip  would 

float,  they  immediately  fent  down  proper  perfons  to. 

tow  her  and  her  cargo  to  Tarmoutb ;  but,  before  the 

arrival  of  thefe  men,  the  veffel  had  been  difcoyered 

and  carried  away  by  the  falvors* 

Judgment. 
Sir  fV.  Seoit.'-^TiM  mxA  be  confidered  a  cafe  of 
clear  derelid,  upon  the  defcripdon  given  by  the  owners 
^emfclvcst  whti  idmii,  ihAi  the  flup,  m  the  prefeciP 
tion  of  a  voyage  from  Danhdc  to  London,  with  a  cargo 
of  ftaves  an4  deals,  ftruck  upon  the  Lemon  and  Ower 
Bank,  in  which  fituation  Jhe  wasdeJefted  oy  theHgfteir 
^d  crew,    it  is  alleged,  however,  by  the  perfons  on 

whoff 
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LnsmxAiict.  whofe  behalf  the  property  has  been  claimed,  that  they 
'  J.  ^^^  received  a  letter  from  the  mafter,  advifmg  them  of  hk 
lilt.  having  left  the  (hip  ;  and  that  they  immediately  fent 
down  proper  perfons  to'  take  chaise  of  her  and  her 
cargo.  Now  the  people  who  were  thus  employed  by 
them  mnlt  be  underltood  to  have  been  lent  out  u^n.^ 
mere  conjeftural  hope  of  fav?npr  the  pmprrtyi  finrrj 
although  from  the  nature  of  t^e  cargo  there  was  little 
danger  that  the  fhip  would  fink,  yet  it  muft  undoubt- 
-^  ediy  have  beenjfae  expeftation  and  beliet  of ^rfoMJo 
IStvigg  their  fliip,  that  (he  would  break  to  pieces^ 
Tbe  probability  of  her  being  recovered  was  extremely 
flight ;  There  was,  in  the  firft  place,  the  chance  of  not 
finding  her,  and  fecondly,  that  if  found,  (he  would  be 
»  complete  vn-eck.  In  this  ftate  of  derelid  (he  was  dif- 
covered  by  His  Majefty's  floop  UE/pteglCj  with  the 
Bfitifl}  Herd  Uaniport  und&f  <^onvoy,  bound  on  a 
voyage  to  tteligoiandy  to  which  place  they  conveyed 


having  firft  fupplied  the  necellary  fails  and  rig* 
gingy  to  enable  her  to  reach  that  place  in  fafety.  It 
has  been  faid,  that  it  was  the  duty  of  the  falvors  to 
have  brought  this  fhip  to  the  neareft  port  in  Englatid^ 
and  not  to  have  taken  her  out  of  her  courfe  to  HeUgf^ 
land.  But  the  fhip's  papers  having  been  taken  away 
by  the  mafler  and  crew,  it  was  utterly  impoffible  for 
the  falvors  to  difcover  to  what  country  the  fhip  was 
deftined ;  and  even  if  it  had  appeared  that  fhe  was 
bound  on  a  voyage  to  Great  Britain^  ftill,  having 
been  themfelves  difpatched  upon  His  Majefly's  fervice^ 
they  could  not  have  returned  for  the  mere  purpcrfe  of 
towing  this  veflfel  to  England,  lliey  were  therefore 
under  the  neceflity  of  taking  her  with  them,  and  could 
not^  confiflently  with  their  pubUc  duty,  have  faved 
her  in  any  other  way,    The^fftjjpns-jghieh-they 

10  made 
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made  for  the  fafety  x)f  the  property  appear  to  me  to_L'E8PERANcE. 

conltitute  a  cale  of  great  merit,  and  the  Court  is  ex* 

tremciy  willmgy  as  upon  all  occafions  of  a  fimilar  kind^        Xil  ' 


&)  grant  a  liberal  remuneration.  But  in  no  inftance 
(except  where  the  crown  alone  has  been  concerned, 
and  where  no  claim  has  been  given  for  a  private 
^  owner)  has  more  than  one-half  been  decreed  by  way 
of  (alvage.  As  this  property^  is  valuable,  the  nett 
proceeds  of  the  lhip>  cargo^  and  freight,  amounting 
10  more  than  ^12,000,  there  feems  to  be  noreafon 
fey  ^6!ng  Rfeyoiidjhis  nil^  vpp"  ^he  prefent  ocgafion* 
I  nave  no  doubt  of  allf^wmg  a  mf^igfy  •  and  the  only 
qucftion  then  is,  refpefting  the  appcjrtionment  between 
the  falvors  of  the  fum  fo  allotted.     Now  the^  king*s 

ftip  is,  1   think,  to   be    deemed   the  pn'nripnl   faivnrj 

the  commanding'Ofticer  of  that  fliip  having  prefided 
og  the  occaiion,  and  given  the  neceffary  direflions  as 

•^to  the  befT  <iiiJ  niofl.  fcfficacious  mode  offaving  thip 
property ;  but  it  mult  at  the  fame  time  be  taken  into 
coniideration,  that  the  chief  part  of  the  labour  lay 
upon  the  crew  of  the  1  ranfport.  In  order  to  make  an 
equitable  divifioil  between  the  parties  entitled,  it  ap- 
pears to  me^  that  fome  reference  fhould  be  had  to  the 

.  number  of  perfons  on  board  each  of  the  ihips.  The 
crew  of  the  Tranfport,  it  fliould  feem,  confifted  of  36 
men ;  and  though  it  does  not  appear  from  any  evlT 
dence  in  the  caufe  what  might  be  the  exaft  number  on 
board  the  king's  fhip,  yet,  judging  from  the  fize  of 
the  UEfpiegle^  and  from  the  number  of  hands  ufually 
allotted  to  veflels  of  the  fame  rate  and  defcription,  the 
probability  is,  that  there  were  from  90  to  i  ao  men  on 
board  that  (hip.  Without  entering  into  any  very 
minute  diftindions  upon  this  point,  I  (hall  direct  three- 
fourths  of  the  falvage  money  to  be  paid  to  the  com- 
VOL.  I.  s  mander^ 
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L'£$p£RA\ci.  mandcr,  officers,  and  crew  of  His  Majefty's  ffoop^ 
^^  ^^^  L  EJPU^U  ;  and  the  rgmaliiiug  uneJouilh  ihertof  to 
1811.  '  the  mafter,  officers,  crew,  and  owner  of  the  tranfpart 
reffel.  The  accounts  of  charges  attending  the  execu- 
tion of  the  commiffion  of  unlivery  and  appraifement 
appear  to  be  enormous  :  thofe  I  ftiall  refer  to  the  con- 
lideratic»i  of  the  regidrar  and  merchants. 


A^-y  ^3J.  NIED  ELWIN,  NiEss. 

Baiibondsarenot  TPHIS  veffcl,  failing  uudcr  Danijh  colours,  and  ladett 
iw.^rot-  with  a  cargo  of  fugar,  coffee,  elephants'  teeth, 

dividual  captors,  gj^^  Other  articlcs,  was  captured  on  the  1 6th  September 

but  arc  given  to  «  •  n  •         r 

the  Court  to  1 8o6,  by  the  pnvatc  ihip  of  war  Happy  Return.     On 

diation^*X  the  14th  of  OSober^  in  the  fame  year,  the  fhip  was  re* 

r^'b^^e^tlt  ftored  by  confent,  with  freight  and  expences.    Claims 

the  time—Sure-  ^g^c  ffiven  for  the  carco  on  behalf  of  Mei&s.  Ryierz 

tics  not  refpon-  o  rx>T  1  1 

itbic  in  cafe  of  and  Company,  of  Copenhagen,  and  others ;  and  on 
it^e^^lT'  the  6th  of  May  1807,  the  caufe  came  on  for  hearing  ; 
dSbiiffedT^"*    when  the  Judge  reftored  four-fcvenths  of  the  general 

cargo,  and  ordered  further  proof  of  the  remaining 
three-fevenths,  and  of  the  elephants*  teeth.  On  the 
13th  of  Auguft  1807,  bail  was  given  to  the  captor,  to 
anfwer  adjudication  in  the  fum  of  jf  20,057.  9^  ^^^ 
being  double  the  appraifed  value  of  the  faid  three- 
fevenths  of  the  general  cargo  and  the  elephants'  teeth. 
On  the  1 2th  oi  February  1808,  the  Judge  pronounced 
the  further  proofs  to  be  fufficient,  and  the  goods  to  be 
Danijh  property,  and  direfted  the  captor's  general 
expences  to  be  paid.  The  King's  advocate  now 
moved  for  condemnation  of  the  property  to  the 

Crown, 
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<  ^rown,  in  confequence  of  the  hoftilities  which  had  tHc 

fincc  been  declared  between  this  country  and  Denmark ;  »«» 

and  alfo  for  a  monition  againfl  Smith  and  Wolfy  the  Ma^  a^d, 
bail^  to  anfwer  the  adjudication. 


t8ii. 


On  behalf  of  the  Crown^  the  iCing^s  advocate  and 
Jenner  argued,  that  the  bail  bond  muft  be  confidered 
in  all  refpefts  as  a  fiibftitute  for  the  thing  itfelf ;  that 
it  was  not  confined  to  the  individual  captor  to  whom 
It  was  given^  but  was  to  anfwer  all  queftions,  re- 
lative to  the  property,  which  might  arife  before 
the  ultimate  adjudication  of  the  caufc :  that  bail 
bonds  are  never  in  pofleffion  of  the  captors,  but  of  the 
Courts  and  therefore  it  would  be  too  much  to  main- 
tain, that  they  can  only  be  put  in  fuit  by  the  perfons  •  \ 
to  whom  they  are  given  by  name  ;  that  the  Crown  '^ 
muft  for  fuch  purpofes  be  confidered  in  all  refpefts  as 
identified  with  the  captor }  that  all  right  of  capture 
proceeded  from  the  Crown,  and  that  all  right  of  prize 
vefted  originally  in  the  crown  :  that  in  a  cafe  of  joint 
capture  it  could  never  for  a  moment  be  contended 
that  the  bail  would  not  be  refponfible  to  the  joint 
captor,  who  had  fubfequenrly  proved  his  intereft,  as 
well  as  to  the  adual  captor,  to  whom  alone  the 
bopd  was  given :  that  in  the  cafe  of  property  con- 
denmed,  under  the  provifions  of  the  prize  a£l,  to  the  45  o.  3.  c.  7a. 
Crown,  infteud  of  the  captor,  by  whom  the  proceed- 
ings were  originally  inftituted,  the  refponfibility  of 
the  bail  was  indifputable.  It  was  further  urged^ 
that  it  is  the  policy  of  this  country  to  confider  all 
property  depending  in  judgment  before  the  Court 
as  liable  to  condemnation  in  cafe  hoftilities  fhould 
fupervene ;  and  that  it  was  juft  and  reafonable  that 
a  bond  taken  for  fuch  property  fhould  be  fubje£l  to 

£  2  the 
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The        the  fame  confiderations,  and  that  the  pofleflion  of  it 
"'^  ihould  be  confidered  as  equivalent  to  the  poffeiEon  of 

JWav  a3d,    the  property  itfelf. 

»  For  the  bath — Arnold  and  Adams  contended,  that 

bail  bonds  were  granted  for  a  limited  purpofe  only  ; 
that  they  were  given  to  the  captor,  and  not  to  the 
King  :  that  if  the  Court  ihonld  decide  otherwife,  no 
bail  would  ever  be  given  in  future :  that  the  prefent 
fecurity  was  given  merely  to  anfwer  the  point  then 
before  the  Court  for  its  decifion ;  namely,  whether 
this  was  or  was  not  Danifh  property  :  that  the  parties 
were  induced  to  give  fuch  bail  by  the  eftablifhed  credit 
of  Meffrs.  Ryberg  and  Company,  on  whofe  behalf  the 
goods  were  claimed,  by  the  firm  expe£tatJon  that  thofc 
gentlemen  would  be  able  to  eftablifli  their  property  in 
the  goods,  and  alfo,  by  the  confidence  they  enter- 
tained, that,  in  the  event  of  condemnation,  the  owners 
would  fumifh  them  with  the  means  of  difcharging  the 
bond :  that  at  the  time  when  this  fecurity  was  given  the 
parties  hSd'  not  the  leaft  expeftation  of  a  war  between 
this  country  and  Denmark  ;  that  if  the  bond  were  to  be 
enforced  againft  them,  they  alone  would  be  the  fufferers, 
having  no  means  of  calling  upon  the  Dansjb  merchants 
for  payment  in  confequence  of  the  war  with  Denmark. 

■ 

Judgment. 
Sir  W.  Scott. — The  queftion  in  this  cafe  is,  whether 
the  parties  who  have  given  bail  to  anfwer  adjudication 
are  fubjeft  to  this  demand  of  the  Crown  to  bring  in  the 
amount  of  the  value  of  the  goods  for  which  they  have 
become  fecurities.  At  the  rime  the  property  was  deli- 
vered on  bail,  the  queftion  depending  before  the  Court 
was,  whether  that  part  of  the  cargo  which  was  ordered 
for  further  proof  was  or  was  not  Danifh  property  :  if  it 

really 
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really  belonged  to   fubjefts  of  Denmarky  the  party        r\.t 
making  the  claim  would  at  the  time  have  been  entitled  _ 

to  reftitution,  and,  upon  due  ^roof  of  the  property      ifcfayajd, 
being  made,  the  bail  would  have  been  equally  entitled 
10  their  difiriiffal.     Now,  I  cannot  entirely  accede  to 
the  pofition  which  has  been  laid  down  on  behalf  of  the 
claimant,  that  thefe  bonds  are  rtiere  perfonal  fecurities 
given   to   the   individual   captors ;    becaufe   I  think, 
they  are  given  to  the  Court  as  fecurities  to  abide  the 
adjudication  of  all  events  at  the  time  impending  before 
it.     This  Court  is  not  in  the  habit  of  confidering  the 
efie£t  of  bonds  precifely  in  the  fame  limited  way  as 
they  are  viewed  by  the  courts  of  common  law.     In 
thofe  courts  they  are  very  properly  confidered  as  mere 
perfonal  fecurities  for  the  benefit  of  thole  parties  to 
whom  they  are  given.      In  this  place  they  are  fubjed 
to  more  enlarged  confiderations :    they  are  here  re* 
gardcd  as  pledges  or  fubftitutes  for  the  thing  itfelf,  in 
all  points  lairly  m  adjudication  before  the  Court.   The 
cafes  put  by  the  'King^s  advocate  fully  eltablifh  this 
point,  and  it  would  be  eafy  to  fugged  others  in  fup- 
port  of  the  fame  do£trine. — Suppofe  a  bond  given  to 
the  adual  captor  to  anfwer  the  adjudication  of  pro- 
perty,  which  ihould,  from  the  locality  of  the  capture,  be 
fubfequently  condemned  to  the  King  in  his  office  of 
Admiralty  j  I  have  no  hefitation  in  faying,  that  the 
bail  would  in  fuch  a  cafe  be  anfwerable  to  the  Ad- 
miralty. 

But  the  queftion  ftill  recurs.— Has  the  Crown  a 
right  to  enforce  payment  from  thefe  parties  in  the 
event,  which  has  fmce  occurred,  of  Danijh  hoflilities  ? 
I  am  of  opinion  that  it  has  no  fuch  right :  that  is  an 
event  which,  I  am  perfuaded,  was  not  in  the  contem- 
plation of  the  parties  at  the  time  they  entered  into  this 

E  3  fecurity ; 
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The  fecurity ;  it  has  no  connexion  with  the  queftion  which 
^'^^^'  this  bail  was  given  to  anfwer,  namely,  whether  thefc 
jifav  a3d,  goods  were  Dani/b  property  or  not.  The  prefent 
is  an  adjudication  upon  an  entirely  new  queftion, 
arifmg  out  of  an  entirely  new  ftate  of  things,  and 
cannot  be  identified  yjinth  the  original  proceedings 
in  the  caufe.  The  Court  does,  indeed,  upon  the  in- 
tervention of  hoftilities,  accept  the  old  proceedings, 
and  upon  them  pronounce  for  the  intereft  of  the 
Crown;  but  it  does  fo  merely  for  the  purpofe  of 
faving  time  and  expence,  and  not  with  any  view  of 
fixing  a  refponfibiliiy  on  thofe  who  have  given  bail  to 
anfwer  a  very  different  queftion.  If  the  Court  were 
to  accede  to  the  prayer  of  the  Crown  upon  this  occa- 
iion  the  effect  would  be  monftrou^ ;  it  would  ex- 
tinguifh  altogether  the  pra£tice  of  delivering  property 
upon  bail,  a  mode  fo  much  encouraged  by  the  Court 
and  by  the  legiflature.  No  Britijb  merchani;  would 
become  fecurity  for  foreign  claimants  in  any  cafe,  if 
he  fliould  be  confidered  refponfible  to  the  extent  of 
fuch  a  poflible  condngence  as  that  of  a  fubfequent  in* 
tervention  of  hoftilities.  How  could  this  Court  ex- 
ped  it  ?  How  could  the  neutral  world  exped  it  ?  I 
am  clear  that  I  have  no  authority  to  compel  thefe 
merchants  to  bring  in  the  amount  of  the  property,  and 
I  pronounce  for  the  difmiffal  of  the  bail. 
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EDEL  CATHARINA,  Clausen.  junes^ijiii' 

'T^HIS  was  the  cafe  of  a  ihip  under  Danijh  colours,  Licence  to  come 
ladeu  wfth  a  cargo  of  deals  and  other  goods^  on  Ja/^«v^aC^. 
a  voyage  from  OJier-Rufoer  to  Heligoland.     At  the  f^^'^^^^f^r 
time  of  capture  there  was  a  Britijh  licence  on  board,  tin«i  to  HeUg^* 
permitting  the  veffcl  to  come  to  any  port  of  the  United 
Kingdom  ;  and  the  queftion  was,  whether  the  terms  of 
the  licence  would  enure  to  the  prote£tion  of  the  prc- 
fent  voyage. 

Judgment. 
Sir  W.  Scott.-^Thk  ihip  and  cargo  are  the  property 
of  His  Majefty's  enemies,  and  muft  be  liable  to  con- 
demnatioa,  unlefs  it  can  be  (hewn  that  they  are  entitled 
to  any  fpecial  protedion.  It  appears  that  the  (hip  was 
deftined  on  a  voyage  to  Heligoland,  and  that  flie  had 
a  licence  on  board,  permitting  her  to  come  to  any  port 
of  the  United  Kingdom.  Now  the  iiland  of  Heligo- 
land  has  been  reduced  by  conqueft  into  Britijh  poiTef* 
fion,  but  it  forms  no  part  of  the  United  Kingdom,  nor 
has  it  been  in  any  manner  incorporated  with  the  Eling's 
dominions.  Though  under  the  control  of.  His  Ma* 
jefty,  it  is  no  more  a  part  of  the  United  Kingdom  than 
any  of  the  Danijh  colonies  in  the  fVeft  Indies,  which 
have  furrendered  to  His  Majefty 's  forces.  The  greater 
contiguity  of  Heligoland  to  this  country  does  not,  in 
the  fligbteft  degree,  alter  the  nature  of  the  cafe.  The 
iflands  of  Guernfey  and  Jerfey^  though  very  ancient 
pofleflions  of  the  crown,  have  never  been  confidered, 
to  all  intents  and  purpofes,  parts  of  the  United  King- 

s  4  dom. 
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The         doni.     The  ports  of  thofe  iflands  hr.ve,  indeed,  for 
Catharina.    many  purpofes,  been  affimilated  ro  thofe  of  Great  Bri- 

"      tain ;  but,  In  other  refpefts,  they  have  always  been 

une  5  ,111.  j^^ij  ^^  differ,  as  in  the  cafe  of  duties.     The  trade  of 

Heligoland  is  likewife  under  fpecial  prohibition,  the 
Appendix,  A.    Order  in  Council  (31ft  May  1809)  direfting  that  the 
tradp  to  and  from  that  ifland  (hall  be  confined  to  Britijh 
fliips  navigated  according  to  law,  except  in  cafes  where 
His  Majefty  may  be  pleafed,  by  fpecial  licence,  other* 
yrife  to  permit.     Such  is  the  ftate  of  the  law  as  pre- 
fcribed  .by  Government  for  regulating  the  commercial 
intercourfe  with  Heligoland^  and  this  Court  does  not 
think  itfeif  intitled  to  make  a  diftin£tion  where  none 
has  been  made  by  a  fpecial  order.     It  has  been  faid, 
that  the  tranfgreflion  of  the  law,  if  any,  has  proceeded 
from  an  error  in  the  party ;  but  I  think  this  can  hardly 
be  the  cafe,  confidering  the  length  of  time  which  has 
elapfed  fince  the  regulation  was  eftabliflied.     The  order 
is  of  very  long  Handing,  and  it  is  hardly  poflible  that 
the  prohibition  fhould  have  been  unknown  in  Denmark 
at  the  time  when  the  prefent  voyage  commeaced.— - 
jShip  ai;id  cargo  condemned. 
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ROSE  IN  BLOOM,  Olcott.  /iiii^iift,i8ii. 

^HIS  was  the  cafe  of  a  fhip  under  American  colourg,  Jl^j^^jjjll^^^^i^^^  ^ 
having  a  number  of  pafleneers  and  feveral  pun-  with  the  enemy  \ 

_  -7  1  1  1         •  1         !_•   i_   ii_  applies  to  a  ptn    y 

i:heons  or  brandy  on  board,  with  which  ine  was  pro-  „  weii  as  the  ; 
ceeding  from  Bayonne  to  New  Torky  when  (he  was  Hc^we^^^'f 
captured  on  the  ift  of  May  181 1,  and  brought  into  ^^^^^^^^r 

Plymouth.  to  conveyance  ^ 

•    '  •  goods  for  freight. 

JunOMENT* 

Sir  W.  Scott. — This  (hip  was  taken  in  the  profecution 
of  a  voyage  from  the  blockaded  port  of  Baymne  to 
New  2ork,  and  is  proceeded  againft  for  a  breach  of 
fhe  Order  in  Council  of  the  26th  of  Jpril  1809.  Appendix,  k 

It  is  the  duty  of  this  Court  to  enforce  the  obferva' 
tion  of  the  Orders  in  Council  againft  all  breaches 
whatever,  and  to  apply  them  to  every  cafe  of  a  com- 
mercial nature,  without  regard  to  the  extent  of  the 
particular  tranfadion,  whether  it  be  great  or  fmall, 
whether  it  comprifes  the  whole  or  the  part  of  a  cargo, 
unlefs  the  amount  in  value  fhall  appear  to  be  fo  very 
trifling  as  tq  bring  it  within  the  maxim,  de  minimis  non 
curat  lex.  Carrying  a  part  of  a  cargo  only  will  afford 
no  protection  againft  the  penalties  impofed  by  this 
order ;  fince  the  mifchief  would,  in  that  cafe,  be  fub* 
(lantially  or  at  leaft  eventually  the  fame  as  if  permif* 
fion  were  granted  to  take  whole  cargoes.  The  reftric* 
tions  which  it  was  the  obje£t  of  the  Order  to  impofe 
upon  the  trade  of  the  enemy  would,  in  fad,  be  no 
reftridions  at  all,  if  fuch  a  laxity  of  interpretation  were 
once  admitted. 

This 
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The  This  Court  has  likewlfe  been  inclined  to  hold^  that 

BLooMr      ^^^  conveyance  of  paffengers  for  hire  is  equivalent  to 

-  *   "  the  conveyance  of  goods  for  freight,  and  confequently 

Juneziti,  1811.  jj^  confidered  it  to  be  that  fort  of  trading  which  comes 

within  the  prohibition  prefcribed   by  the  Order  in 

Council.     In  this  light  the  Court  is  bound  to  view  the 

prefent  tranfadion,   unlefs  it  can  be  ihewn  that  the 

paflengers  were  put  on  board  under  fuch  circumftances 

as  would  take  the  cafe  out  of  the  application  of  the 

general  rule  of  law.     What  has  been  ftated  refpeSing 

the  conveyance  of  diftreiTed  American  feamen,   is  a 

matter  to  which  the  Court  would,  from  motives  of 

humanity,   be   willing  to  pay  every  attention.      It 

is  well  known  that   many  American  feamen  have 

been  thrown  out  of  employment,  and  detained  in 

the  ports  of  France,  by  the  violence  of  the  ruling 

power  in  that  country ;.  and,  if  this  fhip  had  been 

employed  by  the  American  CbargS.des  Affaires  for 

the  fole  purpofe  of  taking  home  thefe  poor  men,  it 

would,  I  think,  have  been  entitled  to  a  very  favourable 

confideration.     Had  the  tranfaftion   confined  itfelf 

within  thefe  limits,  the  prefent  cafe  might  reafonably 

have  been  confidered  to  form  an  exception  to  the  gene-p 

ral  rule.     It  is,   however,  highly  requifite,  that  the 

'  exiftence  and  contents  of  any  fuch  contrad  fhould  be 

fully  eftabliflied  in  evidence.     The  Court  mull  natu- 

rally^xped  that  it  fhould  appear,  with  certainty,  what 

were  the  fpecific  purpofes  for  which  the  fhip  was 

engaged,  and  how  far  any  indulgence  was  required  by 

the  American  minifler.     In  the  prefent  cafe,  no  fuch 

contrad  is  produced,  nor  is  any  fatis&dory  excufe 

ofiered  for  its  non-prod  u£Uon ;  the  matter  is  left  upon 

the  fole  tefUmony  of  the  mafter,  who  fays,  that  the 

American  minifter  allowed  him  the  liberty  of  taking  on 

board 


Jimcaift,  x8ix. 
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board  fuch  other  paffengers  as  he  might  think  fit  I  Th« 
profefs  that  I  cannot  bring  my  mind  to  give  full  credit  bloom. 
to  this  reprefentation  fo  made  by  the  mafter,  that  every 
thing  was  left  entirely  to  his  difcretion.  It  never  could 
have  been  that  Mr.  Rujfel  granted  to  this  man  the  un« 
limited  permiflion  of  carrying  paffengers  of  all  defcrip* 
tions,  whether  of  a  civil  or  military  character,  whether 
Beutrals  or  belligerents.  I  confider  it  to  be  a  radical 
defed  in  the  cafe,  that  the  contra&  is  not  produced. 

According  to  the  hiftory  given  by  the  mailer  in  his 
depofitions,  this  veffel  had  been  '*  captured  by  a  French 
^  Government  barge,  and  carried  into  Su  Sebaftian^Sy 
^  where  (he  remained  unti^  the  1 8th  day  of  April  fol* 
'^  lowing,  when  flie  was  ordered  by  the  French 
^  Government  to  Bayonne,  in  France^  at  which  place 
^*  file  arrived  on  the  fame  day,  fhe  bemg  then  in  the 
^  pofleffion  of  a  French  officer  and  crew :  that,  the  faid 
^  flup  and  cargo  were  then  fold,  an4  the  proceeds 
^^  lodged  with  the  French  Government,  and  where  the 
^  fame  now  remain:  that  he,  this  deponent,  pur^ 
^  chafed  the  laid  fliip  at  public  fale  at  Bayonne  afore* 
'^  £iid,  on  account  of  the  former  and  prefent  owners  ;** 
and  I  think  it  appears,  from  one  of  the  letters  found 
on  board,  that  the  purchafe  was  made  in  confequence 
of  diredions  given  by  the  owqers  themfelves.  What 
is  this  but  buying  in  a  blockaded  port,  which  ad, 
regarded  ftri£Uy,  is  in  itfelf  a  violation  of  the  Order 
in  Council  prohibiting  all  trading  whatever  ?  At  the 
lame  time,  the  Court  would  be  very  unwilling  to  prefe 
too  hard  upon  the  condud  of  pardes,  where  the  pro- 
perty has  been,  under  fuch  circumftances,  repurchafed 
from  the  enemy  for  the  benefit  of  the  foUner  owners : 
Coofidered  in  the  favounJt>le  point  of  view  which  the 
Court  is  difpofed  to  take  of  fuch  a  tranfa£tion,  it 

amounts 
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Th»         imounts  to  little  more  than  a  ranfom  or  compromife. 

^bIoom?       }^  would  be  a  harfti  meafure  to  confider  That  as  a  con- 

'  travention  of  the  Britijh  Order,  which  was  done  for 

j«n«  tift,i8u.  ^|jg  jp^ig  purpofe  of  extricating  the  property  from  the 

grafp  of  French  violence. 

The  counfel  for  the  claimatits  have,  in  the   courfe 

of  the  argument,  defcribed  this  as  a  Cartel  Jhip^  but  I 

think  the  term  is  not  ftridly  applicable  to  a  neutral 

veflel  engaged  in  the  fpecies  of  fervice  for  which  this 

fliip  is  faid  to  have  been  taken  up  by  the  Amef  ican 

minifter.     The  employment  to  which  the  privilege  of 

a  cartel  is  allowed,  is  of  a  very  particular  nature :  It 

is  a  mode  of  intercourf;  between   hoftile   nations, 

invented  for  the  purpofe  of  alleviating,  in  fome  degree, 

the  calamities  of  war,  by  reiloring  to  their  liberty  thofe 

individuals  who  may  happen  to  have  fallen  into  a  (late 

of  captivity.     It  is  for  the  mutual  exchange  of  prifoners 

of  war ;  and,  therefore,  properly  fpeaking,  it  can  have 

pbce  between  belligerents  only.     But  the  employment 

of  this  veflel  is  in  a  fervice  of  a  different  defcription. 

It  is  the  tranfa^on  of  a  neutral  (late,  a&ing  for  its 

own  purpofes  without  reference  to  the  exiftence  of  a 

war  with  any  other  country.     It  can  never  be  treated 

as  a  general  rule,  that  a  veffel  fo  employed  would  be 

protected  on  a  voyage  otherwife  illegal. 

But  this  is  by  no  means  the  whole  of  the  prefent 
cafe.  The  letters,  I  think,  fliew  that  the  veffel  was 
laden  with  two  different  quantities  of  brandy,  confiding 
of  twenty  puncheons  each  \  but,  take  it  only  as  of 
fmaller  amount,  (one  fuch  quantity,)  the  difference  is 
not  material.  Whatever  might  be  the  precife  amount, 
it  mull,  in  either  cafe^  be  coniidered  as  car^o. 

It  appears,  likewife,  that  there  were  on  board  twenty* 
fix  packages^  of  very  conliderable  value.    The  wit- 

neffes 
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nefles  do  not,  iudeed,  any  of  them  fpeak  diredly  to  The 
the  contents  of  thefe  packages,  but  the  mafter  dates,  lllo^. 
that  ^'  certain  officers  of  the  revenue,  at  Plymouth^ 
^  ^  came  on  board  the  faid  fhip  'wlnlii  lying  in  Catwater, 
**  in  order  to  fearch  for  contraband  goods,  having 
•*  affert^d,  that  they  had  feized  one  hundred  yards  of 
*^  lace  and  upwards,  taken  aihore  from  the  faid  (hip/* 
I  cannot  view  thefe  packages  in  any  other  light  than 
cargo,  and  confider  the  conveyance  of  them  as  a  dire£k 
employment  of  the  veflel  for  the  purpofes  of  commerce. 
I  (hall  therefore  pronounce  this  (hip  to  be  liable  to  con« 
fifcatioi^,  and  fhall  condemn  the  cargo  alfo,  with  the 
exception  of  the  (lores,  which  have  been  claimed  for 
the  Amefican  Government,  and  which  were  put  on 
board  this  (hip  for  a  legitimate  purpofe,  the  ufe  of  the 
American  feamen. 


FINANCIER,  CatIhell.  /afya4th,x8n. 

Judgment. 
QIR  JV.  Scott. — This  is  a  claim  fet  up  on  behalf  of  one  of  two  joint 

ik^  ^  ,  chafers  being 

the  officers  and  crew  of  His  Maje(ly*s  Ihip  Brito-  ordered  to  pick 
marty  to  (hare  in  a  prize  taken  by  the  Dejireey  in  fight  S?e  oAcr,  «id  b 
of  another  king's  ihip,  the  Quebec*     In  the  preparatory  jJ^SShTSci^ 
examinations,  no  mention  whatever  is  made  of  the  fionedbyher 

obedience  to 

Britomarfs  having  joined  in  the  chace>  or  havmgbeen  tkofeoiden 
prefent  at  the  time  of  capture;  on  the  contrary,  the  prUc^.ttnotcn* 
mafter  and  mate  both  fay,  that  they  were  taken  by  His  ^^^ ^j^dftip 
Majefty's  frigate  DeJireCy  and  that  the  onlyx)ther  (hip  coming  «p  "wi 
they  obferved  in  (ight  at  the  time  of  the  capture  was  aauai  capture. 
an  EngUJh  frigate,  called  the  Quebec,  which  had  chafed 

the 
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The        the  prize  the  whole  of  the  day  previous  to  the  capture. 
iwANcufc.    jj^  perfon  from  on  board  the  captured  (hip  has  beenf 


July  %4th,iUu  examined  upon  the  prefent  allegation.    Whether  the 

crew  of  the  Financier,  the  prize  in  queftion,  had  left 
this  country  before  the  allegation  was  admitted,  or 
from  what  other  caufe  this  defeft  in  the  regular  evi- 
dence has  proceeded,  does  not  appear.  Thofe  who 
have  been  produced  for  examination  are  either  releafing 
witnefles  belonging  to  the  Briiomart  herfelf,  or  perfons 
from  the  Quebec^  which  is  admitted  to  have  joined  in 
the  chace,  and  whofe  intereft,  as  joint-^captors,  is  not 
denied.  Thefe  laft  are  entirely  difinterefted  witneiTes, 
and  upon  their  teftimony  the  Court  will,  upon  that 
account,  be  inclined  to  place  the  greateft  ^reliance. 
Captain  Hawtayne^  who  commanded  the  Quebec,  fays, 
that  the  faid  (hip  being  on  a  cruize  off  the  Tenelj  in 
the  month  of  May  laft,  a  fchooner  was  difcovered 
on  the  23d  day  of  the  faid  month  of  May,  to  which 
'^  His  Majefty's  faid  ihip  gave  chacej  that  the  laid 
^^  fchooner  was  on  the  weather»beam  of  the  Quebec^ 
'^  fleering  to  the  fouth-eaft,  carrying  fail,  and  appa* 
rently  endeavouring  to  effed  her  efcape ;  that  the 
wind  being  tight,  the  deponent  ordered  four  boats 
^^  from  His  Majefty's  iaid  fhip  Quebec,  under  the  com-^ 
^^  mand  of  two  lieutenants,  properly  manned,  to  go 
in  purfuit  of  the  faid  fchooner,  in  order  to  come  up 
with  and  to  board  and  detain  her,  if  poffible ;  and 
^^  they  accordingly  left  the  Quebec  for  that  purpofe, 
about  eight  or  half-paft  eight  o'clock  A.  M.  of  the 
iaid  23d  of  May,  and  continued  on  that  duty  tiH 
picked  up  by  His  Majefty's  ihip  Britomart,  at  the 
time  and  in  confequence  of  the  fignal  which  will  be 
'^  herein-after  depofed  of.  He  faith,  that  about  nine 
«^  o'clock  A.M.  of  the  faid  day,  a  brig  of  war  was 

«  "  feen 
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''  feen  in  the  N.  W.  quarter  from  the  Quebec,  but  was  The 
''  not  in  chafe  of  the  laid  fchooner,  as  Ihe,  the  faid  ^**^''""- 
^  brig,  kept  a  courfe  widely  different ;  that  the  ^»^^^r  /ii(ya4th,itii. 
^'  continued  chafing  the  laid  fchooner  upon  the  courfes 
**  gradually  S.E.  from  South,  and  in  the  afternoon 
<<  gradually  to  the  N.W.,  the  wind  changing  alfo 
"  gradually,  during  the  day,  from  S.S.W.  by  the 
"  Weft  to  N-N.E.;  that  the  faid  brig  of  war,  which 
^  afterwards  proved  to  be  His  Majefty'  fliip  Brkomart, 
*^  William  Buckley  Hunt  Efquire^  commander,  con* 
"  tinned  under  e^y  fail  (for  fuch  weather  if  flie  had 
*^  then  been  in  chafe)  upon  a  courfe  which,  in  the 
'^  deponent's  opinion,  was  three  points  more  to  t)ie 
*^  fouthward  and  weft  ward  than  the  j^t^^^  was  fteering, 
^  and  by  that  means  increafed  her  diftance  fo  con* 
^  fiderably  from  the  Quebec,  as  to  be  hardly  vifible 
'^  from  on  board  that  fhip  in  the  intermediate  time^ 
^  between  about  nine  o'clock  A.  M*  and  twelve  and 
**  one  o'clock  at  noon  of  the  laid  day ;  and  was  alfo, 
^^  during  that  time,  fo  very  confiderably  diftant  from 
*'  the  faid  fchooner,  that,  in  the  depoiient*s  opinion 
^  and  belief,  the  perfons  on  board  the  faid  brig  could 
**  hardly  fee  the  faid  fchooner,  for  it  was  aeceflkry 
"  even  for  the  deponent,  at  that  time^  to  fweep  the 
'*  horizon  with  a  glafs  to  catch  the  faid  brig.  And 
^  the  deponent  further  fidth,  that,,  about  one  o'clock 
^  P.  M.  of  the  faid  day,  it  was  obferved  from  the  deck 
*^  of  the  QuebeCy  with  a  glafe^  that  the  faid  brig,  which 
^^  afterwards  proved  to  be  the  Britomart^  had  fails  fet, 
^'  as  if  in  chafe,  and  with  a  view  to  come  up  with  and 
^  afcertain  the  drcumftances  attendmg  the  Quebec*^ 
^  chafe  of  the  aforefaid  fchooner ;  and,  as  the  faid 
'^  brig  brought  up  with  her  a  frefli  wind,  fhe  then 
^  gained  £aft  upon  the  Quebec  and  fchooner  upon  a 

^^  parallel 
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The        "  parallel  line  to  windward ;  and,  at  about  four  of 
half-paft  four  o'clock  P.  M.  of  the  fame  day,  flie 


C( 


/ic/ya4th,i8u.  "  was  afcertained  to  be  His  Majefty's  (hip  Britomart  ;** 

(it  appears  that  he  did  not  before  know  what  fhip  it 
was,  and  confequently  that  thefe  veflels  were  not  aflb- 
ciated  for  the  purpofe  of  cruizing  together,  or  indeed 
upon  any  conjoint  fervice;)  "  (he  having  at  that  time 
'*  clofed  with  the  Quebec  upon  a  contrary  tack,  which 
*'  laft-mentioned  (hip  was  occaiionally  firing  at  the  * 
"  faid  fchooncr;  and  when  the  faid  brig  Briiomart 
"  had  clofed,  as  aforefaid,  with  the  ^ebec,  (he,  the 
*'  faid  brig,  commenced  firing  at  the  Chace,  and  in 
^*  conjunction  with  the  Quebec,  the  faid  fchooner,  the 
^'  Chace,  being  at  that  time  about  long  cannon-(hoti 
^^  or  perhaps  rather  more,  diftance  to  windward  of 
**  His  Majefty's  faid  two  (hips.     That  about  half  paft 
**  three  o'clock,  and  before  the  Britomart  had,  as 
aforefaid,  clofed  with   the  Quebec,   the  deponent, 
who  at  that  time  fuppofed  the  faid  brig  to  be  a  Bri-' 
**  iijh  (hip  of  war,  obferved  her  to  pick  up  one  of  the 
^uebet^s  boats ;  and  after  the  Britomart  had  fired 
feveral  (hot  at  the  faid  Chace,  the  Deponent  finding 
it  neceflary  to  have  the  boats  belonging  to  the 
Quebec  taken  up,  and  confidering  that  the  Quebec 
had  the  advantage  as  the  purfuing  (hip,  he  there- 
^*  upon,  to  prevent  the  /leceffity  of  the  ^ebec  giving 
'^  up  the  chace  to  pick  up  her  own  boats,  made  a 
**  fignal  to  the  Britomart  to  ceafe  firing,  and  to  pick 
"  up  the  faid  boats/*     This,  I  prefume,  was  a  very 
proper  exercife  of  difdretion  on  the  part  of  Captain 
Hawtayne.    It  is  not  fuggefted  that  it  was  done  from 
any  finifter  motive,  or  with  a  view  of  depriving  the 
Britomart  of  htr  right  to  (hare.     Thinking  the  ^ebec 
had  the  advantage  with  refpeft  to  the  cbace,  he  dircded 

as 
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as  be  had  undoubtedly  a  rieht  to  dired,  the  other  ihip        Th« 
to  pick  up  the  boats.    The  probabth'ty  of  the  capture  ' 

would  have  been  leflened  if  he  had  aded  in  a  different     July  34th. 
way,  by  detaining  the  Quebec  to  pick  up  her  own  boats^ 
as  he  muft  naturally  have  defired  .otherwife  to  have 
done :  having  a  choice  of  difficulties  to  contend  with, 
he  purfued  that  courfe  of  conduft  which  appeared  to 
be  moft  advantageous  to  the  public  fervice.    He  goes 
on  to  lay,  '<  that  Captain  Huni^  of  H.M.S*  Britomart^ 
^^  in  obedience  to  fuch  fignal,    immediately  ceafed 
^'  firings  fliortened  fail,  and  fecured  and  took  up  the 
*^  other  three  boats  belonging  to  the  Quebec;  and, 
"  after  having  fo  done,  the  Britomart  was  fcen  by  the 
"  dqxment"— to  do  what  ?  —not  to  follow  the  prize 
in  queftion,  but — "  to  follow  the  Quebec  in  purfuit  of 
**  the  faid  fchooner.*'    Captain  Hawiayne  farther  fays, 
"  that  the  weather  then  coniing  on  extremely  thick, 
'*  with  fmall  rain,  the  Britomart  was  loft  fight  of  from 
'^  the  Quebec  between  (ix  and  feven  o'clock  in  the  "" 
"  evening/'     Now,  if  the  Britomart  at  that  time  loft 
fight  of  the  ^ebecj  fhe  muft,  long  before,  have  loft 
fight  of  the  prize,  which  was  far  a-head  of  the  Quebec. 
It  was  as  much  as  the  Quebec  herfelf  could  do  to  keep 
fight  of  the  prize,  and  it  is  abfolutely  impoilible  that 
the  Britomart  fhould  have  feen  the  prize ;    I  think 
Captain  Hawtayne  expreifes  himfelf  with  very  great 
accuracy  when  he  fays.  She  followed  not  thefchooner^  but 
The  Quebec  in  purfuit  of  the  fchooner.    The  chace     . 
continues  till  nine  o'clock,  and  then,  for  the  firft  time, 
the  aflual  captor,  the  Defiree^  makes  her  appearance, 
having  no  previous  connexion  either  with  the  one  Ihip 
or  the  other ;  but,  coming  entirely  unknown  to  either 
of  them,  from  a  different  quarter,  Ihe  intercepts  the 
prize  before  it  could  get  into  the  Texel.    It  is  the 
VOL,  I.  P  opinion 
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the        opinion  of  one  of  the  witnefles^  that  the  priBe  woM 
FiNAKcitt,    Y^^^^  efcaped  altogether  from  the  ^ebec  and  Brit^' 


/H^  24th,  fnart ;  and  Capt.  Hawtayne  himfelf  is  dearly  of  opi- 
''''*  nion,  that  the  Dejiree  mud,  at  all  events^  have  been 
the  adual  captor.  Now,  this  •pinion  of  Captain  Hofff- 
tayne  and  the  other  witnefs  is  in  dhtd  oppofitiixi  to 
the  ftatement  contained  in  the  allegation,  that  the  Bri' 
tomart  would  have  been  the  aCkual  captor,  if  (he  had 
not  been  detained  in  the  fervice  of  picking  up  the 
boats  of  the  Quebec.  It  appears,  that  the  J^uebec  and 
the  prize  tacked  about  feven  o'clock  at  night,  in  order 
to  avoid  the  Dutch  coaft ;.  and  Captain  Hawtayne^ 
founding  his  cdnjefture  on  die  fad  of  her  being  in 
fight  the  next  morning,  prefumes  that  the  BritinHart 
muft  have  done  the  fame.  But,  taking  the  fad  really 
to  be  what  Captain  Hawtayne  fuppofes  it  to  have  been, 
flill  the  Britomart  muft  have  been  at  a  very  confider* 
able  diftance  froqi  the  place  where  the  capture  was 
made ;  for  it  is  not  denied  that  the  Quebec  came  up  . 
with  the  Defiree  and  the  prize  af  twclve^dock-at  i 
night,  and  that  the  Britomart  ^d  not  arrive  till  feveral  | 
hours  afterwards,  namely,  at  five  o'clock  on  the  fol-  ' 
lowing  morning.  If  the  Britomart  continued  the 
chace  of  any  (hip,  it  muft ,  have  been  oP  the  Quebec^  I 
and  of  That  fhe  had  entirely  loft  fight ;  the  puriuit 
even  of  that  fhip  cannot  properly  be  denominated  a 
chace ;  it  was  a  conjedural  purfuit  only ;  it  was  a 
feeling  about  in  the  dark,  a  fiSarch  and  enquiry,  but 
no  chace.  The  chace  of  the  prize  by  the  Britomart 
muft  be  held  to  have  ceafed  at  &s.  or  feven  o'clock  on 
the  evening  before  the  capture,  when  ihe  was  em- 
ployed in  picking  up  the  boats  of  the  Quebec ;  after 
which  time  fhe  never  again  got  fight  of  the  prize. 

Then^  by  what  poffibility  can  the  Britmart  be  con- 

fidered 
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fidered  a  joint  chacer  i    The  adual  chace,  that  is,        11m 

the  chace  by  the  (hip  which  adually  pffefted  the  cap-  , 

ture,  did  not  commence  till  long  a&er  the  Briiomart     Ju^  %4th. 

had  difcontinued  the  purfuit.    In  this  fecand  and 

efiedual  chace  (he  did  not  in  any  manner  co-operate ; 

(he  neither  faw  the  chacer  nor  the  chaced^  and  had  no 

participation  whatever  in  the  tranfa£tion«    On  what 

principle  then  can  it  be  contended  that  (he  is  entitled 

to  (hare  by  virtue  of  the  former  chace  with  the  S^bec  f 

[The  Quebec  is  herfel£only  a  conftrudiye  Qsptpr ;  and/ 

to  let  in  another  (hip,  merely  becaufe  (he  had  joing^ 

in  a  previous  chace  with  a  conftruftive  captor,  would 

l)e  carrying  "the  jrincipfe  of  conftrufctive  joint  capture 

brtber  than  it  has  ever  yet  been  carrie^T    The  ad- 

miflion  of  a  conftruftive  captor  to  ihare  witn  an  aflual 


\ 


captor  is,  in  itfelf,  an  indulgent  c6n{lrud:ion  of  the 

aw,  which  mult  not  be  ftirtlleF  extended.    Upon 

confideration  ojthe  hih  lp61ieii  tOjyjnnPffifefles, 

lam  of  opinion,  that  the  Briiomart  is  not  entitled  to 

jnare  as  an  attualjomt  captor,  and  that  the  principle 

^conitruQive  joint  capture  will  not  affift  her  claim. 

%ere  is  no  intimidation  of  the  enemy  proved,nor,ind^3» 

IS  there  any  thing  to  fliew  that  the  prize  at  all  noticed 

tic  firingofSe Britomart^tht  witneffes  in  preparatory 

being  entirely  filent  on  the  fubjed*    Neither  can  it  be 

iaid  that  there  was  any  encouragement  of  the  friend, 

fince  it  was  utterly  unknown  to  the  capturing  (hip 

that  the  Briiomart  was  in  that  neighboiirhood.    It 

appears  to  me,  that  there  was  no  contributioii  of 

sffiftance,  either  .  a£tual  or  virtual — In  point  of  faft^ 

not  any  a&ual  .chace ;  in  point  of  principle,  neither 

encouiagement  of  the  friend,  nor  intimidation  of  the 

tnemy, 

f%  It 
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.   The  It  may,  perhaps,  be  deemed  a  hardfhip  that  this 

^;J^^^^[^^|^  veflel  fhould  lofe  the  benefit  of  (haring  in  the  prize,  in 
July  34th,     confequence  of  the  orders  (he  received,  to  pick  up  the 
'  "'        boats  of  another  (hip,  by  which  fervice  fhe  was  de- 
layed.   The  anfwer  which  muft  be  given  to  thofe  who 
entertain  fuch  an  opinion  is,  that  it  is  the  firft  duty  of 
the  king^s  officers  to  obey  the  lawful  commands  of 
their  fuperiors,  and  that  views  of  mere  private  ad- 
vantage are  of  fecondary  confideration  only,  and  muft 
give  way  to  the  imperative  requifitions  of  the  public 
fervice.     I  am  of  opinion,  that  it  would  be  going 
beyond  what  the  Court  has  hitherto  done,  to  admit 
yA        /z    uA  this  claim. 
^  .    .  (f/^i.^^^    The  Court  rejefted  the  rlaim  ^Fthe  flrZ/^fff^tyhiit 
/KAy^'  "i-^t^^-"^  direfted  the  expences  to  be  pai<^ 


jwy^xft,i8ii.  MARY,  Miller. 

Narigadon  lawt,  ^HIS  was  the  cafc  of  a  fhip  under  Briiifb  co- 
breach  of—    *  lours,  which  was  laden  at  the  ifland  of  Su  Cr<nx 

European  ^ooM  ,*•  .«  /*ri  i_  • 

TOuft  be  brought  With  fix  balcs  of  wooUcns,  nrty-tnree  trunks  contam- 
m«hlr7wn*ti^  ing  calicocs  and  various  other  articles  of  Briti/b  mer- 
wwch  A^^aiS'''  chandize,  five  cafks  of  hardware,  two  tierces  of  tin 
mtended  to  be  ware,  two  cafes  of  hats,  ten  boxes  of  handkerchiefs, 
cannot  le^'iybe  and  forty-feveu  boxes  of  foap,  which  had  previoufly 
^f^lii'Zr  been  imported  into  that  place  from  Great  Britaifh  and 
iflMdtoanoihir.  f^jgj  from  thcHce  to  Port  Royal  in  Jamaica^  at  which 

place  Ihe  was  feized  in  March  18 10,  by  Henry  Boys 
Efquire,  commander  of  His  Majefty's  (hip  Mozelle, 
and  proceeded  againft  as  a  forfeiture,  in  the  Vice  Ad- 
miralty Court  at  Jamaica. 

^  On 
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On  the  2d  of  April  1 8 1  o,  a  libel  was  filed  on  be*        tw 

•  Mart- 

half  of  the  feizor,  which  pleaded,  amongft  other  thmgs, ^ 

that  after  the  paiTing  of  a  certain  ad  of  parliament  /n/y  3ift,i8x 
made  and  pafTed  in  the  fifteenth  year  of  the  reign  of  15  c«r.a.  c.7. 
lus  late  Majefty  King  Charles  the  Second,  intirled, 
"  An  Aft  for  the  encouragement  of  trade,"  and  be- 
fore the  day  of  exhibiting  this  libel,  to  "wit,  on  the 
27th  day  of  March ^  in  the  year  tSio,  fix  bales  of 
woollens,  &c.  were  imported  in  the  faid  veflel  called 
the  Mary  J  into  the  faid  ifland  of  Jamaica^  the  faid  fix 
bales  of  woollens,  &c.    being   commodities   of  the 
growth,  produce,  and  manufafture  of  Europe^  and 
Dot  hon&  fide  and  without  fraud  laden  and  (hipped  in 
Englandy  Wales j  or  the  town  of  Berwick-uptm-Tweedi  **      ^    ' 
and  not  carried  direftly  thence  to  the  faid  Ifland  of  ^  • 
Jamaica^  contrary  to  the  form  of  the  ftatute  in  fuch  ^ 

afe  made  and  provided  ;  whereupon  the  faid  Henry 
Boys  prayed  (hat  the  faid  veffel  the  Mary^  together 
with  the  goods  laden  in  and  on  board  the  fame,  might 
be  confifcated  and  adjudged  forfeited  ;  one  moiety 
thereof  to  the  ufe  of  our  Sovereign  Lord  the  King, 
aad  the  other  moiety  thereof  to  the  ufe  of  the  faid  • 
Henry  Boysj  commander  of  H.  M.  S.  Mhielle^  hia  offi* 
cers,  feamen,  and  marines. 

A  claim  was  given  by  fVellwood  Hyflop^  merchant 
of  Kmgstmi  for  the  fliip,  on  behalf  of  Btbby  and 
Company,  of  Liverpool  \  and  for  the  goods,  on  behalf 
of  fVilliam  Taylor^  of  the  fame  place.  Hyflop^  Aated, 
in  his  claim,  that  he  had  lately  received  a  letter  from 
WilUam  Taylor^  of  Saint  Croix,  dated  18th  March 
18 10,  inclofing  ^  bill  of  lading  and  invoices  for 
fundry  merchandize  ihipped  by  him  to  the  claimant's 
addrcfs  in  the  Mary^  by  order  of  William  Taylor^  of 
Liverpool ;  and  that  in  the  letter  were  indofed  a  bill 
of  lading  for  all  the  Marys  cargo^  from  Saint  Croix  to 

F  3  Kingston^ 
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tim        Kmgstony  and  four  invoices,  of  which  the  three  firft 

.     ^'*^*      were  far  feveral  parts  of  the  Mary*s  cargo,  ftated  refpcc- 

juy  31ft,  1811.  tively  to  have  been  parts  of  the  cargoes  of  the  Sally^  the 

WilUam^  and  the  Refolution^  and  to  be  fhipped  on  board 
the  Mary^  configned  to  Hyflop  and  Co.,  by  order  and 
on  account  of  Taylor ^  of  Liverpool ;  and  the  fourth 
inyoice  was  for  the  refidue  of  the  Mary's  cargo,  and 
purported  to  be  for  goods  purchafed  by  Taylor,  of 
Liverpoolj  at  Mancbejler.  The  claimant  then  further 
ftated,  that  the  whole  of  the  Mar/%  cargo  was  the 
property  of  Taylor,  of  Liverpool,  and  the  claimant  be- 
Heved  it  to  be  of  Britijb  manufa&ure,  and  to  have 
been  bond  fide  fhipped  at  Liverpool,  and  from  thence 
carried  to  Saint  CrotK,  where  the  fame  was  regularly 
laden  in  the  Mary,  for  Kingston,  fecurity  being  firft 
given  as  required  by  law.  In  proof  of  which  he  referred 
to  the  documents  annexed  to  his  claim.  He  further 
ftated  his  belief  that  Bibby  and  Co.  were  owners  of  the 
Mary,  and  in  proof  thereof  referred  to  the  certificate  of 
regiftry  annexed  to  his  claim.  He  ftated,  likewife,  that, 
by  an  Order  in  Council  of  i  ith  May  1808,  it  was  de- 
clared, that  the  King's  fubjedis  might  lawfully  trade  to 
and  firom  the  ifland  of  Saint  Croix,  (infer  alia,)  fubjed 
to  the  fame  rules,  &c.  as  the  other  W^  India  iflandi* 
And  further,  that  the  Mary  was  feized  in  the  harbour 
of  Port  Royal,  before  her  arrival  at  Kingston^  before 
Ae  had  come  to  an  anchor,  and  before  fhe  had  broken 
bulk ;  and  that  neither  the  owner  of  the  (hip  or  goods 
^  intended  any  fraud,  the  goods  having  been  permitted 

hy  the  cuftom  houfe  at  Saint  Croix  to  be  cleared  for 
Jamaica,  with  a  let-pafs  from  the  governor  of  th« 
iiland« 

The  documents  annexed  to  the  claim^  befides  tfao 

KU  (if  lading  and  invoices,  the  fubflance  of  which  iA 

beferi 
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before  ftated.  confifted  of  a  clearance  from  the  cuftom      ..*"*• 
houfe  at  Saint  Cr$iK  for  the  Mary  and  her  cargo^ 


which  cargo  is  ftated  to  have  been  imported  from  JWy3ift.xt«. 
Liverfool^  in  the  Rtfolution^  the  fVUlianiy  and  the 
^aUy^  and  to  be  all  of  Britijh  manufacture  ;  of  certi<» 
ficates  of  the  proper  bonds  having  been  given ;  of  a 
let-pafs  from  the  governor  of  Saint  Croixj  and  of  the 
certificate  of  regiftry  for  the  Mary  from  the  port  of 
Liverpool,  by  which  Bibby  and  Co.  appeared  to  be 
the  owners. 

No  witnefles  were  examined  on  either  fide. 

The  caufe  came  on  for  hearing  in  the  Vice  Admi«  . 
ralty  Court  at  Jamaica^  on  the  23d  of  jij^ril  1810, 
whtti  the  Judge  condemned  the  veflel  and  goods  ac- 
cording to  the  prayer  of  the  libel.     From  this  fentence 
if  condemnation  the  prefent  appeal  was  profecuted* 

Judgment. 
Sir  fV.  Scott. — ^This  ihip  and  cargo  were  proceeded 
againft  and  condemned  in  the  Vice  Admiralty  Court 
at  Jamaica^  for  having  imported  into  that  ifland  the 
feveral  commodities  encumerated  in  the  libel^  in  viola^ 
tion  of  the  ftatute  15  Car.  2.  c.  7.  intitled,  "  An  A£k  tsCa,%,c.$. 
"  for  the  encouraging  of  trade ;"  by  the  6th  fedion  of  *  ^' 
which  ftatute  it  is  enaded^  ^^  that  no  commodity  of 
*^  the  growth,  produdion,  or  manufadure  of  Europe^ 
'<  (hall  be  imported  into  any  land,  ifland,  plantation, 
^  colony,  territory,  or  placcy  to  His  Majefty  belong- 
^^  ing,  or  which  fhall  hereafter  belong  unto  or  be  in 
*^  the  poflei&on  of  His  Majefty,  his  heirs  and  fuccef- 
'^  fors,  in  A/ia^  ^nVa,  or  America,  but  what  fhall 
^'  be  bond  fide  and  without  fraud  laden  and  fhipped  in 
*^  England,  fFaks^  or  the  tow[i  of  Berwick'^upon^Tweed^ 
^  and  in  MngS/b  built  ibipping^  and  whe^'eof  the  maf- 

P  4  **  tCTS 
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1  he        *•  ters  and  three  fourths  of  the  mariners  at  leaft  are 
•'  EngUJhy  and  which  fliall  be  carried  direftly  thence 


July  3ift^iSii.  ^^  to  the  faid  lands,  iflands^  plantations,  colonies,  ter- 

"  titories,  and  places,  and  from  no  other  place  or 
"  places  whatfoever,  any  law,  ftatute,  or  ufage,  to 
*^  the  contrary  notwithltanding,  under  the  penalty  of 
"  the  lofs  of  all  fuch  commodities,  of  the  growth, 
produ&ion,  or  manufadure  of  Europe^  as  ihall  be 
imported  into  any  cf  them  from  any  other  place 
*'  whatfoever,  by  land  or  water,  of  the  fliip  or  veffel 
**  alfo  in  which  they  were  imported,  with  all  her  guns, 
*'  tackle,  furniture,  ammunition,  and  apparel.'* 

It  is  admitted,  on  the  part  of  the  claimants,  that 
thefe  are  European  goods,  and  that  they  were  imported,' 
in  the  firft  place,  into  Saint  Croix ^  and  were  afterwards 
carried  on  to  Jamaica ;  but  it  is  faid  that  they  were 
not  landed  in  Jamaica,  and  confequently   that    the 
ofience  of  importing  them  into  that  ifland  was  not 
confummated.     Now,  in  order  to  conftitute  an  impor- 
tation, within  the  meaning  of  the  ftatute,  it  is  not  ne- 
ceiTary  that  the  goods  (hould  have  been  adually  landed. 
It  is  fufficient  if  they  were  brought  into  the  harbour 
with  an  intention  of  importing  them  ;  and  the  exift- 
ence  of  fuch  an  intention  is  not  in  the  prefent  cafe  de- 
nied.    It  has  likewife  been  urged,  as  a  drcumftance 
favourable  to  the  interefts  of  the  claimants,  that  they 
have  conduced  themfelves  throughout  the  tranfadion 
with  perfed  good  faith,  that  they  have  been  guilty  of 
no  fraud  or  concealment,  and  that  if  they  have  engaged 
in  a  commerce  which  turns  out  to  be  not  ftridly  legal, 
it  has  arifen  from  mifapprehenfion  only,  and  not  from 
any  intention  of  violating  the  laws  of  the  country.    The 
condud  of  the  parties  certainly  does  not  appear  to  be 
tainted  with  .ill  faith  ;  but  that  is  a  circumflance  which 

can 
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can  make  no  difference  in  the  fentence  which  it  will  be        The 
the  duty  of  the  Court,  however  repugnant  to  its  feci 


ings,  to  pronounce,  provided  the  tranfgreOion  of  the  July  jift*  zSxz. 
law  is  clearly  eftabliihed. 

The  hOs  being  admitted,  I  have  only  to  inquire 
whether  they  do  or  do  not  fall  within  the  range  of  the 
penaldes  itnpofed  by  the  ad  of  parliament.  In  the 
prefent  difcharge  of  its  functions,  the  Court  has  a  very 
limited  duty  to  perform  :  It  is  merely  minifterial  in  its 
application  of  the  law  to  the  cafe  which  now  ftands  for 
dccifion,  and  muft  not  fu£Fer  itfelf  to  enter  into  any 
fpeculations  on  the  policy  of  a  meafure  which  the  wif* 
dom  of  the  Legiflature  has  thought  proper  to  ena3. 
Where  the  words  of  the  ftatute  are  clear  and  ^inequivo* 
cal,  the  Court  is  bound  to  interpret  and  to  apply  them 
accosding  to  their  obvious  meaning. 

By  the  6th  fe&ion  of  the  aft,  as  abave  recited,  the  Z5CV.3.C.7. 
goods  are  to  be  (hipped  in  England^  fFaksj  or  the 
town  of  Berwick'UpoTi'T'vueed,  and  to  be  **  carried 
^^  diredly  thence  to  the  faid  lands,  iflands,  plantations, 
^  colonies,  territories,  and  places,  and  from  no  other 
^^  place  or  places  whatfoever/*  A  direff  importation^ 
therefore,  is  neceflary  under  this  feftion  of  the  ftatute. 
Now  the  meaning  of  a  direS  importation,  obvious 
enough  in  itfelf,  has  been  further  fixed  by  long  ufage  ; 
and  the  only  inteq>retarion  which  has  been,  or  can 
with  any  propriety  be  put  upon  the  words,  is,  that  the 
goods  muft  be  brought  immediately  from  the  place  of 
fliipment  to  the  port  of  deftination  by  a  continued  con* 
veyance  in  the  fame  veflel.  There  muft  be  no  entrance 
of  any  intermediate  port,  nor  any  tranfhipment  of  the 
goods,  unlefs  fuch  meafures  are  reforted  to  under  the 
preffure  of  unavoidable  neceffity.  It  was,  indeed,  ad« 
mittedy  in  the  courfe  of  the  difcuflion^  that  this  is  the 

true 
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Th«        true  interpretation  of  the  terms  ;  but  it  has  been  con- 
'  .  tended^  diat  the  fpirit  of  the  ad  would  be  fuffidently 


Jmfy  z\BL^i$xu  complied  with  if  the  importation  were  dired  into  any 

one  of  the  places  fpecified,  thoi^h  the  goods  fhould 
be  afterwards  fent  on  to  another  of  fuch  places.  The 
counfel  for  the  appellants  hare  endeavoured  to  fuilaia 
this  interpretation  by  obferving  that  the  words  in  the 
latter  part  of  the  fedioa  are  in  the  plural  number^  and 
have  inferred  from  thence  the  le^lity  of  tranihipping 
and  fending  on  European,  goods  from  one  colony  in  the 
Weft  Indies  to  another^  provided  the  importation  were 
diredly  and  regularly  made,  in  the  firft  inftance^  into 
any  one  of  the  colonies.  But  I  am  of  opinion,  that 
this  conftrudion  is  not  fuftainable  on  the  words  them- 
felves,  which  muft  be  taken  in  conjundion  with  the 
former  part  of  the  fentence,  which  is  in  the  fingular 
number,  and  provides  that  the  goods  (hall  not  be 
otherwilie  imported  into  any  land,  iiland,  or  colony^ 
kc.  The  words  which  are  plural  mud  be  taken  diC- 
tributively,  and  be  conftrued  to  mean  any  of  the  faid 
lands  or  illands.  The  mode  of  expreflion  here  ufed  is 
a  fort  of  ellipfis  adopted  for  the  f<^e  of  brevity  only^ 
and  muft  be  underftood  to  have  the  fame  meaning  as 
the  antecedent  part  of  the  fentence.  But  the  matter  is 
put  out  of  all  doubt  by  the  words  which  immediately 
follow^  and  which  contain  the  penalty.  The  goods 
are  to  be  forfeited  if  imported  into  any  rf  tbem  from 
any  other  place  whatfoever.  It  is  neceflary,  therefore, 
that  the  goods  (hould  be  brought  direil  from  the 
mother  country  to  the  colony  into  which  they  are  in- 
tended to  be  imported ;  they  cannot  legally  be  fent 
from  one  ifland  to  another.  If  a  contrary  ufage  \m 
erroneoufly  obtained,  which,  judging  from  the  pub- 
licity with  which  the  i^eienc  traniadton  has  been  coo- 

dudeds 
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dufied,  I  fliould  conceive  may  have  been  tbe  cafe^  (till      ^^ 
rbe  prevalence  oi  fuch  a  practice  cannot  be  permitted  . 


to  weigh  agamft  the  pofitive  injundion  of  the  ftatute.  /«/jr  31ft,  f»xx^ 

If  a  conftrudtion  difi^cnt  from  that  which  I  have  af-' 

6imtd  to  be  the  true  one  could  be  upheld^  the»>  as  k 

has  been  pointed  out  by  Dr.  AmoU,  it  might,  upon 

the  fame  ground,  be  contended,  that  it  is  lawful  to 

import  goods  diredly  to  the  Britijh  fettlements  in  Afim 

or  Africa^  and  from  thence  to  the  Weft  India  iilands. 

The  conftru£lion  in  one  cafe  would  be  neceiSarily  co- 

extenfive  with  the  conftruftion  in  the  ot^er.     But  this 

circuitous  mode  of  importing  European  commodities 

into  the  colonies  could  never  be  permitted,  fince  it 

would  open  a  wide  door  to  fraud  and  inconvenience  of 

every  kind«    I  am  clearly  of  opinion,  that  the  rule  rei* 

qairing  a  dired  importation  from  the  mother  country 

into  each  of  the  colonies,  muil  be  held  imperative^ 

nnlefs  it  has  been  modified  by  fubfequent  ads  of  par« 

fiament. 

Now  feveral  ftatutes  of  a  later  date,  particularly  7^sw-3-c.i». 
Aat  of  7  &  8  ^.  3.  c.  22»  pafled  for  the  purpofe  of 
regulating  the  plantation»trade,  have  been  called  in  aid 
of  the  cafe  of  the  appellants,  and  if  it  were  clear  that, 
diere  could  be  no  other  trade  between  the  colonial 
ports  except  in  the  tranfportation  of  European  com- 
modities, an  inference  might  fairly  be  raifed^  that  k 
was  the  intentioii  of  the  Legiflature,  in  palling  this  aft, 
to  authorize  a  trade  in  fuch  commodities*  But  there 
being  a  trade  of  another  kind,  namely,  in  articles  the 
produce  of  the  colonies  themfelves,  this  ftatute  muft 
be  underftood  as  compofing  a  law  for  the  regulation  of 
that  trade,  and  fliall  not  be  conftnied  to  repeal  a 
fermer  ftatute  by  mere  inference,  when  there  is  an«  | 

other  fubfed  to  which  it  will  apply«    The  fame'ob* 
fenation  vriU  be  foffidmt  to  do  sway  any  efibft  which 

might 
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Tb«        might  otherwife  be  foppofed  to  belong  to  another 
ftatute  which  has  been  referred  to,  4G.  3.  c.  is*/* ^9* 


JWjf'3ift,i8ii,  The  aft  45  G.  3.  ^•57.  by  which  free  ports  are  efta- 

4G^3.c.i5.      bliflicd  in  certain  iflands  in  th^  Weft  Indies,  has  Ukc- 

45G3C.57.     wife    been  reforted   to,  and  the  ciaufe  in  ihat  aS, 

^  has  been  pointed  out,  by  which  it  is  enaded,  ^^  that 

^*  it  fhall  be  lawful  to  export  in  any  Britijh  (hip  or 
^^  veflely  owned  and  navigated  according  to  law,  from 
^'  any  of  thefaid  iflands  in  this  ad  enumerated  to  any 
*'  Briti/h  colony  or  plantation  in  America  or  the  Weft 
^^  Indies  J  any  goods  or  commodities  whatever  of  the 
^  manufadure  of  .£f/r(7^f  ;'*  but  the  ifland  of  Saint 
Croix  IS  not  included  in  this  number,  and  the  enuu  e- 
ration  of  fome  ports  muft  neceflarily  be  held  to  operate 
to  the  exclufion  of  the  others,  and  of  Saint  Croix 
among  the  reft.  If  this,  indeed,  had  been  an  ex- 
portation from  Kingston  in  Jamaica  to  Saint  CroiXj  the 
Hanfa&ion  would  have  been  legal,  Kingston  being  one 
of  the  enimierated  ports,  but  the  voyage  from  Saint 
Croix  to  Kingston  is  as  clearly  illegal. 

It  has  been  made  matter  of  obfervation  by  the  coun* 
fel  for  the  claimants,  that  the  Court  below  has  not 
direded  the  diftribution  of  the  penalty  in  conformity 
to  the  provifions  of  the  law :  The  fentence  of  the 
Vice  Admiralty  Court  having  ordered  diftribution  to 
be  made  in  moieties  to  the  feizor  and  the  crown, 
z5Car.».e.7.  ^jigy^ag  by  thg  ftatute  under  which  thefe  proceed- 
ings hiive  been  inftituted  and  carried  on,  it  fliould 
have  been  diftributed  in  three  parts,  one-third  to  the 
king)  another  to  the  governor  of  the  ifland,  and 
another  to  the  informer.  In  the  mode  of  diftribution^ 
however,  the  claimant  can  be  in  no  manner  interefted. 
I  fliall  not  difturb  the  fentence  of  the  Court  below, 
but  fliall  aflirm  the  condemnation  of  the  fliip  itfelf* 
and  of  the  goods  enumerated  in  the  libel. 
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SARAH,  Gill.  j^^  ^^^^  ,g^, 

'TTOS  was  the  cafe  of  a  (hip  under  Englijh  colours,  JJ^J^^J^"" 
which  failed  from  Liverpool  on  the  17th  of  De-  importation  of 
tember  1809,  at  which  port  fhe  was  chartered  for  a  m"jS^croix 
voyage  to  Heligoland^  and  thence  to  St.  Croix,  in  the  S^i"  hS°£ 
WeA  Indies.     The  veffel  arrived  at  Heligoland  on  the  ^^  ^^^  ««- 
a5th  of  the  fame  months  and  there  took  on  board  a  of  orett  Bnuin. 
cargo,  confiding  of  87  firkins  of  butter  and  1 1 2  bags  ^^den^tim . 
of  beans,  with  which  (he  (ailed  to  St.  Croix^  without 
any  clearance  on  board  ;  and,  upon  her  arrival  at  that 
ifland,  wa^  fdzed  on  the  30th  of  March  1810,  by  the 
fearcher  of  the  cuftoms,  who  inftitiited  proceedings 
againft  the  (hip  and  cargo,  under  the  ftatutes  i  c  Car.  %.  x5  Car.  1.  c.  7. 

%      rt  -  4Geo.3.  C.15. 

c.  7.  and  4  G^o.3.  c.  15. 

On  the  19th  of  AprU  the  caufe  came  on  for 
hearing,  when  the  Judge  of  the  Vice  Admiralty  Court 
pronounced  for  the  condemnation  of  the  (hip  and 
cargo. 

From  this  fentence  the  prefent  appeal  was  profe^ 

cuted. 

JUDOMXKT. 

Sir  W.  Scott. — ^This  (hip  and  cargo  are  proceeded 
agsdnft  on  two  grounds :  firft,  for  an  importation  into 
St.  Croix f  contrary  to  the  ftatute  t$  Car.  2.1  and 
fetcondly,  for  not  being  provided  with  the  proper 
cocket  or  clearance  from  an  oiEcer  of  His  Majefty's 
Cuftoms,  as  required  by  ftatute  4  Geo.  3.  ^•15.  The 
proceedings  in  the  Court  below  were  condu&ed  in  a 
manner  not  the  moil  regular,  and  the  cafe  was  very 

8t  flendcrly 
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tim        iienderly  fumifhed  with  evidence ;  but  the  Ifland  of 
5/.  Cr$ix  having  been  but  lately  reduced  into  Britijb 


j^irsii^iSix.^pofl^on^  the  Vice- Admiralty  Court  there  eftabliflied 

is,  of  courfe,  not  very  well  verfcd  in  the  accuracy  of 
legal  proceedings,  as  obferved  in  the  -  courts  of  this 
country,  and,  perhaps^  is  not  in  the  habit  of  requiring 
proofs  with  refpeft  to  ia&s  which  are  otherwife  fo  well 
Imown,  as  the  arrival  of  this  (hip  and  the  exad  place 
\of  feizure  muft  neceflarily  have  been  in  that  colony. 

It  is  faid  that  the  fa£t  of  importation  is  not  fuffi- 
ciently  proved  j  that  the  mafter  might  have  approached 
the  ifland  for  the  purpofe  of  enquiry  only,  and  with  a 
view  of  going  elfewhere,  in  cafe  the  importation  could 
not  be  legally  effeded.  But  I  think  there  is  fuflident 
proof  of  a  fixed  intention  to  import  thefe  goods.  The 
(hip  is  chartered  to  go  from  England  to  Heligoland, 
and  thence  to  St.  Crmx,  with  articles  which,  in  all 
probability,  are  the  produce  of  the  continent  in  the 
neighbourtiood  of  Heligoland  i  and,  if  fo,  there  is  a 
direft  violation  of  the  whole  principle  of  the  colonial 
laws.  The  cafe  fets  out  with  a  breach  of  the  cardinal 
point  of  policy  in  our  colonial  fyftem,  which  is  to  give, 
as  &r  as  poflible,  a  monopoly  of  the  trade  to  the 
mother-country.  The  (hip  was  brought  to  St:  Croix, 
clearly  with  an  intention  of  landing  the  goods,  if  it 
could  be  in  any  manner  effe£led.  The  mafter  goes  to 
the  Cuftom-Houie,  and  reports  hiis  ve&l,  but  is  not 
permitted  to  make  his.  entry.  His  own  confent  to  the 
meafure  was  fiiU,  Quantum  infe  fmt  he  had  done  to 
complete  the  importaition,  and  was  only  ftopped  by 
^  refufal  of  the  Cuftom-Houfe  to  fan£ti<m  the 
:proceeding« 

It  has  been  laid  there  is  no  evidence  to  (hew  that  the 

tcffel  VMS  wjthia  the  Harbour  of  &«  Croix  at  die  time 

of 
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of  feizure,  and  certainly  the  wicnefles  do  nottin  expveis        nit 
ivDids  fpeak  to  that  h&.    But  diey  make  ufe  of  terais 


iif  art  iwhich,  m  my  opmion,  amount  to  the  £une  jm^  sttt^^i^u. 
thmg.  They  defcribe  the  feizure  to  have  been  uritbin 
iu»  iesgaes  if  tbejh$r€^  aad  the  prolMd>ility  is^  that  it 
nm  witfam  the  harbour.  The  matter  had  gone  to  the 
Cuftom-houfe  for  the  purpofe  of  making  an  entry 
i)efare  the  feisure  took  phce,  and  the  prefumption  is, 
that  tbe*vdl&l  arrived  with  the  matter,  unlefs  the  con- 
trary be  (hewn.  This  prefumpoon  i$  not  rebutted  by 
any  thing  ofiered  in  the  waiy  of  defence  or  explanation, 
and  therefore  i  fiiall  hold  that  there  is  fufficient  proof 
of  die  fldp^  arrival  wkhin  the  harbour.  I  cannot 
attend  to  the  foggeftion  which  has  been  made,  diat  the 
matter  migihr  lunre  cone  into  the  harbour  m  a  boat^ 
£»r  the  purpefe  of  making  enqmry  at  the  Guftom- 
houfe.  It  is  a  fi^geftion  proce^tmg  from  the  counfel 
in  the  caufe,  not  fitftained  by  any  proof  whatever  %o 
be  found  in  the  caufe,  itherek  would  have  l^een  found 
if  the  fa£t  had  exifted. 

It  has  been  contended,  that  the  matter  had  a  perfed 
right  to  bring  in  his  fliip,  and  to  enquire  whether  any 
part  of  his  cargo  might  be  admitted  for  importadon, 
fince  the  very  fame  pradice  is  allowed  in  the  ports  of 
this  kingdom*  I  conceive  the  cafe  to  be  very  difiFerent 
in  the  colonies,  where  the  trade  is  condu&ed  upon  a 
dofe  and  rettri&ed  fyftem.  The  fame  liberty  of 
coming  in  for  the  purpofe  of  making  enquiries  cannot 
be  there  permitted. 

Unlefs,  therefore,  it  can  be  fiiewn  that  Heligoland  is 
to  be  confidered  a  port  of  Great  Britain^  the  fliip  and 
goods  are  fubjeA  to  condemnadon  under  the  ttatute 
15  Car.  2.  Is  it  fo  for  foreign  commodides  ?  I  appre- 
hend certainly  not.    It  is  indeed  a  Dep6t  for  goods 

9t  fent 


The 
Sakab. 
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fent  from  this  country,  but  for  what  purpoTe?  For 
introduction  into  the  neighbouring  continent ;  not  for 
j%3xft,  iSiT.  importation  into  the  Wtjl  India  Iflands.    If  the  pointj 

could  be  ftrained  fo  far  as  to  have  it  confidered  a  portl 
of  Great  Britain  for  fome  purpofes,  ftill  it  could  never 
be  fo  held  for  the  purpofe  of  introducing  into  the  colo* 
nies  articles  the  produce  not  of  Great  Britain  but  of 
die  Continent.  The  Ifland  of  Helitphmd  is  pnly  under 
temporary  fubje&ion  to  the  govemmen 
try,  and  forms  no  part  of  the  United 

The  reafon  aifigned  for  the  want  of  a  cocket  cannot 
be  the  true  one.  The  mafter  dates  that  it  was  refufed 
by  the  cuftom-houfe  officer  at  HeligoJand^  notwithftand- 
ing  his  repeated  applications  to  obtain  it.  But  this 
refufal  mufl:  have  been  occafioned  by  the  nature  of  the 
tranfa£tion,  and  by  the  condud:  of  the  party  himfelf. 

I  am  of  opinion  that  the  fhip  and  cargo  are  liable  to 
.  condemnation  on  both  grounds,  and  therefore  I  have 
no  hefitation  in  affirming  the  fentence  of  the  court 
b^Iow. 
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FORTUNA*,  Verissimo.  iifarc*iath. 


COD- 


XHIS  veffel  failed  from  New  Tori,  under  Atnericatt  ^r  ^ 

1  ,  tzarytothe. 

colours,  in  the  month  of  July  1 8 1  o,  bemg  then  m  lawarnatkmt, 
named  the  WilUam  and  Mary^  and  arrived  at  Madeira  telling  to  or  ••- 
in  September.    The  oftenfible  owner  at  this  time  was  ^""fS^'rf 
an  Amefjam  citizen  of  the  name  of  George  Fowler  JJ  h^'tw*' 
Trenbolntj  who  alfo  a£ted  as  mafter.     On  arriving  at  coontry  whofe 
Madeira^  be  landed  a  part  of  his  cargo ;  and  about  a  ^M^pJTto 
week  before  his  departure  from  it,  he  executed  a  biU  ^  a^^I^^ 
of  fide  for  the  (hip  to  a  native  of  Madeira^  a  Portu-  «mp>^ »»  ^ 

•  tnulc  toGonfiict* 

;8^fubje£k,  named  Joao  de  Sauza ;  and  m  confequence  tion.---The  (Uv* 
of  this  fale  obtained  Pcrtugue/e  papers  and  aflumed  a  deemed  ^dik 
Portugue/e  flag.     This  Joao  de  Somca  is  ftated  to  be  a  "^^i^TSV. 
man  notorioufly  of  no  property,  who  is  employed  as  "^'^J?"^  *"**" 
a  clerk  in  the  ftwe  of  an  Englijb  mercantile  houfe  in  nictpai  reguii. 
thatiiland ;  and  in  point  of  fa£k,  no  confideration  was  to^ch  the"** 
given  for  the  veflel.     In  thus  lending  his  name  to  this  JSy^^S  « 
tranfadion^  Joao  de  Sauza  appears  to  have  merely  com-  2|?^  ""J^ 
plied  with  the  wiflies  of  his  employers,  who  were  the 
confignees  of  the  tViUiam  and  Mary.    Th^^miliam 
and  Mary^  having  thus ;  become  colpurably.  the  pro- 
perty of  a  Portuguejey  w^  is^xA^uned  the  Forttam^  and 
another  Partups^^  of  ^e  name  Qf  Veri^imap  was  ap^ 
pointed  imjBtfr^    G^of^e  FauJer  yra^b^, :  the  fypwf 


*  Tbe  fifjie  jbere  infected  i^  copied  verh^  ftota  the  rery 
9cciitate  re]iart  of  it  pablUhed  .bj  the  Diredon  of  the  j^ruM 
loftitutioa  in  their  Fifth  Number.  The  next  cafe  {the'Douna 
Mmimmt^  jt^ahtftfam  tfie  Siaitli Numbsrof  theiJMneiWMi^ 

^L.  u  c  mafter^ 
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The         mafter,  was  now  converted  into  a  fupercargo ;  and 

. '^   the  whole  condu£):  and  entire  controul  of  the  Ihip  and 

March  latfa,  adventure  were  committed  to  him,  without  his  even 
receiving  any  inftrudions  whatever  from  the  alleged 
owner,  Joao  de  Souza.  The  only  part  of  the  cargo 
taken  on  board  at  Madeira  confided  of  fome  articles 
of  provifions  for  the  voyage. 

On  the  6th  of  Odober  this  veflei  failed  from  Ma^ 
deiraj  and,  when  about  feven  or  eight  miles  diftant 
from  the  harbour  of  Funcball^  was  captured  by  His 
Majefty*s  (hip  Melampus^  Captain  Hawker^  and  fent 
to  Plymouth. 

The  evidence  obtained  by  means  of  the  (landing 
interrogatories  afforded  ftrong  fufpicion  that  the  (ale  at 
Madeira  was  ^a  fraudulent  and  collufive  tranfaftion. 
This  fufpicion  was  afterwards  fully  confirmed,  and 
it  clearly  appeared,  from  the  mere  infpeftion  of  the 
veffel,  independently  of  other  corroborating  circum- 
ibmces,  that  the  obje&  of  the  voyage  was  to  procure  a 
cargo  of  (laves  on  the  coaft  of  A^ica. 


» 


JUDOMENT. 

ffir  William  Scott.^Tids  (hip,  bearing  the  Portu- 
guefe  flag,  was  taken  and  brought  in  as  prize,  and 
proceeded  againft  as  fuch  by  the  captor.  Depofitions 
were  taken ;  and  it  was  not  until  a  confiderable  time 
afterwards,  that  a  claim  was  given  by  the  mafter  for 
this  (hip  as  the  property  of  a  Portugue/e  owner.  The 
captor  in  this  cafe,  as  in  other  cafes  of  prize  pro- 
ceedings, gave  no  fpecial  allegation.  The  zSt  of 
bringing  her  in,  and  proceeding  againft  her,  alleges 
her  generally  to  be  a  fubjed  of  prize  rights }  but  the 

captor 


i8ii. 
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captor  is  not  called  upon  to  ftate,  at  the  commence-        the 
ment  of  the  fuit,  the  particular  grounds  on  which  he     ^^*^'^''^' 
contoids  that  fhe  is  fo.    He  has  a  right  to  inftitute  the   Mardi  i%xh, 
inquiry,  and  he  takes  the  chance  of  the  benefit  of  any 
h£t  that  may  be  produced  in  the  refultofthat  inquiry* 

This  is  a  great  advantage  on  the  fide  of  the  captor,  but 
it  is  controuled  by  his  liability  to  cods  and  damages  if 
the  inquiry  produces  nothing ;  and  it  is  fully  balanced 
by  the  advantage  given  to  the  claimant  in  this  fpecies 
of  proceeding,    that  no  evidence  (hall  be  admitted 
againfl  him  but  fuch  as  proceeds  from  .  himfelf,  fi*om 
his  own  documents^  and  from  his  own  witnefles ;  the 
captor  not  being  permitted,  except  in  cafes  marked  by 
peculiar  circumftances,  to  furnifh  any  evidence  what-^ 
ever.     In  the  prefent  cafe  it  is  not,  I  think,  compe* 
tent  for  the  claimant  to  objed  that  the  captor  had  no 
right  to  inftitute  an  inquiry  whether  the  fhip  was  Por^ 
iugue/e  or  American.     The  captor  inftituted  uo  fuch 
inquiry :  he  alleged  her  fimply  to  be  prize,  and  pro- 
ceeded againft  her  geaerally  as  fuch.     If  in  tI)g^co);rie 
of  that  general  inquiry  it  turns  out  that  fhe  jsjDhewn^j9_i 
be  clearly  American^  he  has  a  complete  right  to  avail 
himfelf  of  any  benefit  that  may  legally  refult  from  the 
capture  of  an  American  (hip  found  in  the  circumftances 
that  are  attributed^To  this  (hip  at  the  time  of  her  cap- 
ture.   If  (he  is  liable  to  confifcation  on  <giy  ground 
arifing  from  thofe  circumftances  fo  difcovered,  he  is 
not  to  be  told  that  the  dilcovery  has  been  produced  in 
a  way  ^  of  which  he  has  no  right  to  take  the  advantage. 
An  American  (hip,  quq/TAmericany  is  entitled  upon 
proof  to  immediate  reftitution ;  but  (he  may  forfeit,  as 
other  neutral  (hips  may,  that  title,  by  various  ads  of 
mifconduft — by  violations  of  belligerent  rights  moft 
clearly  and  univerfally.    But  though  the  prize  law 

G  2  looks 
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T&t         Icdks  primarily  to  yiolatidn^  df  belligBi%nt  rights  as 
o»TOMA.     ^-TQ^jj  jj  ^f  confifcation  in  vdlfels  hot  afttikHV  bdonrinir 


iUbn^  tvh^  to  the  eneroy^  it  has  extended  itfelf  a  ^66A  deal  beyond 
'  ''*  ""  conliderations  of  Vhat  defcripdbn  only.  It  has  been  - 
eftabfiflied  by  recent  decifions  of  the  fupreme  court, 
that  the  Court  of  Prize,  though  properly  a  court 
purely  of  the  law  of  nations,  has  a  right  to  notice  the 
municipal  law  of  this  country  in  the  aife  of  a  Britijh 
Veffel  which^  in  the  courfe  of  a  prize  proceeding, 
appears  ta  have  been  trading  in  violatbn  cf-tfaat-4aw, 
and  to  rged  a  claim  for  her  on  jhat_  account*  That 
principle  has  been  incorporated  into  the  prize  law  of 
tlih  country  withb  the  laft  twenty  years,  and  feems 
now  fully  incorporated.  A  late  dedfion,  in  the  cafe 
of  the  Amedie  ^^  feems  to  have  gone  the  length  of 

eftablifhing 


*  Tfais  was  an  appeal  from  the  Vice-Admiralty  Court  oiTortokf 
in  which  the  veffel  and  cargo  had  been  condemned  to  the  captors. 
The  judgment  of  the  fuperior  Court  was  pronounced  by  Sir  W. 
CrMi%  Mafter  of  the  Rolls,  m  the  following  terms,  viz. 

'*  This  fliip  muft  be  c6nlidered  as  being  ernplpyed  at  the  time 

of  capture  in  carrying  flaves  from  the  coail  of  'Africa  to  a  Spamfk 

colony.     We  think  that  this  was  evidently  the  original  plan  and 

purpofe  of  the  voyage,  notwithftanding  the  pretence  fet  up  to  veil 

ihe  true  iiitentibn.    l!lie  claimant,  however,  who  is  an  American^ 

^^  tomplatns  <>f  the  capture,  atid  di^hiands  from  us  the  reftitudon  of 

|in^rty)df  which  he  alleges  that  he  has  been  unjuftly  difpoffeffed. 

In  hll  the  foroier  cafes  of  this  kiftd,  which  have  come  before  this 

Court,  the  Slave  Trade  was  U^ble  to  confiderations  very  difiFerent 

from  thofe  which  belong  to  it  fiow.     Itliad  at  that  time  been  pro^ 

liibited  (as  far  as  refpeifted  carf^iiig  flkves  to  the  colonies  of  foreign 

liations)  by  Ai»mah  l>ut  bfy  h^  6wn  laWs  it  win  ftSl  allowed.    It 

l^peteed  to  us,  tlserefore,  Aiffictdt  to  confider  the  prohibitory  lawof 

Amtrica  in  aiiy  other  light  than  as  one  of  thofe  municipal  regulations 

of  a  foreign  ftate  of  which  this  Court  could  not  take  any  cogpi- 

zanice.  But  by  the  aKfcration  which  hal  *iince  taken  pbce^  the  quef« 

tioo 
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eftablifliiDg  a  principle,  that  any  trade  contrary  to  the        The 
jgener^  4aw  of  nations^  although  not  tending  to  or     ^•*^'^"^ 
^^T^lf^mfi^  ^'tb  ^"y  Ji>fraAiAtr"Af  rhW  belligerent    Ar«n a  itch. 
rghts  of  that  country^  whofe  tribunals  are  called  upon       '^''' 

rSSRdCT  it>  may  fubjed  the  veiTel  employed  in^that 
^de  to  tonfifcation.  TUh'jimedic  was  an  American 
fb^  employed  in  carrymg  on  the  flave  trade ;  a  trade 
which  this  country,  fince  its  own  abandonment  of  it> 
has  deemed  repugnant  to  the  law  of  luttions,  to  juftice 
abd  humanity,  though  without  prefuming  *fo  to  con« 
fider  and  treat  it,  where  it  occurs  in  the  pra£Uce  of 
the  fubjeds  of  a  ftate  which  continues  to  tolerate  and 


tkn  ftjuids  on  different  grounds,  and  is  open  to  the  application  of 
Toy  different  principles.  The  Slave  Trade  has  fmce  been  totally 
abolifhed  by  this  country,  and  our  legiflature  has  pronounced  it  to 
be  contrary  to  the  principles  of  juftice  and  humanity.  Whatever 
we  might  think  as  individuals  before,  we  could  not«  fitting  at 
Jndg9  ia  a  Briij/h  Court  of  Jufticfc,  regard  the  trade  in  that  lighjt 
while  our  own  laws  permitted  it.  But  we  can  now  affert  that  this 
trade  cannot,  abftradedly  fpeaking,  have  a  legitimate  exiftence. 

"  When  I  fay  abftradediy  fpeaking,  I  mean  that  this  country 
las  DO  right  to  controul  any  foreign  legiflature  that  may  think  fit 
to  diflent  finom  this  do6brine,'and  to  permit  to  its  own  fubjeds  the 
profecutioo  of  this  trade  ;  but  we  have  now  a  right  to  affirm  that 
trimd  facie  the  trade  is  illegal,  and  thus  to  throw  on  claimants  the 
tbe  burthen  of  proof  that,  in  refpe6fc  of  them,  by  the  authority 
of  their  own  laws,  it  is  otherwife.  As  the  cafe  now  iUndsy  we 
tiiink  we  are  entitled  to  fay,  that  a  claimant  can  have  no  right*. 
npoD  principles  of  univerfal  law,  to  claim  the  reftitution,  in  a 
Prize  Court,  of  human  beings  carried  as  his  Haves.  He  muff  (hew 
fome  right  that  has  been  violated  by  the  capture,  fome  property 
of  which  he  has  been  difpoffeffed,  and  to  which  he  ought  to  be  re» 
lored*  In  this  cafe  the  laws  of  the  claimant's  country  allow  of 
00  ng^  of  property  fuch  as  he  claims.  There  can,  therefore,  be 
80  right  to  reftitutioiu  The  confequenoe  is,  that  tbe  judgment 
9kttft  be  affinned." 

03  proteft 
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The         proteflk  It  by  its  own  municipal  regulations :  but  it  puts 
upon  the  parties  who  are  found  in  the  occupations  of 


FORTDNA. 
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jwarcA  zztb,  that  trade  the  burthen  of  (hewinp;  that  it  was  fo  tole- 
rated and  protected  ;  and  on  failure  of  producing  fuch 
proofs  proceeds  to  condemnation,  sfe  it  did  in  the  cafe 
of  that  vefTel.  How  far  that  judgment  has  been  uni- 
verfally  concurred  in  and  approved,  k  not  for  me  to 
inquire.  If  there  be  thofe  who  di&pprove  it,  I  am 
certainly  not  at  liberty  to  include  myfelf  in  that  num« 
ber,  becaufe  the  decifions  of  that  Court  bind  autho- 
ritatively the  judicial  confcience  of  this ;  its  decifions 
mud  be  conformed  to,  and  its  principles  practically 
adopted.  The  principle  laid  down  in  that  cafe  appears 
CO  be,  that  the  flave  trade  carried  on  by  a  veflel  be- 
longing to  a  fubjed  of  the  United  States  is  a  trade 
which,  being  unprotected  by  the  domeftic  regulations 
of  their  legiflature  and  government,  fubjeds  the  veflel 
engaged  in  it  to  a  fentence  of  condemnation.  If  the 
fliip  fhould  therefore  turn  out  to  be  an  American 
a£hially  fo  employed ;  and  it  matters  not,  in  my  opi- 
nion, in  what  ftage  of  the  employment,  whether  in 
the  inception,  or  the  profecution,  or  the  confumma- 
tion  of  it ;  the  cafe  of  the  jfmedie  will  bind  the  con- 
fcience of  this  Court  to  the  eflfeft  of  compelling  it  to 
pronounce  a  fentence  of  confifcation. 

The  firft  and  great  queftion  of  fed  is,  whether  this 
ihip  is  American  or  not ;  and  it  is  objedied,  as  exclu- 
five  of  any  poffible  imputation  of  that  character,  that 
fhe  is  failing  with  a  Poriuguefe  flag  and  pafs,  which 
imprefs  upon  her  a  Portuguefe  charader  conclufively ; 
and  many  paflages  have  been  cited  out  of  the  reports 
of  the  cafes  adjudged  in  this  Court,  in  which  fuch  a 
doctrine  feems  to  be  held  but  in  terms.  But  the  mean- 
ing  of  thofe  pofitions,  which  appear  to  contain  it,  is 

extremely 
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extremely  mifunderftood  in  this  application  of  them :  The 
all  that  the  Court  has  thrown  out  refpeOing  the  cflFea  ^''^'^''^' 
of  the  flag  and  pafs  is  this,  that  thej[>arty  who  takes  AUreh  ivh^ 
the  benefit  of  them  is  himfelf  bound  by  them :  he  is  '^'^ 
not  at  liberty,  when  they  happen  to  turn  to  his  difad* 
vantage,  to  turn  round  and  deny  the  charader  which, 
he  has  worn  for  his  own  benefit,  and  upon  the  credit 
of  his  own  oaths  or  folemn  declarations ; — but  they 
do  not  bind  other  parties  as  againft  him ;  other  parties 
are  at  liberty  to  Ihew  that  thefe  are  fpurious  credentials, 
afiumed  for  the  purpofe  of  difguifmg  the  real  charades 
Qftheveflel;  and  it  is  no  inconfidcr  Die  part  of  the 
ordinary  occupation  of  this  Court  to  pull  off  this  maik> 
and  exhibit  the  veflel  fo  difguifed  in  her  true  charader 
of  an  enemy's  veffeU  Now,  looking  at  the  depofition 
and  documents,  I  think  that  no  doubt  can  be  enter* 
tained  that  (he  is  an  jimirican  veffel,  at  preiient  owned 
hj  jJmericaniy  and  only  colourably  transferred  to  s 
Portugue/e  for  purpofes  of  deceptiod.  It  is  admitted 
throughout  all  the  evidence,  that  (he  had  been  very 
recently,  and  upon  her  arrival  at  Madeira^  xhcjime-^ 
rkan  (hip  fViUiam  and  Mary^  owned  by  one  or  more 
Americans  at  New  Tork,  from  which  place  ihe  had 
iailed  under  American  colours.  Two  or  three  papers, 
found  in  a  ftate  of  concealment,  give  an  inconfiftent 
account  of  the  ownerfliip  of   the  veffel  whilfl:  ihe 

remained  in  America :  for  one  of  them,  which  bears 

- —  ^ 

date  31ft  Jtdy^  defcribes  her  as  the  joint  property  of 
Trenbolm  (the  mafter),  and  Jobn^  Ker^  and  Da^id 
Shaw,  in  equal  parts :  another  document,  that  bears 
dafe  a  month  before,  viz.  ift  July,  purports  to  be  a 
conveyance  of  lier,  by  twA  perfons  of  the  tiame  of 
Kery  to  Trenbobn^  as  fole  proprietor.  Whatever  thft 
iaterefts  of  the  parties  might  be  (whether  iole  or  joint)^ 

o  4  they 
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Th«         they  were  clearly  American  interefts  at  the  time  of  the 
,  ^^*^''*'     ftip's  fidling  from  America.    The  fonner  of  the  two 


M^rth  iMh,    papers,  juft  referred  to^  defcribes  the  voyage  to  be  Co 
'*"•       jhe  Wa^  o£jktfl[4f/ra,  and  from  thence  to  the  Havam 
nab  J  and  from  thence  to  any  place  which  might  be- 
come a  market:  To  that  the  cargo  was  not  intended  to 
be  landed  at  Madeira^  as  in  fad  it  was  not.     It  autho- 
rifes  him  likewife  to  difpofe  of  the  flup>  either  at  Ma- 
deira  »r  elfewhere.     With  a  caigo  well  aiTorted  for 
the  African  market,  (he  goes  to  Madeira^  where,  after 
.  delirery  of  a  fmall  part    if  that  fad  can  be  eftabiifhed 
by  the  unconfirmed  teftxmony  of  Trenbolm),  and  after 
receiving  on  board  articles  of  provifion,  ihe  is  trans- 
ferred, not  only  berfelf  but  her  cargo,  to  a  Portuguefe 
of  the  name  of  Soma.    1$  this  a  real  transfer  or  not  i 
Without  all  quefUon,  a  transfer  merely  in  form,  and 
hardly  evea  that*     For  how  does  the  mailer  and  former 
owner  defcribe  the  traniadion  to  have  pafled  ?     On 
the  30th  interrogatory,  he  fays,  *^  that  the  (hip  bad 
^  been  transferred  to  him  at  New  Tork  for  the  fum  of 
*^  fix  thouiand  dollars,  and  that  (he  was  transferred 
^  by  him,  this  deponent,  to  De  Souza^  at  the  lile  oi 
^  Madeira^  for  the  fum  of  eight  thoufand  dollars, 
•  which,  taben  faid^  will  be  a  true  and  fail-  equiva- 
lent ;  that  ih^fame  was  nd  paid^  nor  any  otUgatien 
given  Mm  fir  the  fame  ;  that  the  faid  fale  and  trans* 
fer  was  made  for  the  advantages  (he  would  receive 
^'  by  being  put  under  the  Portttgiafk  flag,  and  was  for 
^  fie  purpofe  tftewriiig  fUe  real  property. '^     Here  is  a 
dfred  avowal  that  dderibes  the  tranfadion  ia  its  true 
Aatvnre,  as  no  real  fale  at  all,  as  having  no  one  featum 
t)f  a  real  &le — ^no  money  paid,  nor  any  fecurity  given 
fer  future  payment :  and  this  man,  who  had  befofe 
dtf^ned'tD  aiifwtt  fame  piochiiig  iaiciTogatoMs  pot 

to 
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to  him  upon  the  £une  fobjeft,  is  now  compelkd  to        The 
admit,  what  was  unneceflary  for  him  to  admit,  after      *^^^^^^' 


what  he  has  abready  faid,  that  it  was  merely  fw  the  pur-  Mwdi  nth, 
f^e  cf  coffering  the  real  property.  What  gromid  then  '*^'' 
for  defcribing  this  as  now  having  become  a  Pertuguefe  -^ 
yeflel?  This  is  clear,  that  a  grofs  fraud  had  been 
praftifed  upon  the  Po'rtuguefe  government;  for,  m 
order  to  d>tain  the  documents  under  which  ihe  is 
adopted  into  Portuguefe  navigaiion,  it  is  eflential  to  be 
ihewn  that  the  confideration-money  flionld  have  been 
aSually  paid.  Accordingly,  in  the  document  for 
nataralization  of  the  veflel,  it  is  ftated,  <*  that  the 
'<  vender  ceded  to  the  vendee  his  pofleffion  and  pro- 
^  perty  in  the  laid  fchooner,  and  acktuwkdged  the 
^  receipt  oftbefum  rf  eight  thou/and  dollars^  delivering 
^  to  him,  as  and  for  a  receipt  for  the  faid  confident 
"  tion-money,  the  inftrument  fubjoined:'*  and  that 
inftrument  ezprefles  thus;  ^^  It  appearing,  by  the 
'^  report  of  the  Judge  of  the  Cuftoms,  that  the  fchooner 
"  meafured  two  hundred  and  twenty  tons,  and  was 
'^  purchaied  for  eight  thoufand  dollars,  neAicb  pur» 
^^  cbafe^numey  has  been  paid;  it  is  hereby  adjudged, 
*^  ^d  the  fchooner  is  qualified,  under  the  name  of  the 
**  Fortuna^  &c«  &c/^  So  the  fubfequent  inftrument 
recites,  '*  that  the  amfideraticn  money  bad  been  paid;*^ 
v^Mreas  no  fuch  money  had  either  been  paid  oY  in  asiy 
mtoner  fecured,  though  he  muft  have  certified  it  upon 
oath,  or  by  fome  foiemn  declaration.  Whatever, 
therefiMre,  was  obtained  from  the  Portt^uefe  govern- 
ment, was  fraudulently  obtained,  smE  under  iaik 
pretenoes  of  a  transfer,  which  had  never  taken  pbce, 
and  which  could  not,  with  the  aid  of  Portngu^  docu- 
meotsfo  obtained,  entitle  this  ve&l  to  any  vocognidon 

of 
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The         of  a  Portuguefe  charader.    She  continues  fUll  an  Am^ 
ncan  vefleK 


Mn^rch  i2tb.  The  fecond  queftion  then  is,  was  this  American  veS* 
fel  employed  in  that  traffic  which  fubjeded  the  AtnaUe 
to  a  fentence  of  confifcation  ?  I  think  that  a  variety 
of  important  circumftances  lead  irrefiftibly  to  that  con* 
dufion.  Trenbolm^  the  prefent  fupercargo  (for  he 
continues  on  board  this  veflel  in  this  charader, ,  after 
the  pretended  fale  of  her  in  his  chara&er  of  mailer  and 
owner),  pretends,  in  an  affidavit,  that  he  was  not  to 
carry  on  die  ilave  trade,  but  meant  to  difpofe  of  the 
cargo  at  the  Cape  de  Verde  Iflands,  or  the  Brazils. 
But  (his  man*8  conduft  is  too  deeply  involved  in  the 
entire  fraud  of  thefe  tranfa&ions  to  claim  any  credit 
for  his  reprefentations.  The  conftrudion  and  furni- 
ture of  the  ihip  had  all  the  accommodations  neceflary 
for  the  condud  of  that  trade,  and  of  that  trade  only* 
She  had  platforms  ready  conftruded ;  ihe  had  timbers 
fit  for  the  conftrudion  of  more ;  (he  had  iron  (hackles 
and  bolts,  and  running  chains  and  collars— all  adapted 
for  the  purpofes  of  conveying  flaves— ^and  the  quantity 
and  fpecies  of  provifion  and  medicine  which  fuch  pur- 
pofes require.  It  has  been  fuggelled  in  argument,  that 
the  ihip  had  probably  been  employed  before  as  a  ilave 
fhip,  and  that  the  fixed  accommodations  had  been 
fttffered  to  remain,  though  her  employment  was  altered. 
But  is  this  probable,  that  they  would  have  been  fuf- 
fered  to  remain  in  a  veflel  deiUned  for  other  occupa- 
tions  ?  In  other  trades  they  would  have  been  obilruc- 
tions  and  nuifances,  and  the  firil  thing  done  before  ihe 
left  America^  would  have  been  to  remove  them.  The 
continuance  of  fuch  accommodations  proves  the  in- 
tended continuance  in  that  ttade,  for  they  are  not 

acconuno- 
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accommodations  in  any  othen  In  the  concealed  papers 
it  is  difclofed  that  (he  was  to  go  to  the  Hhvannah^  the 
great  mart  for  the  im{)ortation  of  negroes.  When  I 
fee  thefe  platforms  con(lru£ted,  and  an  apparatus  for 
the  conftrudion  of  more ;  thefe  irons  coUeded  toge* 
tber;  the  nature  of  the  provifions  on  board;  the 
fraudulent  fale,  and  the  fraudulent  acquifition  of  the 
Portuguefe  char^der  under  it ;  the  falfe  pretences  and 
unjult  refiftance  to  iair  inquiry  that  has  travelled  with 
this  cafe  throughout ;  the  particulars  of  which  I  do  not 
detail,  after  the  ample  ftatements  of  both  /vhich  have 
been  given  by  the  advocates  for  the  captors ;  I  can 
have  no  rational  doubt  of  her  real  chara&er ;— and, 
under  the  authority  of  the  cafe  of  the  Amedie^  I  con* 
demn  her  and  her  cargo. 


9» 


The 

FORTUMJI. 


Mto 


March  xith, 
xSxi. 


DONNA  MARIANNA* 

nPHIS  cafe  was  heard  upon  an  appeal  from  the  Vice- 
Admiralty  Court  at  Sierra  L^ne ;  in  which  court 
the  fliip  had  been  condemned,  together  with  her  cargo* 
It  appeared  that  the  flup  was  originally  an  American 
veflel,  and  had  been  purchafed  at  Liverpool  by  Moct 
dowall  and  Co.  of  that  place,  who,  in  Augufi  1 809, 
fent  her,  under  the  conmiand  of  a  perfon  of  the  name 
of  Vauralfty  to  Madeira^  with  a  cargo  of  culm,  and 
from  thence  the  ihip  proceeded  to  Pemambuco.  At 
PenusnAuco  the  (hip  was  faid  to  have  been  fold  to  De 
Silva,  a  Pariugue/e  merchant,  by  whom  (he  was  claimed 
as  Partuguefe  property.  From  Pemambuco  the  fliip 
failed  under  Portujpufe  colours  to  Babia,  with  fome 

wine 


June  5d, 
xSu. 

Where  a  claim  if 
^iven  for  a  (hip 
engaged  in  the 
flave  trade  on  the 
ground  that  the 
property  belongs 
to  the  fubjedb  of 
a  country  which 
ftill  permits  that 
trade,  the  Court 
lias  a  right  to  en- 
quire into  the 
title  of  the  ihip^ 
and  the  onu$ 
probandiHu 
upon  the  parties 
fetting  up  the 
clairo. 
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The         ^^e  on  board  (but  whether  the  fame  vine  that  ftie 

Ma»ia»na.    ^*^  brought  from  Madeira  did  not  clearly  appear) ; 

•*«-._*   and  having  there  taken  on  board  a  variety  of  goods 

*?82af''*     aflbrted  for  the  flave  trade,  ihe  proceeded  to   Cape 

Coofiy  where   fhe  was  proceeding  to  engage  in  the 

flave  trade^  and  was  feized  at  anchor.     Vaurafft^  the 

mafter,  to  whom  the  command  of  the  vefiel  had  been 

originally  entrufted  at  Liverp^ol^  (till  continiied  <m 

board,  but,  as  aflerted,  only  in  the  capacity  of  a  p^. 

fenger,  for  the  purpofe  of  deliwring  the  wine  at  Caepc 

C$qft. 

The  Court  condemned  the  ihip,  as  being  a  Brityb 

veflei  engaged  in  the  flav^  trade;  and  referved  the 

queltion  fefpeding  the  cargo ;  to  the  condemnation  of 

A60.3*c.5a.     which  it  wax  objeded   that  the  ads  of  parliament 

\i'q.  3.  c.  5.     applied  only  to  goods  laden  in  a  port  of  Great  Britain, 

'  ^  or  the  Briiijh  dominions,   and  had  no  reference  to 

goods  laden  elfewhere,  though  they  might  be  Britijh 
owned. 

Judgment  as  to  the  flap. 

Sir  ffittiam  Stott ^-^Tbt  firit  queftion  is,  whether 

this  Court  is  at  liberty  to  inquire  into  the  title  of 

this  fl»p,  which  was  at    the  time  of  cs^yture  navi* 

^  gaung  undor  the  Fortugue/i  flag,  and  has  been  claimed 

as  Pertugue/e  property.    It  is  obvious  to  fcomrk,  that 

if  no  fuch  authority  vefts  in  this  Court,  there  jnuft  be 

an  end  of  the  operaiioa  of  the  aft  of  parliament    ft 

cannot  be  onfidered  as  &ny  h^rdftip  upon  the  futjefts 

<tf  thofe  countries  which  flill  carry  on  die  torn  ttwh, 

that  it  fliould  poflUs  fudi  apower.    It  can  tie  no  uft* 

conflkutional  bieach  of  the  law  of  nations  190  raquire, 

Aatwiierea  daim  is  ofeed  op  ifae  giound  that  the 

property 
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property  belongs  to  the  fubjeds  of  a  couiiti7  which      ^J^l^ 
ftill  permits  this  trade,  the  burthen  of  giving  proof  of   makiai^ma. 
the  property  fhould  lie  upon  thofe  who  fct  it  up  ;  and  . 

peculiarly  fo  in  the  cafe  of  a  Portuguefe  claimant,  whofe       <8xa. 
government,  though  it  has  not  adually  aboliflied,  has 
diiavbwed  the  trade  \  when  it  is  fo  univerfally  known 
that  the  flave  trade  has  been  aboliflied  by  Great  BrHmn^ 
and  when  it  is  not  improbable  that  attempts  may  yet 
be  made  to  carry  it  on  under  difguife.    it  would  be  a 
iDonftrous  thing,  where  a  (hip,  admitted  to  have  been 
at  one  time  Britijh  property,  is  found  engaging  in  this 
traffic,  to  fay,  that,  however  imperfeft  the  documen- 
tary evidence  of  the  aflerted  transfer*  may  be,  and 
iiowever  ftartling  the  other  drcumftances  of  the  cale, 
no  inquiry  (hall  be  made  into  the  real  ownership. 
Here  are  on  board  this  veffel  only  papers  of  mere  form, 
and  which  are  in  contradi£Hon  with  each  other,  leaving 
tile  whole  tranfadion  of  the  transfer  in  great  doubt  and 
obfcurity ;   and  if  the  Court  were  to  be  prohibited 
under  fach  drcumftances  from  mquiry  into  the  reaKty 
of  die  Piirfuffiefe  title,  (Xie  fees  how  eafily  the  provi- 
fnsbs  of  the  legiflature  would  be  defeated.    It  would 
go  to  repeal  the  aft  of  paitiafnittt  and  the  principles  on 
ivhidi  >it  is  founded.    That  fo  pofim  of  hSi  thl<;  is 
wdly  a  ifinjlr^^wned  veffsl  I  ha:ve  little  doubt,  as  I 
dmk  there  affe^l^peaittiMsmdagh  to  Amt  that  the 
aft»Ml<lHMsfer  to  Be^  SiMtei  'Was-only  <!olourable.  The 
flap  <mMk  40  £itj^/M^,  and  4s  ifiere  purchafed  by 
hh^imoHnki^Qi^M  ii9(>iPpodl^  iMfn  whence  fbe  is 
d^pitcbtM«iter<>ttVwai!^«if^yag^  Mth  fetters  on  board ; 
«M(l^Jis  4t4ip^ear6  «^4ixe,  -mtn  pat  m  board  at 
yv$9p6oi%  take  >dosUe  ^ftMcfatou  tsefe  ^utmlrted  ^ 
^Meteen  takta^  board  tiicre;  said  flMi^ls4lifpttch«tf 

going 
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The  goine  to  condu^l  a  tranfadUcHi  of  this  nature*  and  for 

Donna 

Marianna.  which  purpofe  he  accompanies  the  fhip  to  Africa.    I 


\ 


— ^ — : —  obfcrve  he  knows  nothing  of  any  money  bebg  paid 
iSxi.  '  under  this  aflerted  transfer.  I  can  have  no  doubt  that 
this  Coun  is  bound  judicially  to  confider  this  as  a 
Britijh  veflel,  and  that  this  Portuguefe  difguife  has  been 
affumed  for  the  mere  purpofe  of  protecting  the  pro- 
perty of  Britijh  merchants  in  a  traffic  which  it  was  not 
lawful  for  them  to  engage  in.  I  ihall  affirm  the  fen- 
tence  as  to  the  fhip,  with  cofts.    ' 

Jufu  6th,  JnDCMXNT  as  to  the  cargo.    , 

In  this  cafe,  the  Court  has  already  difpofed  of  the 
queftion  as  to  the  ihip,  which  had  been  fitted  out  at 
Liverpool  ^ith  ftanchions  and  other  accommodations 
neceflary  for  veflels  employed  in  the  flave  trade.  In 
the  firft  inflance,  the  fhip  proceeded  to  Madeira ;  and 
it  was  not  till  her  arrival  at  Pemambueo  that  the  Portu^ 
gutfe  flag  was  aflumed :  from  Pemambuco  ihe  failed  to 
Bahia^  and  from  thence  to  the  African  coaft,  the  fame 
mafter  continuing  on  board,  though  oftenfibly  in  a 
different  capacity.  The  Court  can  have  no  doubt  that 
the  fraud  of  the  Britijh  owners,  in  this  cafe,  involves 
alfo  the  aflerted  Portuguefe  owners ;  it  is  impoifible  to 
fever  the  fraud  of  the  one  party  from  the  fraud  of  the 
other.  The  fraudulent  intention  of  the  party  here  was 
to  be  carried  into  effed  by  the  fraudulent  co-operation 
of  this  De  Siiva^  who  was  to  become  the  inftrument  of 
a  fimulated  transfer.  I  do  not  mean  to  lay  it  down 
that  if  goods  were  put  on  board  an  apparently  Porfu* 
guefe  Ihip,  though  in  reality  a  Britijh  fhip,  an  innocent 
owner  would  be  affeded,  bond  fide  believmg  that  he 
was  embarking  his  property  on  board  a  Portuguefe 
veflel ;  but  here  the  colourable  owner  of  the  ihip  is  the 

fS  afferted 
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';skflerted  owner  of  the  cargo.    I  confider  the  whole        The 
intereft  of  the  adventure  to  refide  m  the  Briiijb  mer-    mauInna. 


chants,  and  that  De  Silva  is  merely  lending  his  name  

and  agency  to  further  a  deception  pradifed  on  Britijh       "g*». 
laws.    Therefore  I  fee  no  reafon  why  the  cargo  ihould 
not  follow  the  fate  of  the  (hip,  with  which  it  is  involved 
in  one  common  fraud. 


DIANA»  Bi&THX'^  otherwife  Barclay.  jiiay%tft. 

'T^HIS  veflely  under  SweSjb  colours,  took  on  board  The  Coum  of 
*    at  Guftavia,  in  the  ifland  of  St.  Bartholomew's,  a  l^peX^h?^^ 
cargo  of  rum,  fugar,  tobacco,  iron,  dry  goods,  and  ^^^f^"^"^' 
powder,  which  fhe  carried  to  Cape  Mount y  on  the  coail  ^^  ^^^^  trade, 
oi  Africa  J  where  the  fame  were  exchanged  for  lao  tion  of  the  bw^ 
ilaves ;  and  the  veffel  having  received  a  number  of  ^i^.*^" 
thefe  flaves  on  board  at  Cape  Mounts  was,  on  the  nth 
of  September  i8io»  feized  by  His  Majefly's  fhip  Croco^ 
dilej  Edward  Henry  Columbine  £fq.  commander,  and 
carried  to  Sierra  Leone^  where  proceedings  were  infti- 
tuted  againft  the  veffel  and  cargo  as  a  forfeiture. 

An  information  was  filed  on  the  part  of  the  capton, 
and  a  claim  was  given  by  the  mailer  for  the  fhip  and 
cargo  as  the  property  of  Jean  Turremte,  of  the  Ifland 
of  S/.  Bartbolomewy  a  fubjed  of  his  Majefly  the  King 
oi  Sweden. 

On  the  13th  of  OSlober  the  caufe  came  on  for 
hearing  in  the  Vice* Admiralty  Court  at.  Sierra  Leone^ 

when 
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The         Mrheii  the  judge  was  pleafed  to  condcnm  the  flup  atad 
"^'''^'       cargo  of  flaves  as  frizt* 


May  srft, 
1813. 


From  this  fentenoe  the  prefent  appeal  was  prolb- 
cuted. 

Judgment. 
Sir  W.  Scott. — ^This  fhip  was  fdzed  off  the  coaft  of 
Africa^  and  carried  to  the  Briti/h  fettlement  of  Sierra 
LeofUy  where  flie  was  proceeded  againft  and  condemned 
in  the  Vice- Admiralty  Court  there  eftablifhed.     She 
was  laden,  at  the  time  of  capture,  with- a  cargo  of 
flaves,  which  had  been  procured  at  Cape  Mount j  and 
with  which  ihe  is  afferted  to  have  been  proceeding  to 
St.  Bartholomew ,  there  to  import  them  on  Swedijh 
account.    I  fee  no  reafon  to  fuppde  that  there. weier 
any  othtr  than  Swedijh  interefts  involved  in  this  tranf* 
adion,  or  diat  there  was  any  intention  of  landing  the 
flaves  at  a  BriH/b  or  Portuguefe  fettlement,  or  indeed  at 
any  other  place  than  St.  Bartholomew,  die  alleged  port 
of  deftination.     The  requiihe  number  of  flaves  in  that 
colony  may  not  be  large,  but  J'  pr^fume  that  labour 
upon  that  ifland,  as  upon  others,  is  performed  by 
flaves.     It  is  impoffible  for  the  Co^rt,  upon  mere  fur- 
mife  and  conjecture,  to  fay    that  the  (hip  was  not 
i;omg  to  that  ifland,  or  that  flie  was  going  there  for 
the  putpofe  of  colour  only,  «and  widi  an  nkerior  def- 
tination' to  a  Brkijb  cobny*     Tke  Ourl  smaSt  jook  lo 
thefeerminatbnoftfae'voyi^  as  dcfcribedin  the  eivi- 
dcnaee thatis  Idfare  it ;  Tsnlti^n  ih^t  etideacc  nothing 
arifes  to  warrant  a  fufpidon  that  the  fliip  «as  ^ng 
elfewhere  than  to  the  Swedijh  ifland  of  &.  Bartbohh 
ffiiWj  and  on  Swedi/h  accomu.    This  is  tbeiair  i^ult 
of  tiievovidence  prefented  to  ^  Court,  jiiid  vrkk  ^ 

t5  lam 
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Iim  boQod  to  reft  ikdafied*    if  %  traiSc  ill  fUvet      j^j^ 


lequires  to  be  mote  narrovty  watched,  gnd  to  be 

guaidad  againft  by  fecurities  of  mother  kttid>  U  is  not    ^^^l^ 

for  a  court  of  juflioe  to  i&veftt  thafe  fecuritiea^    It  eiuft 

be  done  by  fome  legiflative  9&^  if  wy  frich  $aa  bfr 

de? ifed,  wbich  may  aot  be  iBC0iiipat3>le  yitb  tht^  rights 

of  independeatilategy  or  the  genend  principles  of  kg^ 

juftice. 

Tlie  caufe  in  the  Court  below  was  ooududfKl  m  ft  ' 
maimer  of  which  it  is  not  eafy  to  give  a  very  priedfis 
and  definite  defcnption.  The  procefe  which  has  been 
remitted  bears  a  double  i^pect,  being  in  its  nature  half 
civile  half  prize;  commencing  with  a^^i /am jn^foririar 
tion^  and  ending  with  a  prize  fentence^  j^tcr  an  app& 
q&m  of  prize  interrogatories*  I  do  not  hefitate  to 
fay,that  It  is  as  mooDgrel  a  proceecfingas  ever  pr3eoted 
ytelt  to  the  no&crgfthis  oTT^Miy  OdierCourtrrrhe 
coadmnati^  alio  took  place  on  a  principle  which  this 
Court  cannot  in  any  manner  recognize,  inafmuch  as 
the  fenience  affirms,  '^  that  the  flave  trade,  from  mo« 
"  tives  of  humanity,  hath  been  abolifhed  hj  moft 
*'  civilized  nations,  and  is  fM  ai.tbeprefeniiime.kgalfy 
*^  authorized  by  any!*  This  appears  to  me  to  be  an 
aiTertton  by  no  means  fuftainable.  This  Court  is  dif- 
poled  to  go  as  &r  in  difcountenancmg  this  odious 
tralEc  as  the  law  of  nations  and  the  principles  recog- 
nized by  EngUjh  tribunals  will  warrant  it  in  doing,  but 
beyond  thefe  principles  it  does  not  feel  itfelf  at  liberty 
to  travel :  It  cannot  proceed  on  a  fweeping  anathema 
of  this  Kind  againft  property  belonging  to  the  fubje^s 
of  fore^n  independent  ftates.  The  pofition  laid  down 
m  the  fentence  of  the  Court  below,  that  the  flave  trader 
is  not  authorized  by  any  civilized  ftate,  is  unfortu* 
nately  by  no  means  corred,  the  contrary  tjeing  noto*^ 

VOL.  I.  •h  riouily 
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Th«        rioufly  the  fady  that  it  is  tolemted  by  fome  of  them. 
^'^''^'       This  trade  was  at  one  time,  wc  know,  univerfaily 


Mog  lift,  allowed  by  the  different  nations  of  Europe^  and  carried 
^  ^^'  on  by  them  to  a  greater  or  lefs  extent,  according  to 
their  refpefbive  necelfities.  Sweden,  having  but  fmall 
colonial  poffeflions,  did  not  engage  very  deqply  in  the 
traffic,  but  (be  entered  into  it  fo  hr  as  her  convenience 
required  for  the  fupply  of  her  own  colonies.  The 
trade,  which  was  generally  allowed,  has  been  fince 
aboliflied  by  fome  particular  countries ;  but  I  am  yet 
to  learn  that  Sweden*  has  prohibited  its  fubjects  from 
engaging  in  the  traffic,  or  that  ihe  has  abftained  from 
it  either  in  a£t  or  declaration.  Our  own  Country,  it 
is  true,  has  taken  a  more  corred  view  of  the  fubjed, 
and  has  decreed  the  abolition  of  the  flave  trade,  as  far 
as  Britifh  fubjeds  are  concerned ;  but  it  claims  no 
right  of  enforcing  its  prohibition  againft  the  fubjeds  of 
thofe  ftates  which  have  not  adopted  the  fame  opinion 
with  refped  to  the  injuftice  and  immorality  of  the 
trade. 

The  principle  which  has  been  extraded  by  the  judge 
of  the  court  below,  from  the  cafe  of  the  Amedie,  is 


♦  The  treaty  of  concert  and  fubiidy  between  His  Majefty  and 
the  king  of  Sweden^  which  was  (igned  at  Sioctholm  on  the  3d  of 
March  i8i3>  has  been  made  public  iince  the  date  of  this  judge- 
ment. By  an  article  of  this  treaty  the  king  of  Sweden  engages 
to  forbid  and  prohibit,  at  the  period  of  the  ceflion  of  Guadaloupef 
the  introduAion  of  flaves  from  Africa  into  the  faid  ifland  and  the 
'*  other  poffeflions  in  the  Weji  Indies  of  his  Swedi/b  Majefty,  and 
*'  not  to  permit  Swedijb  fubjeds  to  engage  in  the  flave  trade  ;  an 
"  engagement  which  (it  is  faid)  hts  SweAfh  Majefty  is  the  more 
**  willing  to  contrad  at  this  traffic  has  never  been  authorifed  by 
<'  himi'*  though  it  had  never  been  prohibited,  and  therefore  had 
been  tolerated  in  pradtice  upon  the  principles  then  generally 
receiyed. 

tlie 
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the  reverfe  of  the  real  principle  there  laid  down  by  the        The 
fuperior  Conrt,  which  was,  that,  where  the  municipal 


lavs  of  the  country  to  which  the  parties  belong  have  Mat/  sift, 
prohibited  the  trade,  the  tribunals  of  this  country  will  '  '^ 
hold  it  to  be  illegal  upon  the  general  principles  of  juf- 
dce  and  humanity,  and  rdak  reftitution  of  the  pro- 
perty ;  but,  on  die  other  hand,  though  they  confider 
the  trade  to  be  generally  contrary  to  the  principles  of 
jvftice  and  humanity,  where  not  tolerated  by  the  laws 
of  the  country,  they  wiH  refped  the  property  of  per* 
Urns  engaged  in  it  under '  the  fan£Uon  of  the  laws  of 
tbdr  own  country.  The  lords  of  appeal  did  hot  mean 
to  let  themfelves  up  as  legiflators  for  the  whole  world, 
or  prefume  in  any  manneTto  interfere  with  the  com- 
mercial regulations  of  other  dates,  or  to  lay  down 
geaersd  principles  that  were  to  overthrow  their  legifla^ 
ate  provifions  with  refped:  to  the  conduft  of  their  own 
ibtge&s.  It  is  highly  fit  that  the  judge  of  the  court 
below  fiiould  be  correded  in  the  view  which  he  haa 
taken  of  this  matter,  fince  the  do£trine  laid  down  by 
him  in  this  fent^nce  is  inconfiftent  with  the  peace  of 
this  country  and  the  rights  of  other  ftates. 

The  proceedings  in  this  court,  as  of  appeal,  have 
been  commenced  and  carried  on  by  both  parties  in  the 
manner  in  which  Injlance  caufes  are^ulualiy  conduftgd> 
A  libel  has  been  brought  on  the  one  fide,  to  which  a 
negative  iflue  has  been  given  on.  the  other*  Objediions, 
however,  have  been  taken  to  the  jurifdi£kion  upon  two 
grounds.  In  the  firft  place  it  has  been  iaid,  that  the 
fentence  of  the  court  below,  condemning  the  property 
to  the  Crown,  was  a  frvze  feniencey  and  confequently 
diat  the  appeal  ought  to  have  been  made  to  the  Privy 
Council,  and  not  to  the  Inftance  Court  of  Admiralty^ 
which  16  a  mere  mtmicipal  tribunal*    ft  6aii  IflteWife 

H  a  been 
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The         been  faid^  that,  fuppofing  this  Court  to  be  poflefled  of 
an  appellate  jurifdi&ion,  ftill  it  has  no  jurifdidionover 


Mmv  %\9f,^      the  queftion  itfelf,  which  depends  altogether  upon  the 

'^        jus  gentium. J^  But  I  think  the  proceedings  of  the  parties 

have  fiifficiently  founded  the  jurifdidion  in  the  caufe ; 

Tttid  I  am  byno  m^u:is  clesu:  that  a^couR  of  civil  jurif- 

,  di£tion  might  not  otherwife  have  adjudicated  on  a 

^    1  queftion  of  this  kind,  and  have  excluded  a  claim 

aflerted  to  be  founded^onrprinciples  contrary  to  general 

juftice.    The  general  injuftice  of  a  claim  may  be  the 

fubjed  of  cognissance  in  a  municipal  court :  \A  cl^dm 

founded  on  piracy,  or  any  other  ad  which  m^ttir 

•  '  "  \  '^/  general  ettimation  of  mankind  is  held  to  be  ilfegal  and 

\  'J'  *  /  '-  ^  '•>>-    uhihoraT;  'might,  I  prefume,  be  rqeded  in  anv  court 

:  , ,    \  ^ .      '-     _upon  rhaijgruuud  alune;    I  am  of  opIhion,T[icrefore, 

'  that  neither  of  the  objedions  which  have  been  taken 

are  founded.  After  iffue  has  been  given  here  by  the 
captors,  as  in  an  Inftance  Court,  they  cannot  objed 
to  the  competency  of  the  Court  to  entertain  the  quef* 
tion,  and  I  am  by  no  means  willing  to  put  the  parties 
to  the  expence  and  inconvenience  of  commencing 
w  proceedings  dejw^o  before  another  tribunal. 

On  the  part  oFthe  appellants  it  is,  I  think,  fuffi- 
dently  eftabliihed  in  evidence,  that  the  (hip  and  cargo 
are  Swedijh  property ;  whilft,  on  the  other  fide,  there 
is  nothing  but  a  general  fuggeftion  that  they  may 
bdk»ig  to  American  citizens.  It  may,  perhaps,  be  true, 
that  perfons  of  that  country  have  difhoneftly  engaged 
themfelves  in  this  traffic  under  colour  of  the  Snvedifh 
flag,  and  the  Uland  of  St.  Bartholomew  may  be  a  con- 
venient refort  for  fuch  an  illegal  purpofe :  but  there  is 
nothing  in  this  particular  cafe  which  can  lead  to  a 
grave  fufpicion,  much  le(s  to  a  legal  conclufion  that  this 
fhip  is  not  bond  fide  the  property  of  Swedi/h  fubje£kt. 

The 
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ITie  queftion  then  is,  whether  the  flave  trade  is        The 
permitted  by  the  law  of  Sweden.    I  have  before  ftated 


that  this  trade  was;  till  of  late  years,  generally  allowed     May  ixft, 
by  iht  {tailed  o(  Eurof^e J  when,  from  motives  of  huma-       *  '^* 
nity,  fome  of  them  were  induced  to  abolilh  it,  as  far 
as  their  own  fiibjeds  were  concerned.    It  does  not  ap- 
pear that  any  thing  has  been  done  by  Sweden  in  the 
way  of  abjuring  it,  much  lefs  that  fhe  has  iflued  any 
pofitive  declaration  to  that  eflPeO:.     The  Court  is  cer- 
tainly inclined  to  hold  that  it  lies  on  the  individual 
making  the  claim  to  (hew  that  the  law  of  his  country 
countenances  the  trade;  but,  in  this  particular  inftance, 
that  demand  appears  to  be  fatis6ed}  fuf&ciently,  at 
leaft,  to  throw  on  the  other  party  the  onus  of  proving 
that  it  is  not  fo  allowed.     The  endorfement  upon  the 
pafs  figned  by  the  Swedijh  Governor,  that  this  vefTel 
was  ^\  bound  to   the  jCoaft  oi  Guinea^  J'pr^JlavesJ\ 
raifes  a  preluriiptlon  of  the  legality  of  the  trade,  and 
(hifts  the  burthen  of  proof  from  the  claimant  to  the 
captor.     It  is  not  nfcceflary  that  there  fliould  be  an 
immediate  a£fc  of  the  Swedijh  Government  itfelf  on 
board,  declaring  what  the  precife  ftate  of  the  law  may 
be ;  the  Court  is  bound  to  accept  the  declaration  and 
authority  of  the  governor  as  it  appears  upon  the  pafs, 
if  not  contradi£led.     I  do  not  find  that  the  authenticity 
of  this  pafs  is  at  all  denied  by  the  judge  of  the  Court 
below ;  he  goes  on  the  broad  and  fweeping  ground, 
ibat  all  dealing  in  Jldves  is  unlawful  becaufe  the  trade 
is  not  authorized  by  any  civilized  Jlate^  which  is  cer- 
tainly an  incorred  and  erroneous  ftatement.     If  the 
captors  had  it  in  their  power  to  prove,  that  Sweden 
had  aboliflied  this  trade,  they  fliould  now  have  pro- 
duced that  proof;  for  they  muft  have  been  aware, 
that  the  fentence  of  the  judge  could  never  be  fupported 

H  3  on 
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The        on  the  principles  ftated  by  him  in  his  judgement.  The 
'^^^*      fan£Uon  of  the  colonial  governor  has  been  produced 


May  aift,     by  the  claimants,  and  I  am  clearly  of  opinion,  under 

^  ^^        this  authority  (landing  before  me,  and  {landing  uncon* 

tradi&ed,  that  Sweden^  has  not    abolilhed  the  flaTe 

"*  trade. 

>• 

The  Kin^s  Advocaie.^^Vrom  private  information  I 
underftand^  that  Sweden  never  at  any  time  engaged  in 
this  tra^de. 

Court. — Have  you  any  documents  to  produce  by 
which  that  fa£l  can  be  made  to  appear  ?  Can  I  pre- 
fume,  that  the  Swedijb  Governor,  who  granted  this 
pafs,  was  a£ling  contrary  to  the  laws  of  his  own 
country  ?  It  is  impoffible  for  me,  upon  mere  private 
informadcHi,  to  fay  that  fuch  was  the  fad.  If  any 
thing  can  be  produced  in  the  way  of  evidence,  it  muft 
be  offered  to  the  Court  before  which  this  cafe  may  be 
carried  on  appeal.  With  every  difpofition  to  fuftain 
the  difinclination  which  has  of  late  been  juftly  ihewn 
to  the  flave  trade,  I  feel  myfelf  under  a  neceflity  of 
reverfing  this  fentence,  which  appears  to  be  founded 
on  a  falfe  and  dangerous  principle,  inconfiftent  with 
the  rights  of  independent  dates,  and  confequently  with 
the  peace  and  fafety  of  this  country. 

The  only  remaining  point  is,  refpefting  thefe  few 
Portuguefe  ilaves,  which  were  found  on  board  this 
fhip.  It  appears,  that  they  belong  to  the  mafler  of  a 
Portuguefe  fchooner,  which  had  been  lying  at  Cape 
Mounts  but  was  driven  to  fea  by  ftrefs  of  weather, 
whilft  he  was  on  fhore,  and  that  himfelf  and  his  flaves 
had  been  taken  on  board  this  ihip  out  of  charity.-^la 
the  abfence  of  all  proof  I  ihall  not  jNrefume  that  he 

had 
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had  been  ading  in  oppofition  to  the  laws  of  his  own        Tb« 
country,  and  the  treaty  relative  to  the  flavc  trade 


Pjitti^ah  -~*-  Sentence     May  »i^ 
rereifed. 


DRUMMOND,  Lakodok.  ood^zuk. 

1811. 

• 

^pHIS  was  the  cafe  of  a  veffel  under  if mm^^m  colours^  Aaeutnian- 
^   which  was  captured  on  the  37th  of  Jngtifi  181 1,  aobtedtobe 
whilft  m  the  profecution  of  a  voyage  from  New  Tark  ^^f^'^ 
to  BourdeauK^  to  which  place  (he  was  aflerted  to  be  .owmment  of 
carrying  difpatches  from  rhe  Prefident  of  the  United  onnoc  fee  upSit 
States  to  the  American  Chargi  des  Affaires  refident  in  a'^nnil^  «r\«K 
France.    The  Ihip  was  failing  in  ballaft  at  the  time  of  "^^^Z"^' 
capture,  but  there  were  feventeen  paflengers  on  boards  ^^iJ^  *^*" 
fomeofwhom  the  mafter  defcribed  to  h^  American  daimihaUbe 
citizens ;  and  with  refped  to  the  others,  expreffed  a  ^^Z^oJi^^ 
belief  that  they  were  French  refugees,  from  5/.  Domingo^  ^^a"f  "SlJ^ 
but  could  rive  ho  account  of  their  rank,  profeifion,  or  qt»ft«m.  how  fir 

.     °  ^  r  '  » neutral  ftate 

occupation.  poOefletchezight 

of  ixnpardog  fuch 
apn)Ce^oii. 

Judgment. 
Sir  /F*  Scott. — ^This  fhip  was  taken  on  a  voyage  from 
New  Terk  to  Bourdeaux^  with  feveral  paflengers  or 
boards  fome  of  whom  are  defcribed  by  the  mafter  as 
French  refugees  from  the  iiland  of  5/.  Domingo.  On 
what  ground  he  defcribes  them  to  be  refugees,  does 
not  at  all  appear ;  I  can  only  confider  them  as  French 
perfons^  who  were  deiirous  of  returning  from  the 
colony  to  the  mother*country,  and  who  applied  to  the 
compaifion  of  this  mafter  for  the  purpofe  of  obtaining 

H  4  a  con* 


i8u. 
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The        a  conveyance.    Some  of  them,  it  is  true,  arc  wonieD 

^.       1  ^^d  children,  but  the  others  may  be  perfons  of  the 

Ofltofer  31ft,  mod  noxious  charader ;  they  may  form  a  part  of  the 
military  eftablifliment  of  the  enemy,  or  be  employed 
upon  other  fervices  moft  mjurious  to  the  interefts  of 
this  country. 

The  mafter  dates  alfo,  that  he  had  difpatches  on 
board  from  the  Prefident  of  the  United  States  to  the 
American  minifter  at  Paris ;  but  the  difpatches  them- 
felves  are  not  produced.     Where  are  they  ?     What  is 
become  of  them  ?    Non  cmjiai  that  any  fuch  difpatches 
vrcrc  ever  in  exiftence.    It  is  not  very  probable  that 
papers  of  this  defcription  fhould  have  been  entrufted 
to  the  mafter  of  a  common  merchant  vefleL    No  inter* 
pofition  is  made  on  the  part  of  the  American  govern- 
ment ;  nor  is  the  fa&  made  to  appear  in  fuch  a  way  as 
to  call  upon  the  Court  to  examine  the  queftion,  how- 
far  fuch  a  mode  of  conveying  difpatches  can  be  per* 
mitted.    This  country  makes  no  pretenfion  to  any 
right  of  interrupting  the  communication  of  the  Ame-^ 
rican  government  with  its  minifter ;  and  I  fhould  cer- 
tainly be  extremely  tender  of  interpofing  any  difficult 
ties  in  the  way  of  fuch  a  correfpondence.     At  the  fame 
time  it  muft  be  recollected  that  difpatches  are  ufually 
carried  iii  a  public  manner,  in  vefTels  commiffioned  by 
the  flate  for  this  purpofe,  and  vefted  with  the  charac- 
ter of  packets.     Whether  the  Court  would  be  bound 
to  admit  that  a  merchant  veflel  can  be  protected  by  the 
mere  zGt,  of  carrying  papers  of  this  defcription,  is  a 
point  which  I  am  not  under  the  neceffity  of  deciding 
before  the  queftion  fhall  be  raifed  by  a  claim  given  on 
the  part  of  the  government.     It  is  not  for  a  merchant 
veffel  to  fet  up  fuch  a  ground  of  prptedion.     When  the 
pretenfion  fhall  be  brought  forward  on  the  part  of  the 

government, 
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government,  it  may  become  a  very  ferious  queftion,        The 
how  far  a  neutral  ftate  poffeffes  the  right  of  imparting    ^^^^^^^^' 
fuch  a  proteftion  to  a  merchant  vefTel  engaged  in  a    ooober  3x11, 
tranfadion  otherwife  illegal.     But  no  fuch  claim  has        *^"' 
been  given  in  the  prefent  cafe.    No  fuch  papers  are 
before  the  Courts  nor  is  any  fatisfadory  excufe  offered 
for  their  non*produ&ion«    The  probability  is,  that  no 
fuch  papers  were  entruiled  to  the  care  of  this  individual 
mafter,  or  of  any  other  perfon  on  board  this  fbip.     I 
fee  nothing  to  take  this  cafe  out  of  the  general  rule 
applying  to  (hips  concerned  in  fimilar  voyages  5  and  I 
therefore  pronounce  this  (hip  to  be  fubjeft  to  con* 
demnation. 


CEYLON,    MULAC.  November  isth^ 

181Z. 


ent 
the 


^HIS  was  the  cafe  of  an  Englijh  Eaji  India  (hip,  ThcempioTin 
which  had  been  captured  by  fome  French  frigates,  ^iic^^u^ 
and  carried  to  the  Ifle  of  Johanna,  where  (he  was  refit-  ^^'^^  ^  ^^ 
ted  and  fupplied  with  two  additional  carronades,  and  who  hive  com.  ^ 
a  French  crew  confifting  of  feventy  men.    From  the  P"l«^oy S, 
Ifland  of  Johanna  (he  was  conveyed  by  the  French  cap-  j;  ^^1^"*"^ 
tors  to  Port  South-Eaft^  in  the  IHe  of  France  j  on  her  ^^^  "^^^  under 
arrival  off  that  place  (he  was  attacked  by  the  Britijb  th^^h?he  vdTei 
frigate  the  Nereid  and  the  guns  of  the  IJledu  Pafe,  i:Zt^ZA 
and  having  fired  feveral  (hot  in  return  at  the  frieate  ^*  ^I  ^x'^ 

^,  "         commiuion  of 

and  fort,  (he  paffed  on  to  her  anchorage  at  Port  South-  war. 
Eafi ;  whilft  lying  in  that  port,  (he  was  again  attacked 
by  the  Britijh  fquadron  employed  in  the  blockade  of 
the  IJle  of  France  J  when,  with  the  afliftance  of  fome    . 
other  French  (hips,   (he  fucceeded  in  repelling  the 

attack 
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Th«        attack^  and  in  taking  and  deftroying  the  Briii/h  fqua- 
' dron.     She  was    afterwards  carried  round  to  Port 


November  ijth,  NapoUon^  wheTc  (he  was  difmantled^  and  fitted  out  as 

a  prifon-fhip,  for  the  purpofe  of  receiving  EngUJh 
prifoners  of  war,  in  which  ftate  (he  was  found  at  the 
time  of  the  capture  of  the  ifland.  The  queftion  was, 
whether,  under  thefe  circumftances,  the  (hip  was  fuf« 
ficiently  fet  forth  for  war  to  come  within  the  terms  of 

4j  o.  3.  c.  ^%.    the  prize-^d,  which  direfts  reftitution,   upon  falvage, 

of  Britijh  (hips  recaptured  from  the  enemy,  unlefs 
they  (hall  have  been  '^  fiet  forth  as  (hips  or  veflels  of 
**  war  by  the  enemy.** 

N^oemktr  ift         On  a  former  day,  the  Judge  thinking  the  evidence 

adduced  not  fufficient  to  eftabli(h  the  fa£ks  of  the  cafe, 
direded  the  caufe  to  (land  over,  for  the  purpofe  of  ad- 
mitting further  evidence,  or  of  affording  fome  expla- 
nation why  the  proper  evidence  had  not  been  fupplied. 

A(Edavits  were  now  exhibited,  ftating  the  circum- 
ftances attending  the  capture  of  this  (hip^  her  fubfe^ 
,  quent  employment  by  the  enemy,  and  the  belief  of 
the  witnelTes  as  to  the  ftate  in  which  flie  was  found  at 
the  time  of  recapture. 

On  behalf  of  the  former  Britifh  ovmerij  the  Adwcate 
if  the  Admiralty  and  Stoddart. — The  affidavits  now 
produced  before  the  Court  prove  it  to  have  been 
the  original  intention  of  the  French  captors  to  carry 
this  (hip  to  Port  Napokon ;  they  prove  likewife,  that 
(he  was  there  difmantled  and  difarmed  for  the  pur- 
pofe of  being  ufed  as  a  prifon-ihip,  and  that  (he  was 
not  either  commiftioned  or  fent  forth  as  a  (hip  of 
war  during  the  time  fhe  was  in  the  po(re(Iion  of 
the  enemy.  No  affidavits  have  been  offered  on  the 
other  fide^  nor  have  the  captors  attempted  to  (hew^ 

by 
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by  any  ifftcies  of  evidence,  that  a  commiifioa  of  war        the 
was  at  any  time  granted  for  this  (hip.    The  ifland  of      ^^^^' 
J9banna^  to  which  (he  was  in  the  firft  inftance  carried,  Nimemktf^  t5th» 
is  a  place  in  which  a  (hip  cannot  be  fitted  out  for  war ;        '''*' 
it  is  a  general  neutral  port  in  the  hands  of  the  natives, 
not  a  military  ftation  in  the  po(reffioii  or  under  the 
otmtrol  of  the  French  Government*    There  was  no 
depSt  of  naval  (lores  at  the  place,  by  means  of  which 
ihe  veffel  could  have  been  (itted  out  for  a  cr uife ;  (be 
coald  there  procure  only  refre(hment  and  temporary 
repairs,  juft  enough  to  enable  her  to  fail  for  the  JJIe  vf 
hand.     The  engagement  which  (be  fuftained  againft 
an  Eagtijb  force,  whilft  in  the  profecution  of  her  voyage 
to  that  ifland,  was  a  mere  defenfrue  operation ;  (he  was 
attacked  by  the  Britijb  frigate  and  the  fort,  and  having 
fired  a  few  (hot  in  her  own  defence,  pafled  on  to  her 
anchorage.     The  next  operation  in  which  the  veflel 
was  engaged  was  of  the  fame  defen/ive  kind*— -She  was 
lying  anchored  at  Port  Soutb-Eaft,  when  (he  was  again 
aflailed  by  fome  Britijb  frigates,  and,  in  conjun^on 
with  other  Frencb  (hips  and  the  fort,  again  fucceeded 
in  repelling  the  attack.     With  refped  to  Britijb  pro- 
perty recaptured  from  the  enemy,  the  general  rule  of 
law  is,  reftitution  upon  falvage,  and  any  exception  to 
this  general  rule  mud  be  ftridly  made  out.     The 
policy  of  the  law  places  the  right  of  captors  to  con- 
demnadon  on  the  fame  ground  as  their  right  to  head* 
money;  and  that  has  never  been  decreed  to  captors, 
onlefs  in  cafes  where  a  regular  commiifion  of  war  had 
been  granted  by  the  enemy,  or  at  Jeaft  an  appoint* 
ment  in  the  nature  of  a  commi(fiQn  by  the  miaifter 
of  marine.    It  was  fo  ruled  in  the  cafe  of  feveral 
Duicb  armed  veflels,  in  June  1805. — ^^^  Court  there  6Roi^iiibn»48. 
&id,  <^  They  may  be  armed  only  for  their  own  de- 

*^  fence; 
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The        **  fence;  as  they  have  no  commif&on  to  ad:  oflenfively ^ 
CxTAON.     tc  jjjgy  quinot  be  confidered  legally  as  fliips  of  war  to 


Niovember  tjth^  ^^  the  effb A  of  entitling  captors  to  head-money  Z*^    So 

6  RobkrfOT  41.  ^  ^^^  ^^^  ^^  ^  Spanifh  armed  packet,  belonging  to 

the  King  of  Spain^  the  Court  faid,  "  That  it  was 
^^  necei&ry  that  the  veflel  fliould  have  been  a  com* 
"  miffioned  veffel  of  war  to  warrant  the  Court  to  pro-^ 
**  nounce  for  head-money  under  the  aft  of  parliament.*' 

6Robinfo«,3«a  The  Horatio  Nelfon^  though  originally  an  armed  veilel, 

and  fupplied  with  an  additional  number  of  men  by  the 
enemy;  was  reftored  upon  falvage,  on  the  ground  of 
not  being  fumifhed  with  a  commiflion  of  war.    In  the 

3  Robinfon,  lo.  ^afe  of  the  Noftra  Signora  del  Rofario^  the  Court  ex- 

prefsly  alked  whether  there  was  any  commiilion  of  war, 
and  being  anfwered  in  the  affirmative,  proceeded  to 
condemn  the  veflel  to  the  captors  on  that  ground.    In 

3  Robiofou,  56.  the  cafe  of  the  Santa  Brigada^  the  captain  of  the  redcap- 

tured  veflel  defcribed  himfelf  to  have  been  ^'  appointed 
^^  by  the  minifter  of  marine/*  and  the  Court  thinking 
that  circumftance  fufficient  to  (hew  that  it  was  a  naval 
military  appointment,  refufed  reftitution  to  the  Britijb 
owners.  It  was  proved,  in  the  cafe  of  the  Caftofy 
before  the  Lords  of  Appeal,  in  the  year  1795,  that 
the  commander  of  that  ihip  was  fumiflied  with  a  com- 
miflion of  war  from  the  admiral  at  the  time  of  her  re- 
capture. The  Viilofiay  before  the  fame  Court,  in 
Jidy  1 8 10,  and  the  Grand  Duke  of  Bergy  before  the 
Court  of  Admiralty,  in  Jpril  1809,  were  cafes  of  the 

Edwanis,  185.     fame  defcription.  In  ihtUjidif,  Lorrial^  January  1 8 1  o, 

and  the  Alcide,  in  November  of  the  fame  year,  there 

had  been  commiifions,  though  they  were  withdrawn 

before  the  time  of  recapture.    In  every  one  of  thefe 

cafes,  in  which  condenmation  pafied  to  the  captors, 

there  dther  was  at  thd  time,  or  had  been,  a  conunif- 

iion 
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fjon  of  war,  or  an  appointment  by  the  minifter  of        The 
marine,  which  was  confidered  equivalent  to  a  commif-       ^^^^»- 


(ion.     A  commiffion,  therefore,  or  fomething  tanta-'  i^a^mber  15th, 
mount  to  it,  muft,  at  fome  time  or  other,  have  been        '^*"' 
granted  by  the  enemy,  and  the  mere  employment  of  a 
ihip  for  the  purpofes  of  war  is  not  a  fufficient  '^  fetdng 
"  forth  for  war,**  under  the  aft  of  parliament,  to  dived 
the  Britijh  owners  of  their  property. 

It  may  be  queftioned,  however,  .whether  the  prefent 
cafe  comes  at  all  within  the  provifions  of  this  fedion  of 
the  Prize  A&,  which  relates  only  to  property  recap- 
tured **  by  any  of  His  Majefty's  fhips  of  war,  pri- 
**  vateer,  or  other  Ihip,  veflel,  or  boat.**  This  was  a 
recapture  effe£l:ed  by  a  conjoint  force  of  the  array  and 
navy ;  the  Court,  therefore,  has  no  power  to  condemn 
the  (hip  as  prize  to  the  recaptors,  but  is  bound  to  ad 
ttpmi  the  old  rule  of  law,  which,  as  before  dated, 
direds  reditution  upon  falvage.  Reditution  upon 
falvage  appears  to  have  been  the  original,  and  as  it 
were  the  common  law  right  upon  the  fubje£t.  Sir 
Leoline  Jenkins  *  fo  dates  it  to  be,  in  a  report  ad* 
dreflfed  by  him  to  the  commiflioners  of  prizes,  in  176s; 
and  aifo  in  another  report,  addrefled  to  the  King  in 
council,  in  the  fame  year,  he  confiders  this  to  be  the 
tme  rule  of  law,  *^  not  only  becaufe  it  hath  more  of 
'*  natural  equity  in  it,  and  becaufe  the  m<41em  laws* 
'^  and  pradice  are  exceeding  fiivourable  to  navigation 
'*  and  traffic,  but  alfo,  becaufe  he  takes  it  to  Have  been 
^  the  ctmftant  pradice  in  the  Admiraby  of  England.^^ 


*  Life  of  Sir  L.  Jenkina,  yxAAi.  p*779. 

From 
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Tht        From  Scobefs  a&s  and  ordbances  it  appears,    that 

^'^'•^'''      the  fame  rule  prevailed  during  the  time  of  the  Ufurpa- 

Noumkerisi^  ^^^     ^7  the  Ordinance  1 649-29,  (hips  retaken  from 

>S'X'        the  enemy  are  direded  to  be  redored  to  the  former 
owners,  upon  payment  of  one-eighth  of  the  value  for 
falvage,  unlefs  they  have  been  '^  fet  forth .  at  men  of 
^'  war/'  in  which  cafe  a  mcxety  is  given;  and  by 
ordinances,  1650,  a8  and  33,  *^  if  furnilhed  and  fet 
**^  forth  as  men  of  war,"  they  are  direded  to  be  reftored 
in  like  manner,  upon  payment  of  a  moiety  for  falvage. 
By  ftatute  j^Geo.  2.  ^.4.  $  i8.  Britifh  property  re^ 
captured  from  the  enemy  by  any  of  His  Majefty's 
jfhips,  is  in  all  cafes  to  be  reftored,  upon  payment  of 
one-eighth  of  the  value  for  falvage ;  if  retaken  by  a 
privateer,  before  it  had  been  in  poiTeflion  of  the  enemy 
twenty-four  hours,  <me*eighth  was  given ;   if  above 
twenty-four  hours  and  under  forty-eight,  a  fifth ;  tf 
above  forty«eight  and  under  ninety-flx  hours,  a  third  ; 
and  if  it  remained  in  the  pofleflion  of  the  enemy  above 
ninety-fix  hours,  or  had  been  by  them  fet  forth  as  a 
man  of  war,  then  a  moiety  of  the  value  was  to  be  paid 
for  (aJvage,  and  the  property  to  be  reftored  to  the 
former  owners*    By  ftatute  17  Geo*  %•  c.  34.  §  lo.  the 
(ame  provifions  were  condnued* — By  i^Geo.  ^^c.  6y. 
S  44.  Briti/b  property  was  direded  to  be  reftored  upon 
payment  of  one-eighth  falvage  in  all  cafes,  unlefe  the 
recaptured  flup  had  ^^  been  fet  forth  as  a  man  of  war^ 
by  the  enemy,  and  then  a  moiety  was  to  be  paid  for 

*450iicf7a.  ^^^g®*    It  was  under  ftatutes  pafl^  at  a  very  late 

period,  that,  in  any  cafe  whatever,  Britijh  (hips  re- 
captured  from  the  enemy  were  to  be  adjudged  lawful 
prize  to  the  recaptors.  It  is  fubmitted,  that  the  pre- 
fcn(  cafe  is  not  within  t!ie  provifions  of  thofe  ftatutes, 

and 
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and  that  the  former  owners  are  entitled  to  reltitution        Tbe 
opoo  payment  of  the  ufual  falvage.  **^^'^*' 


For  tbe  captors^  the  Kin^s  Advocate  and  Jenner. — 
The  employment  of  a  fhip  for  the  purpofes  of  war  by 
thofe  who  have  competent  authority  fo  to  employ  her^ 
muft  at  all  times  be  decifiye  of  her  charafter.  This 
Aq>  was  carried  to  the  Ifle  of  Johanna^  where  flie  was 
fupplied  with  additional  gmis  and  a  French  crew :  this 
alone  would  be  a  fuffident  **  fetting  forth  for  war''  to 
btisiy  the  terms  of  the  prize  ad.  it  is  perfectly  im- 
material whether  that  ifland  is  under  the  dominion  ci 
France^  or  in  the  pofleffion  of  the  natives,  who  per- 
mitted the  French  to  fit  out  this  ihip  in  their  ports ;  of 
as  little  confequence  is  it,  whether  the  additional  guns 
were  fupplied  from  a  public  naval  dep6t  of  the  enemy, 
or  from  any  other  prize  (hip  that  had  £dlen  into  their 
hands :  the  important  fa£l  is,  that  fhe  was  fo  fupplied 
and  fitted  out  for  war.  If  any  doubt  could  be  enter- 
tamed  as  to  the  character  of  this  ihip,  the  engagements 
which  ihe  afterwards  fuftained  with  the  Englijb  fqua* 
dron  would  be  decifive  upon  that  point.  At  the  time 
of  recapture  the  (hip  was  employed  in  the  defence  of 
die  ifland,  and  muft,  on  that  account  alone,  be  con- 
fidered  as  conflituting  a  part  of  the  national  marine 
force  of  the  enemy.  The  Court  has  always  looked  to 
the  adual  employment  of  the  veflel,  and  not  to  any 
technical  rule,  in  order  'to  decide  upon  its  real  chau 
nider.  The  quefUon  is,  whether  in  point  of  fad  ihe 
formed  a  part  of  the  naval  force  of  the  enemy,  not 
whether  fhe  was  fupplied  with  a  formal  ccmimiffion  of 
war.  It  has  been  faid,  that  the  ihip  was  difmantled, 
and  ufed  as  a  mere  prifon  fhip,  but  it  was  was  for  prU 
finers  rf  war  that  fibe^was  fo  ufed.    If  the  caie  does 

lit  not 


iSii. 
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Th#        c^me  within  the  pro^Fifioas  of  the  prize  z&,  the  recap* 

^^""^^^^      tors  are  entitled  to  condemnation  under  the  general 

November  i5ch,  principle  of  law,  as  laid  down  by  the  Court  in  the  cafe 

Jui>OM£NT. 

4 

November  a6th»       Sir  fV*  Scott. — Ttus  fliip  IS  allcdged  to  have  been 

retaken  by  His  Majefty's  land  and  fea  forces  employed 
in  the  capdbre  of  the  Ifle  of  France.  The  circumftances 
attending  the  recapture  arevery  imperfedly  detailed 
in  the  evidence  before  the  Court,  no  perfoi).  who  was 
prefent  at  the  recapture  being  produced  as  a  witnefs. 
It  is  certainly  the  firft  time  in  which  a  caufe  of  this 
kind  ever  came  on  for  hearing  in  fuch  a  form :  how- 
ever, this  is  a  defed  which  cannot  now  be  >  fupplied ; 
and  I  can  only  underiland  generally,  that  the  ihip  was 
employed,  in  conjunction  with  other  veflels,  in  defence 
of  the  lile  of  France  againft  the  Brit\fJD  aifailants. 

A  claim  has  been  given  for  this  fliip,  fo  taken  and 
fo  employed,  on  behalf  of  the  former  Briti/b  proprie- 
tors.  The  former  mafter  dates  the  circumftances 
under  which  the  fhip  was  taken  by  the  enemy.  He 
lays,  *^  that  fhe  was  taken  and  feized  on  the  3d  July 
^^  1810,  within  fight  of  the  Ifle  of  Johanna,  in  the 
Indian  fea,  by  the  Bellone  and  Minerve  French  fri* 
gates  of  war,  and  the  French  corvette  of  war  ViSorj 
^<  after  a  very  fevere  engagement  of  five  hours  and  a 
^<  half,  during  which  many  guns  were  fired  on  both 
<'  fides.— That  the  faid  fhip  was  an  EngUJh  Eqft  India 
^^  ihip  failing  under  Englijh  colours;  that  the  ihip  and 
^  goods  were  afterwards  carried  into  the  Ifland  of 
'*  Johanna^  where  ihe  was  refitted  and  had  additional 
^*  guns  put  on  board  by  the  French,  by  whom  ihe  was 
^<  afterwards  conveyed  to  the  f/le  of  France }  that  on 

lof  «'  her 
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^*  her  arrival  at   Port  South-Eafly   on  the  2oth  of     ^  Th« 
**  jfuguft  1 8 1  o,  (he  was  attacked  by  the  Nereid  Britijh  ^ 

*'  frigate  and  the  guns  of  the  Ifle  du  Pafe^  then  in  iVcwn^  adth 
**  poffeflion  of  the  En^lijh ;  that  fhe  fired  feveral  (hot 
**  at  the  frigate  and  fort,  and  (hen  pafTed  on  to  hef 
*'  anchorage  at  Soutb-Eq/i  Point ;  that*  the  deponent 
"  was  afterwards  put  on  fhore,  but  was  prefent  on  the 
^  24th  and  25th  days  of  the  aforefaid  month  diAuguft^s 
^  when  the  faid  fhip  being  ftili  at  her  anchorage  in 
'^  Port  Soidh^Eafty  was  engaged  in  adion  againfl  the 
^  Engli/b  blockading  fquadron,  under  the  command 
"  of  Captain  Pyniy  of  the  Siriusj  which,  with  the 
"  Magicienney  another  Englijh  frigate,  were  both  burnt^ 
**  and  the  Nereid  Englijh  frigate  taken,  and  the  Iphi*^ 
"  gerUe  furrendered  j  and  which  was  effeded  by  the 
"  exertions  of  the  two  French  frigates  and  corvette  by 
''  which  the  deponent  was  captured,  aflifted  as  afore- 
**  laid  by  the  French  crew,  which  had  been  put  on 
^  board  the  deponent's  Ihip ;  that  the  deponent  was 
"  afterwards  conveyed  from  Port  South-Ea/i^  where 
**  he  left  the  Ceylon^  on  the  1 5th  of  September  in  a 
^^  canel,  in  confequence  of  his  having  been  exchanged ; 
^^  but  the  deponent  has  heard,  and  believes,  that  the 
"  Cejhn  was  afterwards  carried  round  to  Port  Napo^^ 
^^  leon,  where  fhe  was  unladen,  difmantled,  and  fitted 
^^  out  as  a  prifon-fhip,  for  the  purpofe  of  receiving 
'^  Englijh  prifoners  of  war,  and  in  which  ftate  (he  was 
**  found  at  the  time  of  the  capture  of  the  ifland/*  It 
appears  that  fhe  was  a  very  large  (hip,  of  the  burthen 
of  eight  hundred  tons  ;  that  (he  had  dn  board  twenty, 
fix  guns,  and  one  hundred  and  ten  men,  with  arms, 
and  ammunition  of  every  defcription,  in  fufEcient 
quanddes  JFor  offenfive  or  defenfive  operations :  it  ap<- 
TO|.,u  I  j^ears 
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Thi        pears  alfo,  that  fhe  was  furnifhed  with  a  Britijh  letter 
,  of  marque,  empowering  her  to  make  reprifals*    Now 

Himember%^  the  Queftion  for  the  determination  of  the  Court  is, 

whether,  under  the  words  of  the  acl  of  parliament,  (he 
is  *^  fulEciently  fet  forth  for  war*'  by  the  enemy.  I 
am  of  opinion  that  (he  is.  '^  Settmg  forth*'  does  ndt, 
I  think,  necefiarily  mo^n  fending  out  of  port.  It  is  no 
neceflfary  part  of  the  interpretation,  that  (he  (hould 
have  been  carried  into  port  and  fent  out  with  a  formal 
and  regular  commiflion ;  it  is  fui&cient,  if  (be  has  been 
iifed  in  the  operations  of  war,  and  conftituted  a  part 
of  the  naval  military  force  of  the  enemy.  Non  confiat 
t|iat  there  was  not  a  regular  commiflion  of  war  in  the 
prefent  cafe ;  that  mult  remain  matter  of  conjecture 
only,  (ince  all  the  (hip's  papers  are  loft.  I  hold  it, 
however,  to  be  unneceflary  that  Ihe  (hould  have  been 
regularly  commiffioned ;  it  is  enough,  that  (he  was 
employed  in  the  public  military  fervice  of  the  enemy 
by  thole  who  had  competent  authori-y  fo  to  employ 
jLordsef  Appeal,  her.  In  the  cafe  of  Coflor^  which  fiiip  uas  not  car- 
*r'795«  j.jg^  jj^^Q  port,  there  was  no  regular  comniifiion,  for 
,  it  is  not  in  the  power  of  the  admiral  to  granr  a  regular 

commiflion ;  He  has  only  an  inchoate  authority  for 
fuch  a  purpofe,  and  his  afts  necelTarily  require  con- 
firmation :  yet  in  that  cafe  it  was  held,  that  the  (hip, 
though  commiffioned  by  the  admiral  alone,  was  fuffi- 
ciently  clothed  with  the  character  of  a  veiTel  of  war. 
A  commiffion  of  war  is  conclufive  of  itfelf  as  to  the 
character  of  a  (hip;  but  it  by  no  means  follows,  that 
a  regular  and  formal  commiflion  is  in  all  cafes  indif- 
penfable.  The  want  of  fuch  ah  inftrument  is  not  fatal ; 
it  may  be .  fupplied  in  various  ways  by  ads  equivalent 
to  a  commiflion^    What  are  the  fads  in  the  prefent 

cafe? 
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tafc?    There  was,  indeed,  no  great  additional  arma-      cstlow. 

menr,  for  that  was  unneceflary,  the  fliip  having  b^en  4   ., 

already  armed  in  the  fervice  of  this  country,  but  two  ^<w<»»^»**f 
guns,  it  appears,  were  added  out  of  the  ftores  of  other 
veflels  to  thofe  which  were  originally  on  board.  She 
failed  with  a  Lieutenant  de  Vaiffeau^  a  perf-^n  having 
a  military  commiffion,  and  a  complement  of  meri 
capable  of  fi  ^hting  the  fliip  ;  for  it  appears  that  (he  did 
fight  the  Britifh  frigate  the  Nireide,  by  which  (he  was 
attacked.  It  is  faid,  ihefe  were  mere  defenfive  opera- 
tions ;  but  are  not  many  of  the  operations  of  war 
defenfive  ?  If  the  Ncrcidi:  had  y roved  inferior  in  force, 
would  not  this  fhip,  in  conjunction  with  the  others, 
have  carried  the  matter  further,  and  attacked  in  her* 
turn  ?  Then,  being  arrived  at  the  T/k  of  FrancCy  fhct 
again  fuftained  an  engngemcnt  with  other  Briiijh  (hips, 
and  aflifted  in  the  deftruftion  of  the  Sirius  and  the 
Magiciewie^  and  in  the  capture  of  two  other  Englijh 
frigates.  Here,  then,  was  an  operation  not  merely 
defenfive,  but  an  aftual  offenfive  attack,  terminating 
in  the  deftruftion  of  the  Briiijh  blockading  fquadron. 
1  cannot  doubt,  under  thefe  circumftances,  that  this 
fliip  was  fufEciently  *^  fet  forth  for  war"  to  faiisfy  the 
terms  of  the  a£l,  or,  as  the  marginal  note  of  the  a£t 
^xpreffes  it,  ufed  as  aj})ip  of  war.  As  little  doubt  can 
i  have  that  (he  was  fo  ufed  under  competent  authority. 
We  know  extremely  well  that,  in  remote  parts  of  the 
world,  where  the  domeftic  authority  cannot  be  imme- 
diately reforted  to,  the  commanders  are,  of  neceffity, 
verted  with  larger  powers  than  is  ufually  entruftcd  to 
them  when  employed  upon  European  ftations.  I  think 
this  veflel  was  fufficiently  comniiffioned  by  the  French 
commander  on  that  ftation ;  this  Lieutenant  de  Vaijfeau 

I  2  and 
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Th«  ^       and  the  feventy  men  were  put  on  board  by  his  order  in 
the  firfl  inftance,  fubjeft,  undoubtedly,  to  the  appro- 


N99embgr  »6ih,  batiou  of  the  French  minifter  of  marine ;  but  can  I 

doubt  that  this  appointment  would  have  been  confirmed 
by  the  conftituted  authorities  at  home  in  the  prefent 
fituadon  of  the  French  navy  ?  What  was  her  after- 
employment }  why  as  a  prifon-fhip,  as  other  (hips  of 
war  frequently  are,  and,  laftly,  in  defence  of  the 
.place.  This  converfion  is  in  itfelf  fufficient  to  fhow 
that  a  regular  commiifion  is  not  neceflary :  there  can- 
not be  ftronger  proof  of  an  adual  military  charafler 
being  imprefled  upon  her ;  and  I  have  no  hedtation  in 
faying,  that  flie  was  fufficiently  "  fet  fonh  for  war/' 
Then  it  is  faid,  there  is  no  proof  of  the  condemnation 
of  this  Ihip  by  a  competent  court }  but  this  Court  is 
bound  to  prefume  that  (he  was  regularly  condemned 
when  (he  remained  fo  long  in  the  pofleflion  of  the 
enemy.  , 

Another  queftion  has  been  raifed,  whether  this  is  a 
recapture  under  tihe  a6t  of  parliament ;  and  it  is  faid 
not  to  be  withm  the  provifions  of  the  aft,  becaufe  that 
fpeaks  of  recaptures  by  boats  and  (hips  only,  and  this 
is  a  recapture  effefted  by  the  conj'^nft  operation  of  the 

*'  army  and  navy.    Now  we  know  very  well  that  the  aft 

was  drawn  with  the  intention  of  expre(rmg  the  fenfe 
and  meaning  of  the  law  of  nations  as  it  at  prefent  exifts« 
But  it  cannot  be  forgotten  that,  by  the  ancient  law  of 
Europe  J  the  perduHio  infra  praftdia^  infra  locum  tutum^ 
was  a  fufficient  conver(ion  of  the  property ;  that,  by  a 
later  law,  a  pofle(&on  of  tweniy-four  hours  was  fuf- 
ficient to  diveft  the.  former  owner.  This  is  laid  down 
in  the  287th  article  of  the  Confolato  del  Mare,  in  terms, 
indeed,  not  very  intelligible  in  thcmfelves,  but  which 

5*  .« 
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are  fatisfeftorily  explained  by  Grotius^^  and  by  his      q,^*^^ 
commentator  Barbeyrac^  in  his  notes  upon  that  articlef. 


Bjnkerjhoek  lays  it  down  to  the  fame  efFeft  in  thefe  ^^^^  *^ 

words :  "  Sane  in  libro,  qui  infcribitur  Confulatus  Maris, 

"  c.  287  iVtf,  ut  modo  dicebam^  res  definita  eji :  nam 

"  tf,  qui  navem  et  onus .  ab  bofte  recuperavit^  jubeiur 

"  navem  et  onus  rcfiituere  prijlino  domino^  falvo  tamen 

^^  fervaiicioy  idquefervaitciumutjujiumjit,  conftituitur 

*'  pro  modo  opera  et  impenfa  in  recuperationem  faila^ 

"  preteritd  omni  di/iin^ione,  quamdiu  navis  onufque,  in 

"  poteftate  hojiium  fuerint.     Re&e  autem  ibi  additur^ 

**  earn  rejiituiionetn  duntaxat  obtinere,  fi  navis  nondum 

"  fuerit  deduQa  in  locum  tutum,  fed  ft  in  hcum  iutuniy 

^  dominiofic  plane  et  plene  in  hojiem  tranflatOj  navem 

*•  mercefque  deinde  recvperatas^    ex  affe  'recuperatori 

"  cedere.     Qua  apprime  conveniunt  cum  his^  qua  hoc 

^^  capHe  di/putavimus*     Vellem  omnia,  qua  in  il/afar^ 

"  ragine  legum  nauticarum  reperiuntur,    aque  proba 

^*  reSa  ejfentj  fed  non  omnia  ibifunt  tam  bonafrugii** 

Grciius  \  exprefles  himfelf  very  much   to  the  fame 

eSed,  and  Loccenius%  confiders  this  rule  as  the  general 

**  .1  I  I         III  -  ,.»■■■!.  I  I  ■        ■!  I  I  ■■       M 

*  Cm  confequens  efie  yidetur,  ut  in  mari  naves,  etres  aliae,  captae 
ceofeantur  turn  demum,  cum  in  navalia  aut  portus,  aut  ad  eum 
locum  ubi  tota  claifis  fc  tenet,  pcrdu6la  funt :  nam  tunc  defperari 
incipit  recuperation  fed  recentiori  jure  gentium  inter  Europteos 
populos  introduftum  videmus,  ut  talia  capta  ccnfeantur  ubi  per 
^  horas  vl^tntl  quatuor  in  poteftate  hoftium  fuerint. — Grotjus  de  Jure 
Belli  ac  Pacis^  lib.  3.  cap.  6.  fee.  3. 
,    t  Lib.  I.  cap. 5. 

X  Lib.  3.  cap.  6. 

$  Hodie  naves  ab  hofte  captx,  communi  inter  Chriftianos  et 
Europacos  populos  five  jure  five  confuetudine  poftliminio  non 
accipiuntur,  fi  hoilis  eas  non  eodem  die  navali  pugna  iterum 
ttnifit,  fed  per  viginti  quatuor  horas  in  poteftate  vidoris  fuerint* 
Tunc  enim  verc  captae,  et  proprii  juris  fa£ts  cenfentur,-«-LQC* 
o^ua  ^  Jur«  Maritimoy  lib.  2.  cap.  4.  fee. 4.   . 

1 3  law 
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TfM        law  of  Europe.    In  Lord  Stairs*  decifions  alfo  the 
^'^  '      fame  rule  is  laid  down  as  the  rule  of  law  in  Scotland^ 


Jifomnber  %6ai.  According  to  Falinfy  a  fimilar  praftice  prevailed  in 
*  '*'        France  i  and  Crompton%y  in  his  Treat ife  on  Courts, 
ftates  it  as  the  ancient  law  of  this  country,  that  a  pof« 
feffion  of  twenty-four  hours  was  a  fufficient  converfion 
of  the  property,  and  that  the  owner  was  diverted  of 
his  property  unlefs  it  was  reclaimed  ante  occafum  folh* 
So   that,  according  to   the  ancient  law  of  England, 
which  was  in  unifon  with  the  ancient  law  of  Europe, 
there  was  a  total  obliteration  of  the  rights  of  former 
owners.     It  is  true  that  this  rule  has  fince  been  receded 
from  by  this  country,  when   its  commerce  increafed. 
During  the  time  of  the  Ufurpation,  when  England 
was  becomirig  commercial,  an  alteration  was  eifefted 
by  the  Ordinance  of  1649,  which  dlrefted  a  reftitu- 
tion  upon  falvage  to  Britifh  fubjefts ;  and   the  fame 
indulgent  rule  of  law  was  continued  afterwards,  when 
tliis  country  became  ftill   more  commercial :  but  the 
common  law  ftill  prevailed,  and  controlled   the  pro- 
vifions  of  the  ftatute,  where  the  enemy  had  fitted  out 
the  prize  as  a  Ihip  of  war.     In  the  moft  recent  change 
of  the  law,  it  is  determined,  that  a  veflcl  belonging  to 
a  Britifh  fubjeft  lofes  her  charadler  on  capture  by  the 


•  Vol.  ii.  p.  507.,  15th  February  ^677. — Jting's  advocata 
contra  Rankin. 

•J-  Si  aucun  navire  de  nos  fujets  elt  repris  fur  nos  ennemi^  aprcs 
qu'il  aura  demeur^  entre  leurs  mains  pendant  vlngt-quatre  heurcSf 
laprifc  en  fera  bonne:  et  fi  elle  eil  faite  avaiit  les  vingt-quatre 
hcurcs  il  fera  reftitue  an  proprifctaire  avec  tout  ce  qui  6toit  dedansi 
a  la  referve  du  tier?  qui  fera  donn6  au  navire  qui  aura  fait  la 
recouffe.— Ordonuance  1681,   fee.  8.     Valin,  liy.  3,  tit.  9.  art. 8. 

torn.  2.  P-^55' 

§  Title,  Cpurt  de  Admiraltie  d'Englelerrc,  p.  91/ 

enemyt 
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enemy,  and  fubfequent  converfion  into  a  {hip  of  war.  The 
Thai  being  the  cafe,  what  is  there  that  ftands  in  the  c^^^oij. 
way  of  the  right  of  the  recaptor?  Why,  it  is  faid,  iVuwrn^ *«•  a6th, 
that  the  aO:  of  parliament  only  mentions  recaptures  by  '^*^' 
ilips  and  boats,  and  not  fuch  as  are  e&edted  by  the 
affiltance  of  land  forces.  The  at^,  though  it  only 
mentions  the  tffual  mode  of  recapture  at  fea,  does  not, 
and  cannot,  mean  to  exclude  other  modes  of  recap- 
ture.  What  is  the  peculiar  merit  of  a  recapture  where 
boats  have  been  employed  ?  The  eflential  fafts  mud 
be  the  fame,  and  no  difference  can  exift  but  in  fuch 
drcumftances  as  are  perfeftly  immaterial  to  the  merits 
of  the  tranfadion  ;  and  in  the  prefent  cafe,  it  is  highly 
probable  thiit  a  maritime  force  was  actually  employed. 
The  means  of  boats  were,  I  muft  prefume,  rcforted 
to  for  the  purpofe  of  taking  pofleflion.  It  is  pcrfedly 
true,  that  in  fome  claufes  of  the  aft,  diftinftions  are 
made  as  to  conjoint  operations ;  but  for  what  purpofe 
are  thefe  introduced  ?  For  the  benefit  of  the  joint  cap- 
tors, in  order  to  fettle  their  refpcdive  interefts,  and 
not  to  change  the  nature  of  the  capture  in  favour  of 
the  former  proprietors.  But  even  if  the  Court  .could 
be  of  opinion,  that  this  cafe  did  not  fall  within  the  aft 
cf  parliament,  it  mufl  ftlll  confiJer  it  to  oome  under 
the  old  rule  of  the  law  of  nations*  by  which  the  rights 
of  the  owner  would  be  completely  divefted  ;  though  I 
hardly  think  it  necefl'ary  to  have  refort  to  that  original 
principle.  I  am  clearly  of  opinion,  that  this  (hip  muft, 
under  the  provifions  of  tlic  prize  aft  iifelf,  be  con* 
demned  to  the  recautcrs. 
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TORTOLA,  M'KiE. 

Y  ftatute  IS  Car.  II.  c.  7.  /.6.  it  is  enaflred,  «  That 
^  no  commodity,  of  the  growth,  produftion,  or 
"  manufacture  of  Europe,  fhall  be  imported  into  any 
land,  ifland,  plantation,  colony,  territory,  or  place 
to  His  Majefty  belonging,  or  which  (hall  hereafter 
belong  unto  or  be  in  the  poffeffion  of  His  Majefty, 
**  his  heirs  or  fucceflbrs,  in  jijia^  Africay  or  America, 
but  what  fhall  be  bonajide  and  without  fraud  laden 
and  (hipped  in  England^  IValesy  or  the  Town  of 
Berwick-upon-Tweed y  and  in  £;2^/j^-built  ihipping, 
*'  and  whereof  the  mafter  and  three-fourths  of  the  ma- 
riners, at  leaft,  are  Engli/b;  and  which  fliall  be  carried 
dire6lly  thence  to  the  faid  lands,  iflands,  plantations, 
•*  colonies,  territories,  or  places,  and  from  no  other 
"  place  or  places  whatfocver,  under  the  penalty  of  the 
"  lofs  of  all  fuch  commodities,  of  the  growth,  pro- 
"  dudion,  or  manufaSure  of  Europe,  as  fhall  be 
**  imported  into  any  of  them  from  any  other  place 
*^  whatfoever,  by  laiid  or  water ;  and  if  by  water,  of 
**  the  fhip  or  vefTel  alfo  in  which  they  were  imported, 
with  all  her  guns,  tackle,  furniture,  ammunition, 
and  apparel." 

By  flatute  4  Geo.  HI.  r.  15.  /  36.  ''To  prevent  the 
concealing  any  goods  in  falfe  packages,  or  private 
places,  on  board  any  fhip  or  veffel  arriving  at  any 
of  the  Briiijh  colonies  or  plantations  in  Americay 
"  with  intent  to  their  being  clandeftinely  landed  there, 
"  it  is  enafted,  that  all  goods  which  (hall  be  found 
"  concealed  in  any  place  whatfoever  on  board  any 
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'^  fuch  fhip  or  veffel,  at  any  time  after  the  mafter        The 
'*  thereof  fliall  have  made  his  report  to  the  colle&or,  _.^ 1, 


"  or  other  proper  officer  of  the  cuftoms,  and  which   December  sih. 
"  fhall  not  be  comprifed  or  mentioned  in  the  faid 
^'  report,  ihall  be  forfeited  and  lofl,  and  (hall  and  may 
**  be  feized  and  profecuted  by  any   officer   of  the 
"  cuftoms." 

By  ftatute  aS  Geo.  III.  c.6./.i.it  is enaSed, "  That 

*'  no  goods  or  commodities  whatever  fhall  be  imported 

"  or  brought  from  any  of  the  territories  belonging  to 

"  the  United  States  of  America  into  any  of  His  Ma« 

"  jefty's  IVeft  India  Iflands,  under  the  penalty  of  the 

"  forfeiture  thereof,  and  alfo  of  the  fhip  or  veflel  in 

**  which  the  fame  fhall  be  fo  imported  or  brought, 

"  together  with  all  her  guns,  furniture,  ammunition, 

"  tackle,  and   apparel,    except  tobacco,   pitch,  tar, 

*'  turpentine,  hemp,   flax,   mafls,    yards,   bowfprits, 

^  fbves,  heading  boards,  timber,  fhingles,  and  lum^ 

^  ber  of  any  fort ;  horfes,  neat  cattle,  fheep,  hogsj 

"  poultry,  and  live  flock  of  any  fort ;  bread,  bifcuit, 

•*  flour,   peas,    beans,   potatoes,   wheat,    rice,   oats, 

**  barley,  and  grain  of  any  fort ;  fuch  commodities 

^  refpeftively  being  the  growth  or  produSion  of  any ' 

**  of  the  territories  of    the  faid   United  States  of 

**  America.*^ 

On  Saturday  the  5th  of  Auguft  1809  this  veffel, 
under  American  colours,  and  owned  by  Mrs.  Cunning' 
bam  of  NewTorkf-  arrived  at  St.  Croix,  having  on 
board  fome  articles  which  are  admiffible  by  ftatute 
466^0.111.  r.  III.  {viz.  corn,  meal,  and  ftaves)  and 
the  following  goods,  lard,  cod-fifh,  claret,  pork, 
fweet-oil,  foap,  boots,  faddles,  bridles,  cotton  bag* 
ging,  raifins,   cutlery,   and  medicines.     The  mafler 

landed 
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The         landed  about  iq  A.  M.  on  the  fame  day,  but  made  no 
^^'^^^^'     report  of  his  (hip  until  Monday  the  7th,  and  did  not 


December  5th,  then  report  any  part  of  the  cargo  for  exportation.  It 
***'•  '     appeared  to  the  colledor  of  the  cudoms  at ,  the  port, 

that  the  claret^  being  an  European  commodity,  vas 
e.7.f.6.  forfeited,  with  the  veflel,  by  ftatute  15  CarAl.  that 

all  the  above-mentioned  goods  were,  with  the  (hip, 
e.x5.C36.        forfeited  by  ftatuta  4  Geo.  III. :  he,  therefore,  dh*efted 

one  of  the  fubordinate  officers  of  the  cuftoms  to  fcize 

the  brig  and  the  before-mentioned  goods,  which  feizure 

was  accordingly  made. 

Proceedings  were  duly  inftituted  in  the  Court  of 
Vice- Admiralty  in  the  ifland,  and  a  claim  was  given 
by  the  fupercargo,  -on  behalf  of  Mrs.  Cunningham  of 
New  Torkj  for  the  fhip  ;  on  behalf  of  George  Bamwall 
of  the  fame  place,  for  the  principal  part  of  the 
goods ;  and  on  behalf  of  the  matter  and  mate  for  the 
refidue* 

On  behalf  of  the  claimants  it  was  alleged,  that  only 
the  corn,  meal,  and  (laves,  were  intended  to  be  landed 
at  St,  Croix ;  and  that  the  reft  of  the  cargo  was  deftined 
for  Aux  Cayes  in  St.  Domingo,  to  which  place  Hylton, 
the  fupercargo  was  proceeding,  for  the  purpofc  of 
fettling  the  affairs  of  Mrs.  Cunningham*s  deceafed  huf- 
band ;  that,  by  reafon  of  the  American  non-intercourfe 
aft,  a  clearance  could  not  be  obtained  at  New  Tork 
for  St.  DomingOj  which  was  deemed  a  revolted  colony 
of  France ',  that  the  brig  was  therefore  cleared  for 
St.  Croix  J  and  bond  was  given  not  to  proceed  to  any 
port  of  the  dependencies  of  'France }  that  on  the  voyage 
from  New  7^ork  the  brig  fprang  a  leak,  which  made  it 

neceiTary  to  land  the  whole  cargo  at  St.  Croix ;  that 

be 
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jic  could  not  report  her  at  the  Cuftom-houfe  until  he        Th« 
hail  fcen  one  M'^Cormick.  to  whom  he  had  letters,  and  


whom  he  could  not  fee  until  after  the  Cudom-houfe  Dtcemher  jOi, 

was  fhut,  on  the  5th  of  Auguji  \  that  on  the  7th  he,        *  '*' 

the  mafler,  and  M^Cormick^  went  to  the  Cuftom-houfe, 

and  faw  the  collector's  clerk,  to  whom  M'Cormick 

delivered  an  unfigned  manifcft  of  ihe  cargo,  and  afeed 

leave,  on  account  of  the  leaky  condition  of  the  brig, 

to  land  the  cargo;  to  which  the  clerk-  replied,  that 

foroe  of  the  articles  were  inadmiflible,  and,  therefore, 

could  not  be  landed  without  a  regular  furvey  of  the 

brig,  and  a  report  of  the  nectflliy  for  landing ;  that 

they  procured  two  maltert  ot  Ihips  to  furvey  the  brig, 

one  of  whom  declared  that  the  cargo  ought  to  be 

landed,  and  that  their  report  was  delivered  to  the 

coUedlor. 

The  caufe  came  on  for  hearing  before  the  Vice- 
admiralty  Court  at  St.  Croix^  when  the  Judge  con« 
denined  the  brig  and  the  prohibited  parts  of  the  cargo; 
and  from  this  fentence  of  condenmatiom  the  prefent 
appeal  was  profecuted. 

Judgment. 

Sir  fV.  Scott. — ^This  American  Ihip,  with  a  cargo  the 
property  of  American  merchants,  failed  from  New 
Tork,  and  arrived  at  the  Ifland  of  St.  Croixy  where  (he 
was  feized  and  proceeded  againft  for  a  breach  of  the 
navigation  laws.  The  (hip  and  part  of  the  goods  were 
.condemned  in  the  vice* admiralty  court  of  that  ifland^ 
and  from  this  fentence  of  condemnation  an  appeal  has 
been  profecuted  before  this  Court. 

An  objeftion  has  been  taken  to  the  jurifdifiion  of 
the  Court ;  and  it  has  been  contended,  that  under  the 

terms 
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The         terms  of  the  capitulation  by  which  the  colony  was  fur- 
rendered  to  the   Britijh  forces,   the  inhabitants  are 


Dacember  jth,  entitled  to  a  hearing  before  His  Majefty's  privy  council. 
But  It  appears  that  this  objedion  cannot  be  addrefled 
to  any  ferious  confideration  of  the  Court,  fince  the 
'  terms  of  the  capitulation  can  only  apply  to  the  capitu- 
lants  themfelves^  the  inhabitants  of  6V.  Croix j  and  can- 
not poflibly  be  extended  to  thefe  Americans  ;  efpecially 
when  it  is  confidered  that  they  are  in  this  cafe  them- 
felves  the  appellants.  I  have  no  hefitation  in  over- 
ruling that  objeftion. 

The  {hip,  it  appears,  arrived  at  St.  Croix^  having 
on  board  a  mixed  cargo,  confiding  partly  of  import- 
able and  partly  of  prohibited  articles.  The  only  fliip's 
paper  brought  before  the  Court  is  the  clearance  from 
New  Torky  which  expreflfcs  a  deftination  to  St.  CroifCf 
without  mentioning  any  intention  of  proceeding  on  an 
ulterior  voyage  to  St.  Domingo  or  elfewhere.  Now, 
the  prefumption  of  law  certainly  is,  that  the  goods, 
under  thefe  circumflances,  were  coming  to  the  Ifland 
of  St.  Croix  for  importation ;  and  this  prefumption  of 
law  is  confirmed  and  ftrengthened  by  information  upoa 
oath ;  for  the  coUeftor  of  His  Majefty's  cuftoms  at 
St.  Croix  pofitively  depofes,  that  *'  the  mafter  attended 
**  at  the  cuftom-houfe  with  the  clearance  from  N€w 
Tork  to  St.  Croix,  and  figned  his  mahifeft,  for  the 
purpofe,  as  he  ftated^  of  entering  his  cargo,  but 
ivithout  reporting  the  fame  or  ahy  part  thereof  for 
exportation.**  Here,  then,  is  a  prefumption  of  law 
fortified  by  a  declaration  upon  oath,  that  it  was  the 
intention  of  the  parties  to  effeft  an  importation  of  thefe 
goods ;  for  they  ailign  .no  other  intention  refpe£ting 
thefe  goods.  I  do  not  fay  that  this  would  be  conclufive 
Bgainft  the  parties }  but  th^  prefumptiaii  of  law  thus 

fortified 
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{brdfied  by  at  lead  a  negative  declaration  upon  odth,        The 
requires,  I  think^  to  be  rebutted  by  the  ftrongeft  pof-       °'^^^''^' 


fible  evidence.     Nov/,  how  (lands  the  cafe  upon  the  Decemhtr  jtb* 

evidence  which  has  been  adduced  on  the  part  of  the 

claimants  ?     I  muft  fay,  that  the  cafe  appears  to  labour 

very  much  under  a  defeft  of  the  regular  and  propet 

evidence.     The  mafter,  who  is  generally  made  ac-t 

quamted  with  the  real  deftmation  of  the  cargo,  ought 

to  have  been  produced  as  a  witnefs ;  but,  inftead  of 

him,  the  chief  mate  has  been  examined,  who  feldom 

knows  any  thing  of  the  real  and  ultimate  intention  of 

the  owners  of  the  cargo;  but  whofe  principal  duty  it 

is  to  attend  to  the  mere  mechanical  buHnefs  of  flow- 

iDg  the  goods.     The  other  witnefs  who  has  been  exa«^ 

mined  is  the  fupercargo,  and  he  is  ufually  fuppofed  to 

be  entrufted  with  the  fecrets  of  his  employers ;  but, 

ia  the  prefent  cafe,  the  perfon  filling  this  fituation  ha$ 

not  been  fo  entrufted  :  he  is  left  in  a  ftate  of  perfeft 

^orance,    and  is  dire£ted,  upon  his  arrival  at  5/. 

CroiXy  to  addrefs  himfelf  to  a  Mr,  M'Cormickj  and  to 

cooform  to  his  diredions  in  every  refpe£t.     But  neither 

has  Mr«  M^Cormicky  who  muft  be  fuppofed  to  have  a 

perfed  knowledge  of  the  tranfadion,  been  examined ;  * 

fo  that,  in  addition  to  the  defeft  of  evidence  on  the 

part  of  the  claimants,  ariiing  from  the  non-produdion 

of  the  mafter,  the  evidence  of  Mr.  M^Cormick  is  alfoi 

wanting.    Neither  the  mafter  nor  Mr.  M^Cormitky  who 

are  the  only  perfons  capable  of  affording  fatisfadory 

information   to    the  Court,   have  been  produced  as 

witnefles  ;  and  this,  I  think,  is  a  fetal  and  damnatory 

part  of  the  cafe. 

Let  us  fee,  however,  what  is  ftated  by  thofe  wit* 
neffes  who  have  been  examined.  Jofeph  Wtndfor^  the 
xhief  mate,  depofes,  that  *^  the  veflfel  was  cleared  from 
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New  Tork  to  Su  Croix,  that  he  underftood  (he  was 
bound  to  ^^«^;f  Cayes;  that  the  brig  came  into  this 
port  for  the  purpofe  of  canceUini^  a  bond,  and 
obtaining  a  clearance  for  /^ux  Cayes  ;  that  the  whole 
cargo  was  int(  nded  to  be  landed  here,  t.ut  not  with- 
out a  permit  from  the  cuftoni  houfe ;  that  the  brig 
was  in  a  very  leaky  condition  at  the  lime  of  entering 
this  port,  being  obliged  to  keep  one  hand  roiiftintly 
at  the  pump;  that  the  leak  is  not  yet  discovered, 
^*  but  that  (he  makes  re  fiderably  lefs  writer  at  prefent,' 
it  being  now  onb  neceiTary  to  pump  her  in  the 
morning  and  evening  ;  that  it  was  the  pofitive  inten- 
**  tion  of  the  parties,  previous  to  their  departure  from 
New  Torky  and  notwithftanding  the  gale,  to  come 
into  this  port."  The  fame  witnefs  further  ftates, 
that,  "  to  the  beft  of  his  knowledge,  the  corn  and 
"  meal  was  intended  for  this  place,  and  the  remainder 
*'  of  the  cargo,  he  believes,  for  St.  Domingo/* — So 
that  it  was,  undoubtedly,  the  intention  of  the  parties 
from  the  firft  to  enter  the  port  of  Si.  Croix ;  though, 
it  is  faid,  with  a  defign  to  re-export  the  prohibited 
goods. 

JNTow  the  Court  is  unable  to  learn,  at  leaft  from  any 
evidence  in  this  caufe,  in  what  manner  fhips  are 
reported  in  the  fVeJl-India  Iflands  when  there  is  an 
intention  of  re*exporting  a  part  of  the  cargo.  It  ap- 
pears, however,'  from  an  affidavit,  in  the  cafe  of  the 
Pat/ley^  that  when  a  veffel  arrives  with  a  cargo,  con- 
lifting  partly  of  goods  which  are  allowed  by  law  to  be 
imported,  and  partly  of  prohibited  articles,  it  cannot 
be  reported  at  the  cuftom-houfe  without  the  exprefs 
permiffion  of  the  governor.  How  far  the  governors 
themfelves  poffefs  authority  on  this  fubjcft  is  a  delicate 
queftion,  which  the  neceffity  of  this  cafe  does  not  calf 
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upon  me  to  difcufs.    In  this  country,  I  know  that  {hips        Th« 
are  allowed,  and  ev^n  encouraged,  to  brinjt  in  cargoes  ^ 

of  a  mixed  nature  ;  but  how  far  the  colonial  ports,  to   i>«owifer  ^th, 
which  the  general  policy  of  this  country  encourages  or 
tolerates  no  trade,  except  for  the  confumption  and  ufe 
of  the  iflands,  are  under  fimilar  regulaiions,  is  a  very 
large  queftion,  into  which,  as  I  have  already  flated, 
the  circumftances  of  this  cafe  do  not  require  me  to 
enter.     It  may  be  important,  however,  to  fee  whether 
the  mafter  has  complied  with  what  is  underllood  to  be 
the  ufual  pra&'ce  on  fuch  occafions.     It  does  not,  I 
think,  appear  that  any  permiflion  was  obtained  from 
the  governor,  Hylton.    The  fupercargo  fays,    upon 
his  crofs-examination,  '^  that  he  came  on  fhore  on 
*•  Saturday  the  fifth  mftant,  and  went  iaimediatcly  to 
^  the  government-houfe,  the  captain  taking  with  him 
"  the  papers  of  the  brig,  (he  does  not  fay  what  papers,) 
"  for  the  purpofe  of  fhowing  them  to  the  governor,  if 
'*  required;    that  while   the  captain  was   with  the 
"  jgovernor,  he  remained  at  the  door  of  the  govern- 
**  ment  houfe."    Now  it  does  not  at  all  appear  what 
pafied  between  the  mafter  and  the  governor;  nor, 
indeed,  can  if  appear,  fince  the  witnefs  remained  at 
the  door  whilft  the  interview. between  them  took  place; 
and  the  mafter,  who  is  alone  competent  to  fpeak  to  the 
point,  has  not  been  examined.     The  faft,  however, 
is,  that  no  permifSon  to  land  the  goods  is  proved  to 
have  been  obtained.     The  witnefs  goes  on  to  ftate, 
"  that  he  went  immediately  from  the  govemment- 
**  houfe  to  Mr.  M^Cormick,  for  the  purpofe  of  feeing 
**  him,  but  did   not  find  him;  that  Mr.  M' Ccr;;//V/6  . 
**  arrived  about  one  o'clock,  and,  after  delivering  the 
**  letters,  informed,  him,  that  it  was  too  late  this  day 
**  for  the  cuftom-houfe,  as  it  was  then  (hutting  up/* 

Here 
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Tht        Here  I  have  again  to  lament  the  want  of  proper 
information,  and  to  regret,  that  the  reafons  on  which 


i>ecemb»' sth,  the  judgment  of  the  Court  below  were  founded  have 
not  been  tranfmitted.     Many  points  of  local  informa- 
tion  may  have  influenced  the  decifion  of  the  Judge  of 
that  court,  with  which  I  have  not  been  indrufled,  and 
which  are  wholly  out  of  the  view  of  this. Court.    I 
defire  the   commiflioners  of  the    cuftoms    may  be 
informed,  that  it  is  matter  of  anxious  expedation  with 
the  Court,  that  the  grounds  of  the  fentences  pro- 
nounced in  the  Vice-admiralty  courts,  and  appealed  to 
this  Court,  may  in  future  be  forwarded :    the  cafes 
of  this  kind  are  becoming  very  numerous,  and  are 
very  important  in  their  confequences.     It  is  ftated,  that 
the  cudom-houfe  was  (hut  up  at  one  o'clock:  That  this 
fliould  Be  a  true  reprefentation  of  the  fa£t,  appears  to 
be  Ivghly  improbable ;  but  upon  the  truth  or  falfehood 
of  the  aflertion  it  is  impodible  for  this  Court  to  decide. 
The  wimcfs  Hylt$n  further  depofes,  *^  that  he  went  to 
^*  the  cuAom-houfe  on  Monday  morning,  about  nine 
^  o'clock,  accompanied  by  Mr.  M^Cormick  and  Cap- 
^^  tain  M^Kie\  faw  there  a  gentleman,  whom,  he  has 
**  fmce  been  informed,  was  a  Mr.  M^Lean^  a  nephew, 
^'  as  he  is  likewife  informed,  of  the  coIle£kor  Dubois* 
**  Mr.  M^Cormck  gave   him  an   unfigned  manifeft, 
^<  observing,  at  the  fame  time,  that  the  veflfel  was  in 
^'  a  leaky  fituation,  and  requefled  permiflion  to  land 
*^  the  cargo  for  the  purpofc  of  repair.     After  looking 
"  over  the  manifeft,   he  replied,  that  fome  of  the 
<^  articles  would  not  be  admitted  to  be  landed ;  to 
*^  which  the  captain  replied,  that  the  cargo  would  be 
"  in  great  danger,  and  would  receive  much  damage 
*^  from  the  lituation  the  veffel  was  in.     Mr.  M'Lean 
*^  then  replied,  that  a  furvey  muft  be  held  on  the  veffel, 

.        "  and 
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reflary  that  the  cargo  muft  be  landed 


fiirveyors  report       lu 


penmc  j»rwiiy  A$ 


**  would  then  be  granted  for  the  ptirpofe.  He  fiirtfaor 
^  aflced  Mr.  M^Connick  in  what  ftores  the  cargo  vouU 
^  be  put  in,  who  replied,  in  any  ftores;  and  that  be 
^  would  be  iecurity  that  the  cargo  ihould  be  re^fiitppedj 
^  they  then  left  him  for  tfaepurpofe  of  having  peribne 
^  to  liinrey  the  veflel.  Captain  O'Zuill  and  Captain 
"  Liitlcj  with  a  mafter-carpenter,  went  knmediateljf 
^  on  bott'd  the  brig,  when,  after  founding  the  pump, 
^*  they  found  (he  leaked  a  great  deal  i  they  ncamintfd 
'^  the  Teftl,  but  were  not  able  to  difcover  the  ieak« 
'*  The  deponent  declares,  th^t  he  heard  Captain 
^  (y2MU  bji  that  it  was  at^olutely  leceflary  the  cargo 
^^  ihottid  be  difcharged,  in  order  to  difcover  where 
^  die  leak  was.  That  a  report  of  furvey  was  drawA 
*^  up  by  Mr.  M^ormkky  and  figned  by  the  two  cap» 
«^  tabs  and  carpenter;  he,  die  deponent,  iaw  the 
^  report  in  the  hands  of  Mri  Dubois  before  thefdssure 
^  took  place.*'  Now  I  cannot  think  k  fiiflkiendy 
made  out  upon  this  evidence,  that  there  was  a  neceffity 
of  landing  the  cargo  in  conieqtience  of  the  damage 
ftiftamed  by  the  fliip.  Here  has  been  no  regular  fur« 
tey;  no  appointment  of  furveyors  by  the  cuftom- 
kw£i  or  the  court  of  vice^admiraky,  which  is  in  the 
habit  of  graming  commiffions  £or  diat  purpolc.  The 
furveyors  were  feledcd  and  'appointed  by  the  mafter 
hioifelf;  nobody  knows  who  they  were,  or. to  what 
CMntry  they  belonged ;  they  might  be  mafters  of 
loreif^  vefleis,  Nrho  left  the  ifland  before  the  cairfe 
came  on  for  a  hearing. 

llie  principal  circumftanees  in  evidence  bcfose  ihc 
Court  are  th^ :  that  the  ftip  amved  Mtfa  a  mhced 
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Tft#         t^"^^  coTififting  in  part  of  prohibited  articles  j  that 
.Z.T!!''!    fhe  had  a  cleara:;ce  for  Sf.  Croix,  and  St.  Croix  only  J 
3rc-mf^  5th,  that  the  mafter  repaired  to  the  governor,  but  for  what 
'*"•        purpofe  he  did  fo  does  not  appear ;  that  he  then  went 
to  the  cuftom-hottfe  to  tfnter  the  cargo,  without  dC'^ 
chring  that  he  meant  the  famcy  or  any  part  thereof, 
for  re>e^nrtation  ;  that  there  was  a  partial  and  private 
farvey  of  the  flwp  by  perfons  not  regularly  appointed. 
Such  circumflances  appear  to  lead  to  the  conclufion 
that  the  prefumption  of  law,  as  to  the   intention  of 
importing  thefe  goods  into  St.  Croix^  is  by  no  means 
mifted,  but,  on  the  contrary,   is  rather  confirmed. 
There  is  a  total  fail-are  of  proof  as  to  the  integrity  of 
^e  tranfaftion,  and  it  is  fufficiently  proved  on  thepart 
of  thefeizor,  that  it  was  the  intention  of  the  laders  of 
this"  cargo  to  difpofe  of  it  at  St.  Croix.     Whether  the 
'  cafe  fet  up  by  the  claimants  would  (fuppofinjg  it  to 

contain  the  true  account)  be  fufficient  to  protcQ,  xht 
ihip  and  prohibited  goods  from  confiTcation,  I  very 
nmch  doubt.  What  is  the  alledged  pmpofe  for  whioh 
the  flrip  was  brought  to  5/.  Crmx  ?  Why,  merely  for 
the  purpofe  of  fliifdng  her  papers,  and  obtaining  a 
frefh  clearance,  in  order  to  trade  with  ^  Domingo,  a 
revolted  colony  of  the  enemy ;  to  cffed  that  through 
the  medium  of  a  Britifi>  colony,  which  flie  was  not 
permitted  to  do  by  the  regulations  of  her  own  countiy. 
Is  this  a  legitimate  ufe  of  a  Britijh  colonial  port  ?  i 
thhok  not.  It  is  not  at  all  pretended,  that  they  caoir 
ibr  the  purpofe  of  fupplying  the  necefTide&of  the  ii)ajid ; 
*  for,  according  to  tl>eir  own  account^  they  were  iHiIy 
'to.&llas  nmchas  wa$  neceflary  for  their  iheidenU^l 
ixpences.  There  is  another  circumftance,. which,  in 
iny  opinicm,  radically  affeds  the  truth  of  the  pretence 
fet  up  by  the  cladmants.    It  is  faid,  that, it  was  uectllkry 

•  to 


till. 
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to  come  to  5/.  Crdx,  in  order  to  obtain  a  clearance        Th« 
Aom  a  pon  of  that  ifland.     Could  this  be  neceflary     '^^*^°^'''^' 
for  the  purpofe  of  obtaining  admiflion  at  Aux  Cayes  ?   December  jtb, 
Can  i  for  a  moment  doubt  that  the  diip  and  cargo 
would  have  been  received  at  Aux  Cayes  without  objec- 
tion to  the  form  of  clearance  ?   1  am  clearly  of  opinion, 
that  this  is  a  tranfadion  void  of  all  faith,  and  I  fhall, 
therefore,  confirm  the  fentence  of  the  Court  below^ 
condemning  the  ibip  and  the  prohibited  articles* 


SUCCESS^   SMITH4  JomidrysStll, 

^  I  ^rilS  was  the  cafe  of  a  (hip  under  the  Swedijh  flag  siupempioywiui 
-*•    and  pafs,  laden  with  a  cargo  of  deals,  tar,  iron,  S^^J^f 2d* 
and  other  articles ;  and  captured  whilft  in  the  profe-  '^•i^^k  "* 
cutum  of  a  voyage  from  Gottenburgh  to  Malmo.    The  swde  and  two 
cai]go  and  a  moiety  of  the  fhip  appeared  to  be  Swedi/h  «(!(' protJaidb|f 
property,  and  the  other  moiety  to  belong  to  Britijb  ^^  ^,^ 
fubje^    Claims  were  given  on  behalf  of  the  refpe£kive 
owners,  for  the  whole  of  the  property,  as  proteded 
by  His  Majefty*s  inftru^on  of  the  soth  of  Jum 

JuOGMlMt. 

Sir  W.  Sc9tt.-^'tYi\%  ttivp  and^  cargo  were  taken  oii 
a  voyage  from  Goitenburgb  to  Maimo,  and  are  pro^ 
ceeded  ag^inft  for  a  breach  of  the  Order  in  Coiincil 
of  the  7th  oi  January  1807,  by  which  the  intercourfe 
between  ^U  ports  from  which  Britijh  fhips  are  excluded. 
Is  prohibited.  On  the  part  of' the  claimants,  an  ez- 
trnption  from  the  operation  of  this  order  has  been  fet 

K  a  op 
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3k«        up  under  a  later  Inftrudion  of  His  Majefty,  reladvc  to 

roafttng 


/nwApip  tStfa,  When  the  caufe  came  on  for  bearing  on  a  former 
daj,  fome  doabts  were  entertained  refpe£Bng  the 
national  charafter  of  the  perfons  for  whom  this  pro- 
perty is  claimed  i  but  an  enquiry  in  the  nature  of  fur* 
ther  prcfof  has  been  made,  and  it  turns  out  that  (he 
cargo  is  endrely  Swedi/h^  and  that  the  fliip  belongs  m 
moiedes  to  a  ^wede  and  two  J5n^{^;ful3r|e£ls.  The 
evidence  to  that  effect  appears  to  be  full  aMMuisfaAMgr^ 
and  indeed  it  is  agreed  on  all  fide^,  thatihe  real^du- 
raster  of  the  parties  is  to  be  taken  on  the  proof  now 
before  the  Court.  It  appears^  likewife^  that  the  veflel 
fiuled  under  the  Swedijh  flag  and  pds,  and  that  the 
mailer  is  a  Britijb  fubjed,  who  has  been  admitted  a 
burgher  of  Kong-Elf  in  Sweden,  at  which  placct  how* 
ever,  he  lias  never  refided. 

Such  are  the  fa£b  of  the  cafe ;  and  the  qucRion  is, 
how  far  (his  fiiip  thus  owned  and  navigated  is  to  be 
coiifidered  within  the  order  of  the  aoth  of  June  1810, 
palled  for  the  jmrpdie  of  prote£tmg  Swed^  veflels 
carrymg  on  the  coalting  trade  of  'Sweden.  'Now  it  is 
aluiown  riile  t>f  1aW;r^aT^dl  ])artiesnsrgree  to  take 
^nSiie  lag  and  pals  of  another  country,  they  are  not  per* 
*  "  liiitted,'^  cafe  any'  Ificanteniaice  ^ould-afterwards 
arife,  to  aver  againft  the  flag  SSJTpals  ta -which  they 
have  attached  themfelves,  and  to  claim  the  Ijeneflt-  of 
fheir  real  charafter.  They  are  likewiFe  fubjeft  tD4his 
furiher  inconvenience^  diat  'iheur  own  real  charafier 
may  be  pleaded  againft  ihemt)y  others,  'Such  is  ihe 
Hate-df  ttpuble  dilad vantage  to  Wbicfh  peiTons  expofe 
fhemfelves  by  aSunung  the  flag  and  jKlfs  of  a  fordgn 
'ftate. 

The 
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point  on  which  the  captors  rely  for  condemna- 
the  prefem  cafe  is,  the  legal  incapacity  of  the 


ni 


Tht 
Succstc. 


riaimanfg  in  their  reat  chata£ler  to  carry  on  the  trade  in  Jaiuuuy  i 
vhidi  they  had  engaged.    What  was   the  relative 
fiCiiatioB  qS  Briiijb  and  Swedijf  lubjetta  at  the  time  * 
■BBU  thte"capture  took' place/    Sweden  had  ifliied  » 
dedftiation  of  war  againft  this  country,  but  that  had 
fot  bttn  Khoed  by  any  cQUBtgr--flgf;Mr^»Q'^  ^pTflF 
part  of  Grgfl/  Britain  ^  neitlyr  hjui  the  Brjtiffi  Go» 
Temment  caufed  any  notificati<Mi  to  be  made  to.  its  own 
IU>jeas  refpefting  the  fad  of  the  Swedijh  prochunation. 
[TBlJll!^  perhs^,  be  a  queltion  ot  lome  nicety,  to 
determine  how  far  this  unilateral  declaration,  not  aded 
upon  or  eveii  notified  to  them  by  the  government  of 
their  own  country,  would  affe£t  die  right  of  Britijb 
fubjeda  to  carry  on  their  accuftomed  intercourfe  with 
the  ports  of  Sweden.    But  it  is  not  neceiJary  for  the 
Court,  in  order  to  decide  upon  the  validity  of  the 
prefent  claim,  to  (ay  what  would  be  the  effed  of  this 
Rate  of  things ;  lor  the  queftion,  I  think,  may  be  con- 
lidered  as  retting  upon  other  grounds.    The  rcladve 
fituation  of  Sritijb  fnbjefts  to  Sweden  mult  depend 
"upon  the  Order  in  Councii>  by  wnich  not  only^tEe 
countries.with  which  we  are  adually  at  war,  butthofe 

\e  Britijh  llagliB  excliided,  are  placed 

m  a  itate  ot  piocKade.    The  blockade  which  has  thus 

impofed.  is  certainly  ofTnew  and  extende^[^u}  ; 

f  out  of  the  extraordinary 
decrees  iffued  by  the  ruler  ot  France  againll  the  com* 
Pierce  or  tBS^untry^  aodTubfifts^  thcrdPore,  in  die 
apprehenfion  of  the  Court  at  leai^,  in  perfe^l  juSice* 
then  is  the  fituadon  in  which  Isrutjh  luojects  are 
placed  by  theit  retaliatory  meafures  which  have  been 
redbned  to  as  a  defence  againft  the  injuftice  and  vio- 

X  3  lence 
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Th«        Icncc  of  the  enemy  ?    Is  it  competent  to  them  to  trade 
^"^^"''      at  the  ports  thus  placed  under  blockade,  provided  they 


joHuar^  ^Sth,  Can  by  any  means  elude  the  vigilance  of  the  govern* 
'^**'  mcnt  of  that  country  in  which  the  ports  happen  to  be 
fituated?  I  am  of  opinion  that  they  cannot.  The 
meafure  which  has  been  reforted  to,  being  in  the  nature 
oi  a  blockade,  muit  operate  to  the  entire  eaclufitm  of 
jsntijD  as  well  as  of  neutral  Ihips ;  for  it  would  be  a 
grols  violafinn  nf  npiif ral  rjjghts,  to  prohibit  their ttadgs 
an  J  to  permit  the  fubjefts  of  this  country  to  carry  on 
an  unreitricred  commerce  at  the  very  fame  ports  froni 
which  neutrals  are  excluded.  It  would  be  a  (hameful 
abuie  ot  a  bel ligerent  right,  thus  to  convert  the  blockade 
into  a  mere  inftrument  of  commercial  monopoly ;  and 
for  this  reafon  Britifh  ixibjefts  have  not  been  permitted, 
except  under  fpecial  licence,  to  have  accefs  to  thofe 
ports  which  lie  under  an  interdi&ion  as  to  general 
trade.  Such  licences  have  been  oc^afionally  iflued  in 
cafes  of  regular *and  ordinary  blockades,  and  may  p^r- 
haps  have  been  granted  with  greater  liberality  under 
that  impofed  by  the  Order  in  Council,  which  is  of  a 
peculiar  character,  and  xleceflarily  requires  a  greater 
degree  of  modification.  But  in  no  cafe  has  an  inter- 
courfe  with  blockaded  ports  been  allowed,  except  a 
licence  has  been  liirlt  ipecially  granted  for  that  purpofe. 
It  has  Been  dliftirlbed  us  a  ftrange  and  abiurH  pro- 
ceeding, to  deprive  Britifh  fubjefts  of  the  power  to 
trade  with  thefe  interdifted  ports,  when  the  very  eflPeO: 
intended  to  be  produced  by  the  Order  in  Council  was, 
to  compel  the  admiffion  of  Britjj^  merchandize.  The 
objed  of  the  Government  in  impofing  the  blockade 
has  been  truly  reprefented ;  but  that  objefik  muft  be 
attained  through  the  general  privations  occafioned  to 
the  enemy,  net  by  the  encouragement  of  the  trade  of 

your 
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joar  own  fubjefls  to  the  exclgfion  of  neutral  tr^de;        Th« 
a^ntrary   mode  of  proceeding  might,  perhaps,  b^ 


attended  with  adv^tage,  but  it  woulii  not  be  a  Icgi-  JTanunrtf  %Zxh^ 
timate  advantage,  fince  it  is  inconfiftent  with  the  rights 
of  other  countries.     Thefe  confideration5>  it  appear? 
to  me,  difpofe  of  th^  cafe  as  f^  as  Britijh  interefts  ar^ 
concerned. 

The  que(Jion  then  remains  as  to  the  othjcr  mpiety  of 
the  fhip,  which  has  been  claimed  for  a  SwecUJhiuh]^Q^^ 
and  whic}i  is  now  a^/nitted,  by  the  counfel  for  the 
captors^  to  belong  as  claimed.  It  has  b^en  contende4» 
that  this  part  of  the  property  is  eotitled  to  prote^pn 
under  His  IVIiajefLy's  indrudbn,  permitting  the  coaiting 
trade  of  Sweden  to  be  carried  on  by  Swedijh  lhips» 
jMany  orders  of  a  pacific  tendency  towards  Sweden^ 
particularly  this  of  the  2oth  oi  June  1810,  have  been 
ifl'ued  with  a  view  of  taking  off,  in  fome  degree,  the 
weight  which  would  otherwife  prefs  very  heavily  on 
the  commerce  of  that  king^m.  The  fame  indulgence^ 
however,  has  not  been  vouchfafed  to  the  navigation  of 
Ather  countiies,  and  this  Court  has  no  power  of  ex« 
(ending  it  beyond  the  terms,  of  the  order  by  which  it 
is  granted.  Is  this  then  to  be  confidered,  either  legally 
or  gr^nimaticaily,  as  a  Swedijh  fliip  ?  Grammatically 
it  certainly  is  not : — the  Court  has  already  pronoun£e4 
it  to  be  half  Brltijk*  Nor  do  I  tbmk  that  it  is  legal)/ 
to  be  confidered  a  S%vsdljb  ihip,  fuice  the  Sivcdijb  flag 
iind  pals  under  which  it  was  failing  do  not  defcribc, 
but,  on  the  contrary,  difguife,  its  real  charafler.  A 
^*wedijh  (hip  muft  be  Swedijh  in  toto,  without  any  inter* 
jnijj^re  of  other  intereds.  In  this  cafe,  a  ira£tioii 
pnly  of  the  flnp  is  Swedijb^  and  I  do  not  know  that  a 
moiety  has  a  peculiar  privilege  over  any  other  fra£tioiu 
^^Qofuter  what  wpuld  be  thci  eSe£t  if  ^  inere  Swedijh 

» 4  portion, 
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1W        porddn,  however  fmall,  were  fufficie&t  for  tbepurpofe 
Bvccsst*      ^  proteftion  from  Britijh  capture ;  the  navigation  of 


Janmp  afth,  the  whole  world  woutd  then  be  kc  in  to  the  adran* 
'  ^^  tages  of  this  trade,  which  it  was  the  exprefs  intention 
of  the  Orders  in  Council  to  prohibit.  It  would  only 
be  necefiary  to  get  a  SweJe  as  part-owner,  and  then 
an  American^  or  any  other  neutral,  would  be  at  liberty 
to  engage  io  this  couHe  of  trade,  and  the  blockade 
would  be  endrdy  at  an  end.  I  am  of  opinion,  that 
only  fuch  (hips  as  are  entirely  Swedijb  are  entitled  to 
the  favourable  operation  of  the  inftrufUon  ifliied  in 
June  f  810,  and  I  am  therefore  under  the  neceflicy  of 
pronouncing  the  condemnation  of  the  entire  fhip  and 
cargo^ 


iTrftnuwy  iSih,  VIXEN,  HltTCHIKGS. 

181a. 

K^ttionUw^  nnHIS  v^el,  nndtr  American  colours,  filled  firam 
^A^^^^tS^  Baltimore  on  the  1 3th  September  1 806,  and  fiom 
tSkit^arr  ^^/«* »»  Tnpnia,  on  the  26th  of  the  Tame  month, 
hadoei^wvid  ^Ti  an  aflbrted  cargo,  conilfting  of  flour,  Eafi  butia 
^ing  th«m  od  t(f  goods,  ^Bd  othcT  merchandize,  together  with  fixty-four 
yij^!!!!!!^^  boxes  of  fpecie,  bound  to  Bariadoe^,  and  arrived  at 
Mvfi^  t?a/^  jBujr  in  that  iOand  on  the  16th  O^afer;  when 
bsrenoMithoritr  the  fpedc  and  cargo,  fave  the  Eafi  India  goods,  w. 
uS^^^'  twenty  chefts  of  tea,  otte  package  of  Madras  handker- 
^trr^!!^  chiefs,  and  forty  bundles  of  nankeen,  were  landed, 
'^^'^oAmiMsam.     gjj J  ^g  (jiij  £^  /j^;^  gooAt  remainbg  on  boatdi 

^ere,  on  the  i  ft  Nwemberj  entered  and  cleared  a$ 

ftierchaiidiase  for  the  Ifland  of  St.  Thomas^    On  the 

'  $d  jfhvemter  iBt6p  tfie  (hip  andgoofbwere  feised  by 

TiMos 
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Tb^mo  Reetftrd  con^rdUcr,  aad  Tbtttm  SpHutr        rtm 
waiter  and  fcarcber  of  His  Mijefty's  cuftotts  for  the      ^""'- 
port  of  Bridgetaum,  m  a  foifsiture^  and  procseded  Mnttfitak, 
a^aiaft  ki  the  Vice-Adminky  Ck>iiFt  of  Airbadou.  '*'*' 

An  infiMmtion  was  filed  cm  behalf  of  tb«  fdoors, 
which  pleaded^  amongft  other  things,  as  follow^,  vim. 
Tbait  notwichftandioig  a  certain  aft  made  and  pafi^  in 
the  twdfth  year  of  the  reign  of  His  late^M^efty  King 
Charles  the  Seeond,  mtitnled  ^*  An  ad  for  the  encou. 
^^  raging  and  mcreafing  of  (hipping  and  navigati^  )'* 
alio  one  other  aQ  made  and  ptftd  in  the  fourteenth 
year  of  the  reign  of  His  laid  Majefty  King  Cbarles  the 
Second,  intitidcdt  ^'  An  aft  fcr  prercnting  frauds  and 
^'  regulating  abufiss  in  HiaMajefty's  cttftoma;**  aUb 
one  other  aft  or  ftatote  ottde  and  pafled  in  the  fifteenth 
year  of  the  reign  of  His  faid  Majefty  King  Cbarles  the 
Second^  intituled  *'  An  aft  for  the  encouragement  of 
^*  trade;*'  alfo  one  other  aft  of  ftatute  made  and 
paHed  in  the  Ihrenth  and  eighth  years  of  the  reign  of 
ifis  late  Majefty  King  fTslliam  the  Third,  intituled 
'*  An  aft  for  (ireyentiag  fraud  and  regukitmg  abuies 
^  in  the  plantatieii  trade ;"  aUb  oBe  other  aft  made 
and  pafledia  the  leventh  year  of  the  reign  of  Hia  late 
lifajcfty  King^  G^vr^  theFirft,  intituled  <'  Asaft  for 
''  the  fbrtbcr  preventing  Hit  Majefty'a  fuhjefts  trading 
^  to  tht  Eqfi  hiDes  under  fbr«gn  eommtflions,  aad 
^^  for  enoowaging  and  further  fecuriag  the  lawful 
^^  trade  thereto,  and  for  the  further  regulating  the 
^  pilots  of  JOmr,  Deatr  and  the  ^  ^  Tbaneif 
aifio  one  other  aft  iKide  and  pafled  in  the  fourth  year  , 
ef  the  rAffjOk  ci  Ks  ptefant  Blajtfty»  intituled  <^  Aai 
^  z&far  granting  ecrtaiu  duties  in  the  £ri#^  colonies 

%  **  ing. 
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Tfce        ^  ing,  and  making  perpetual  an  aft  pafled  in  the  fixth 

'""'  _   *^  year  of  the  reign  of  His  late  Majefty  King  George 

<Mrtf«fyiitfc,  «*  the    Second,    intituled   •An   aft  for  the    better 

**  fecunng  and  encouraging  the  trade  of  His  Majefty*» 
*'  fugar  colonies  in  Americor^  for  applying  the  produce 
^  of  fuch  duties,  and  the  duties  to  arife  by  vinue  of 
^  the  faid  ad,  towards  defraying  the  expeoces  of 
**  defending,  protefting,  and  fecunng  the  faid  cdo* 
^^  Dies  and  plantations ;  for  explaining  an  aft  made  ia 
•*  the  twenty-fifth  year  of  the  reign  of  King  Cbarkt 
**  the  Second,  intituied  An  z&.  for  the  encouragement 
•*  of  the  Greenland  and  Eaftland  traders,  and  for  the 
better  fecunng  the  plantaticm  trade,  and  for  akering 
and  di&Uowing  fevoral  drawbacks  cm  exports  from 
^'  this  kingdom,  and  more  effeftually  prerenciog  the 
<*  clandeftine  conveyance  of  goods  to  and  from  the 
faid  i^antations^  and  improving  and  feeuring  the 
trade  between  the  fame  and  Grgat  Brituin }"  alfi) 
one  other  aft,  made  in  the  twenty. feventh  year  of  the 
rdgn  of  His  prefent  Majefty,  intituled  *^  An  aft  for 
^  allowing  the  importation  and  -exportation  of  certain 
^  goods,  wares,  and  merchandizes,  in  the  ports  of 
^'  KingsUn^  Savanna  ia  Mar^  Moniego  Bay^  and  Santa 
•*  Lueca^  in  the  Ifland  of  Grenada^  in  the  port  of 
'^  RffffiaUy  in  the  Ifland  of  Dominica^  and  in  the  port 
"  of  Haffau^  in  the  Ifland  of  Hew  Providence,  one  of 
^  the  Bahama  Iflands,  under  certain  regulations  ^and 
"  reftriftions ;"  alfo  one  other  aft,  n^ade  in  the  forty- 
fifth  year  of  the  reign  of  His  prefent  Majefty,  intituled 
'^  An  aft  to  confolidate  and  extend  the  feveral  laws 
**  now  in  force,  for  allowing  the  importation  and 
^*  exportation  of  certain  goods  and  merchandize  iato 
*'  and  from  certain  pores  in  the  fVefi  Indies  y''  and, 
notwithiianding  certain  other  afts  and  ftatut^ s  in  this 

^h^f 
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behalf  made  and  provided,  certain  goods  and  commo-         The 
dities  of  the  produce  or  manufafture  of  the  Eafi  Indies ;  . 


to  wit,  twenty  chefts  of  tea,  one  package  containing  /f6ru«ry  zSti^ 
ten  bundles  of  India  or  Madras  handkerchiefs,  forty 

-packages  or  bundles  of  India  nankeen,  containing 
9bout  four  thoufand  pieces ;  and  (ixty-four  boxes,  Qon« 
taining  coin,  were  imported  and  brought  into  the  port 
of  Bridgetown^  in  this  ifland,  being  a  Weji  India  ifland 
belonging  to  His  Majefty,  in  a  cert^n  fchooner  or 
yeffel  called  the  Vixeny  from  a  port  in  the  United  States, 
the  fame  being  a  foreign  port,  the  faid  Eajl  India 
goods  and  coin  not  having  been  laden  on  board  the 
Vixen  at  any  port  of  the  United  Kingdom,  or  any  of 
die  colonies,  plantations,  or  territories,  belonging  to 
the  Crown  of  Great  Britain ;  and  the  faid  fchooner  or 
veffel  not  being  owned  by  Britijh  fubjefts,  or  navi- 
gated according  to  law ;  and  the  informants  having 

,  notice  of  the  illegal  actings  and  domgs  aforefaid,  did, 
on  or  about  the  3d  of  November  1806,  at  the  port  of 
Bridgetown  aforefaid,  feize,  as  forfeited,  the  faid 
fchooner  or  veffel,  with  the  boats,  tackle,  apparel, 
and  furniture,  together  with  the  cargo  on  board  her, 
which  faid  cargo,  together  with  the  faid  fchooner, 
ought  to  be  forfeited  and  confifcated,  according  to 
the  aSs  and  ftatutes  aforefaid,  or  fome  or  one  of  them 
ia.fuch  cafe  made  and  provided,  one-third  part  thereof 
to  the  ufe  of  our  faid  Lord  the  King,  one-third  part 
thereof  to  his  Honour  John  Spooner  Efq.  Prefident  and 
Commander  in  Chief,  as  aforefaid  and  the  other  third 
part  thereof  to  the  informer,  and  prayed  that  the  fame 
pight  be  forfeited  and  confifcated  accordingly, 

A  claim  was  given  by  the  mafter  for  the  velfcl  and 
^  goods  on  board  her  at  the  time  of  the  feizure,  as 
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1.  of  His  Ma|efty^  and  late  His  Majefty's  Vice  Conful  for 

r^  xM,   M^rylandy  refiding  at  Baltifmre,  and  there  carrying 

on  trade^  being  entitled  to  the  privil^es  of  a  citizen 

of  the  United  States. 

The  clainuuKt^  in  the  atteftation  in  fiipport  of  his 
claim,  depofed^  that  the  laid  veflel  was  laden  at  Bal* 
iinwe^  and  Nc^rfclk,  in  Virginia^  with  an  aflbrted  cargo 
of  flour  and  other  merchandize,  and  fome  fpecie,  in 
the  month  of  SepUmber  laft  paft,  with  which  (he  took 
her  departure  from  Baltimore  aforefaid,  on  the  13th 
of  that  month }  and  from  Norfolk  on  the  26th  of  die 
lame  month,  bound  for  Barbadoer^  and  arrived  in 
CarUJle  Bay  upon  the  i5th  day  of.  OSober  lall. 
That  on  the  17th  day  of  fame  month  the  veffel 
was  regularly  entered,  and  a  manifeil  of  the  cargo  of 
merchandize  and  fpecie  on  board  her  was  delivered 
into  the  cuftom-houfe  for  the  port  of  Bridgetaum  and 
the  feveral  ofEces  of  the  ifland*  That  permiflion  was 
duly  obtained  from  his  honour  the  prefident^  as  alCb 
from  the  proper  ofEcers  of  the  cuftoms,  for  landing 
fome  part  of  the  cargo ;  and  fuch  part  thereof  for 
which  permiffion  was  obtained,  and  which  was  men« 
tioned  to  be  imported  in  this  ifland,  having  been  dif- 
charged  and  landed  on  or  before  the  i  ft  of  November 
laft  paft,  the  fchooner  duly  obtained  a  clearance  and 
licence  to  authorize  her  departure  for  the  Ifland  of 
St.  Thomas,  which  was  regularly  figned,  as  well  by 
Hew  Dalrymple  E(q.  His  Majefty's  colledor  for 
the  port  of  Bridgetown^  as  by  the  faid  Tbomes 
Rocbford  and  Thomas  Spencer^  or  fuch  other  officers 
and  perfons  in  die  cuftom*houle  as  are  authorised  and 

accuftomed  to  fign  clearances ;  the  faid  veffidy  at  the 

rime 
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mne  of  fuch  deanaice,  as  well  at-aR  the  time  flie  was      J^ 
at  anchor  m  CarKJk  Bay^  having  on  board  and  i 


ihg  to  carry  away  the  &id  merchandiiee,  conflfting  of  ^^'jy  '^^ 
Eafi  India  goods.  That  the  articles  of  merchandize 
mentioned  in  the  manifeft  and  clearance  of  the  faid 
▼dOely  upon  her  entry  and  clearance  afortfaid^  ton- 
filled  of  twenty  chefts  of  tea,  one  package  of  Madras 
bandkerchiefis^  and  forty  bundles  of  nankeens;  and 
that  the  fiime  were  entered  for  exportation  under  the 
bead  of  forty  bundles  of  merchandize,  one  bale  ditto, 
and  twenty  fmall  boxes  ditto,  and  were  never  (unlels 
the  £ime  could  have  been  legally  effeded)  meant  or 
intended  to  be  imported  into,  or  landed  at  Barbados ; 
but  were  intended  to  be  carried  away  in  the  faid  veflel : 
die  claimant  therefore  innited,  that  there  was  no  import- 
ation whatever  of  all  or  any  of  the  articles  of  merchan- 
dize fo  entered  ^  aforebid,  within  the  fpirit,  trae 
mtent,  and  meaning  of  all,  any,  or  either  of  the  iaid 
recited  af&s  or  Itatutei,  or  of  any  other  z&  or  ftatute 
Whatever,  and  tfiat  there  was  not  any  intendon  whatever 
to  defraud  His  Majefty's  revenue.  That  on  die  day  of 
the  arrival  of  the  fchooner  in  CarJifle  Bay^  to  wit,  on 
the  faid  1 6th  of  Oftober  hit  paft,  permiffion  was  applied 
for,  and  duly  obtained,  tinder  the  fignature  (tf  his 
Honour  Prefident  Spoaner,  and  the  laid  Hew  DaU 
vympk  Efq.  coUe&or  for  the  port  of  BridgAa¥m^  as 
he  had  been  infimned  and  believed,  to  land  iucfy-fottr 
bases  of 'ipecie,  wiudi  he  had  alfo  heen  .inibrmed  and 
beiievad  wiene  procsred  .in  purfianoe  of  m  contraft 
entered  into  widi  the  Commander  in  Chief  pf  His 
Majefty's  forces  in  the  Weft  Indies^  for  the  accommo- 
dadon  and  fupply  of  His  Majefty's  (aidferces ;  and  the 
faid  j^jccie  was,  by  virtue  df  fuch  permiffion,  landed 
accordingly*    That  Ae  find  fpecie  did  not  form  -or 

comprize 
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Hm       comprize  any  part  of  the  cargo  on  board  the  iaSA 
^^  fchooner  at  the  time  of  the  feizure,  the  fame  having 

iumafy  i8Ui,  been  landed  on  the  i6th  of  03ober.  That  the  faia 
*****  fixty-four  boxes  of  fpecie  were  landed  by  the  ezpre{$ 
authority  of  His  Majefty's  reprefentative  in  the  ifland, 
.  obtained  for  that  purpofe,  ^s  well  as  by  the  permiifion 
of  the  (aid  coIlcAor  of  His  Majefly^s  cuftoms  for  the 
port  of  Bridgetown^  and  were  for  the  a£lual  fupply  of 
His  Majefty's  forces,  and  were  not  imported  in  contra* 
▼ention  of  any  or  either  of  the  2^  or  itatutes  nientioned 
in  the  information.  That  the  officers  of  His  Majefty'is 
cufloms,  previous  to  the  faid  velTel's  having  ob- 
tained her  clearance,  well  knew  and  underflood  that 
the  airticles  of  merchandize  mentioned  in  the  manifefl 
and  clearance  confifted  of  the  aforefaid  articles.  That 
as  all  the  tranfadions  relative  to  the  faid  fchooner  had 
been  open^  fair,  and  bondjidey  and  ,no  fraud  or  cot> 
lufion  whatever  intended  or  praQifed  by  him^  or  by 
any  perfon  or  perfons  intereded  or  concerned^  and  as 
no  breach  of  any  or  either  of  the  faid  ads  or  ftatute^ 
bad  been  committed,  or  ever  intended  10  be  com« 
nutted,  he  fuboiitted  to  the  judgment  of  the  Courtf 
whether  the  faid  veflel  and  cargo  ought  to  be  forfeited 
and  confifcated,  as  prayed  by  the  informants  in  the 
information* 

The  Judge  of  the  Vice- Admiralty  Court  at  Barhs^ 
Aes  rejed:ed  this  claim,  and  condemned  the  vefiel 
and  the  cargo  as  fpecified  in  the  information.  FroD 
this  fentence  an  appeal  was  profecuted  before  tbo^ 
Court. 

Judgment. 
Sir  W.  ScQtt. — ^Thig  is  an  appp^d  fmm  a  fentence  pf 
Ute  Vice-Admjur^ty  Court  at  Barbadw^  by  wbicb  tb^ 
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ftip  itfeif  and  the  goods  which  were  found  on  board        Tiic* 
it  at  the  time  of  feizure,  have  been  pronounced  fubjed         "*"' 


to  conderonaticxi.     It  appears  that  another  part  of  the  Mmaty  iios 

cargOy  confiding  of  fome  gold  and  filver  coxii,  had        '  ^^ 

been  previoufly   landed^  with  the    permiffion  of  the 

governor,   for  the   payment  of  His  Majefty's  forces 

compoTing  the  garrifon  of  the  ifland.     There  feemi 

alfo  reafon  to  fufpe£b  that  an  additional  quantity  of 

fpecie  had  been  put  on  fliore  for  a  different  purpofe, 

and  witltout  the  permiifiou  of  the  governor,  fairly 

obtained.     However  that  may  have  been^  no  feizure 

was  made  of  the  coin  which  is  laid  to  have  been  thus 

improperly  landed,  nor  doss  it  appear  to  have  been  at 

fiii  aan  objed  of  the  proceedings  in  the  Court  below* 

The  fad  was  not  there  in  iflue  between  jthe  pardes,  fo 

at  to  put  the  claimant  on  his  defence,  and  to  give  him 

an  opportunity  of  explaining  the  fufpicious  appearances 

with  which  the  tranfaction  was  attended.    I  ^11  there* 

fore  ^charge  this  circumftance  entirely  out  of  my 

coniideration,  and  not  fuffer  it  to  have  any  influence, 

cither  dhre&ly  or  indiredly,  upon  the  judgment  of  the 

Court.     The  proceedings  in  this  place,  as  they  were 

in  the  Court  below,  are  confined  to  the  ihip  itfeif,  and 

to  the  goods  which  were  remaining  on  board  at  the 

dme  when  the  feizure  was  effeded^    Thefe  turn  out 

<o  be  Eqft  htdia  gocds,  coniifUng  of  twenty  chefts  of 

tea,  one  package  of  Madras  handkerchiefs,  and  forty 

bundles  of  nankeen ;  and  it  is  on  account x}f' the  illegal 

importadon  of  thefe  goods,  that  the  articles  them- 

ielyes  and  the  Yeflel  have  incurred  .the  penalty  of 

CQofilcatioiL 

It  has  been  aflerted,  on  the  part  of  the  claimant, 
that  thefe  Eq^  India  .goods  were  brought  to  the  ifland 
wh^an  JDtflDtion  of  carrying  them  on  to  St.  Tbomas% 

and 
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jhM        aid  diat  they  ««€  a£bidlf  entered  at  the  coftom 
^^'*^*      lor  re<Kpcflrtation9  at  the  tunc  when  the  ieizure  was 


MtumyMti^  ande.  The  Govt  has,  upon  this  sdleged  ftate  of 
£b&s^  been  called  upon  to  dedare  hs  opiBioa  upon  a 
Tcry  hnpoftant  pcmtt  of  hnr,  which  his  nor  hitherto 
bem  decided  by  the  authoritj  of  a  fuperior  Gouit, 
namely,  whether  it  be  faiwiul  tor  Jlmerkam^  or  any 
other  fiMt^era,  to  bang  prohibited  goods  into  a  Bti- 
ti/k  colony,  with  an  lateBlKHi  of  ie«eBportiag  thean. 
But  in  order  finrly  ao  eaife  a  cafe  oi  this  kind,  it  i» 
hardly  neceffiny  to  obferve,  that  then  wmjJH  be  an  ab- 
ienoe  of  ail  fraud,  and  a  dear  proof  of  an  Inientioa  ta 
re-export  the  prohibited  artides.  In  the  ppefemt  cafe, 
however,  it  ia  admitted^  that  there  waa  a  qualified 
inteaiioA  to  import  thegoois,  and  that  aa  appijcadoa 
was  aAoaily  aaade  to  the  governor  for  his  permiffion 
to  land  ihem,  though  a  £ur  and  xngenoouad^alo&reas 
to  thdr  qualities  was  wicfaheld.  So  that  not  only  is 
diere  want  of  proof,  applying  to  a  dear  intentba  of 
re-erpoitiiig  the  goods,  but  there  is  even  aa  avowed 
purpple  to  inqporc  them,  provided  the  permiffion  of 
ihe  govcenor  could  be  ofacained.  The  Court,  thc»- 
fiore,  ta  not  ^aced  under  any  neceffity  of  ^fing  its 
opinion  on  die  ab(lni&  queftion  of  law;  at  lead  dierc 
is  another  previous  quefttoa  to  be  determioed,  how 
&r  the  ad  done  whh  an  intention  to  import,  if  f^ 
wnffion  eoidd  be  obtained  for  that  pnrpofe,  is  to  be 
confidered  a  lawful  zBu  Now,  it  lb  happens,  that 
£/jl9  India  gooda  are  fubjeft  to  a  douUe  prohibidcm. 
The  importation  of  them  into  the  Briti/h  coboies  is 
not  only  forbidden  by  our  navigation  and  coionial  lavs^ 
but  is  in  dire£t  oj^fition  likewife  to  the  guarded 
ri^UB  and  privileges  of  the  £19? /aiui  Company.  The 
provifioas  of  the  ftainte  by  which  die  ftri£kneis  of  dK 

colonial 


HIGH  CMJKT  OP  ADMIRALTY.  145 

colonial  fyftem  has  been  fomewkat  relaHed,  are  limited        The 
andfpecial.     A  difcretioiiary  power  is  veAed  in  the         ""^^ 


Crown  to  authorise  a  relaxaticm  wkh  refped  to  the  leh-uary  i8tb» 
importatioa  qf  feme  particular  articles,  and  this  power 
ia  to  be  exerofed  by  an  Order  in  Council,  tranfmitted 
.to  the  GavenKM*s  of  the  Weji  India  Iflands,  for  their 
guidance  and  diredion.  BvA  the  governors  themfelves 
are  intruded  With  no  fuch  difcretionary  power :  they 
muft  ]cck  to  the  text-law  only  as  contained  in  the 
order  iffoed  by  His  Majefty,  and  are  not  at  liberty  to 
aft  upon  their  own  ienfe  of  expediency  and  propriety* 
I  caimot  help  obferving^  that  the  fame  roiftake  has 
prcvaUed  in  this,  as  in  a  former  cafe,  (the  Jdamsy  Edwuds,  189: 
TMsj)  refpe£)ing  the  extent  of  a  governor's  authority 
to  permk  the  importation  of  prohibited  goods  into  the 
cdaBM  over  which  he  is  appointed  to  prefide.  It 
mttft  be  tmderftood  that,  unlefe  the  goods  are  enume- 
rated m  the  Order  in  Council  iflued  for  that  purpofe, 
the  pcamiilion  of  the  governor  is  null  and  of  no  effed  ; 
and  that  it  is  as  penal  to  import  non-enumerated  goods 
under  his  authority  as  without  it.  Such  a^proceeding 
mnft  be  placed  on  the  fame  (belf  as  an  attempt  to 
inpcMTt  the  goods  without  any  permiflioa  whatever ;  for 
a  permiffioii  which  is  in  itfelf  null  and  void,  is  in  fad  no 
permiffioA  at  all.  Neither  can  the  claimant  (helter  him« 
ielf  under  an  aflerted  ignorance  with  refped  to  the  extent 
of  power  vefted  by  law  in  the  governor.  Parties  coming 
to  trade  in  any  country  are  bound  to  know  the  laws 
of  that  country ;  nor  can  they  be  permitted  to  plead 
ignorance  of  one  part  of  the  law  more  than  of  another. 

If  the  cafe  refted  here,  I  am  clearly  of  opinion^ 
there  would  be  fufficient  caufe  of  condemnation: 
but  this  is  putting  it  <m  much  too  narrow  a  ground  $ 
lor  looking  to  the  circumftances  of  the  cafe  and 

rouu  x«  the  . 
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The         conduft  of  the  parties,    I  muft  fay,  that,  m  my 
apprehenfion,    they    fufficiently  difclofe    a    finifter 


Mehru^  i8th,  purpofe.     I  can  by  no  means  admit  the  juftice  of  th« 

reprefentation  made  by  the  counfet,  that  there  was  an 
abfence  of  all  attempt  to  deceive  the  government,  and 
to  evade  the  laws  of  the  country.     For  what  would 
have  been  the  conduft  of  the  parties  on  fuch  afuppo* 
fition  ?  There  muft  nedeflarily,  in  that  cafe,  have  been 
a  futf  and  candid  difclofure  refpeding  the  quality  of 
the  goods^  and  an  avowal  from  the  firft  of  an  ulterior 
deftination  to  St.  Tbomai.     But  the  faft  of  a  deftination 
to  that  ifland  is  not  mentioned  in  any  of  the  fhip's 
papers ;  it  is  not  averred  in  the  claim,  nor  is  it  fpoken 
to  by  the  matter  upon  his  examination.     In  his  anfwer 
to  the  interrogatories  which  have  been  addrefled  to 
him,  he  ftaces,  fimply,  that  tlie  veffel  was  bound  for 
Barbadoes^  and  the  aflferted  intention  of  proceeding  to 
St.  Thomas  only  comes  out  when  the  application  to  the 
governor  for  permifiion  to  land  thefe  goods  had  proved 
unfuccefsful,  and  when  it  became  neceffary  to  fix  upon 
fome  place  of  deftination  in  order  to  obtain  a  clearance. 
It  muft  be  obferved  alfo,  that  the  fliip  had  paffedk  the 
Ifland  of  St.  Thmas  in  the  courfe  of  her  voyage  t^ 
Barbadoesy  which  faft  is  hardly  conHftent  with  an  on^ 
ginal  intention  of  importing  the  goods  inta  the  formed 
ifland.    Then  how  are  the  goods  cbaraderized  ?    hi 
the  petition  which  was  prefented  to  the  governor,  for 
the  purpofe  of  obtaining  permiffion  to  land  them,  they 
are  not  reprefented  as  Eajl  India  goods,  but  are  de- 
fcribed  under  the  general  name  of  merchandize*    Th^ 
roafter  alfo,  as  it  appears  to  me,  has  been  guilty  of 
putting  a  felfe  face  upon  things.    He  has  fwom  that 
the  entry  made  at  the  cuftom*houfe  contained  *^  a  juft 
«  report  of  the  fliip>  and  a  true  account  of  the  ladings 
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^'  With  the  particular  marks,  number/  quantity,  qua^ 
*^  Sty,  and  property,  of  all  the  goods  and  merchan*  . 
^^  dizes  in  the  faid  (hip,  to  the  beft  of  his  knowledge  i^ebruery  iSth, 
^<  and  belief/*     Now  is  there  any  fpecification  of  chefe 
particulars  contained  in  the  entry  ?     Quite  the  con* 
trary.     No  part  of  the  cargo  is  entered  as  confifting  of 
Eaft  India  goods^  which  are  known  to  be  univerfally 
prohibited  ;  but  thefe  goods  are  ftill  defcribed  under 
the  general  name  of  merchandizej    of  which  fome 
articles  are,  by  law,  admiflible,  and  others  prc^ibited^ 
The  mailer  himfelf  profefles  a  perfeA  ignorance  as  to 
the  fad:  of  there  being  any  Eaji  India  goods  on  board. 
He  fays,  ^^  that  forty  bundles,  one  bale,  and '  twenty 
packages  were  put  on  board  the  faid  fchooner  at  the 
port  of  Baltimore,  in  the  United  States  of  America^ 
fome  time  in  the  month  of  Auguji  or  September  laft 
pafl ;  but  the  contents  of  the  fame  being  entered  as 
merchandize  generally,    this  deponent  cannot  fet 
forth  whether  the  fame  were  Eqfi  India  goods  or 
not.'*     He  further  fays,  that  "  he  cannot  fet  forth 
whether  the  perfon  to  whom  the  faid  goods  were 
**  configned   had  any  intention  of  landing  them;" 
though,  in  another  part  of  his  evidence,  he  admits, 
^  that  he  has  heard  permifHon  was  prayed  his  Honour 
^'  the  Governor,  that  leave  fhould  be  granted  toiand 
^*  the  articles  of  merchandize,  which  permiflion  he 
"  has  heard  was  not  granted.**     The  converfation 
which  took  place  between  the  mafter  and  Mr.  KiUikelly^ 
a  fearcher  in  the  port  of  Kingston^  fumifhes  another 
ground  of  fufpicion.    The  mafter  fays,  ''  that  he  him* 
^^  felf  cleared  out  the  faid  fchooner  at  the  cuftom-houfe^ 
'^  Bridgetown;    that  a  gentleman  of   the  cuftoms, 
^  whofe  name  deponent  does  npt  recolteft,  afked  him 
'*  concenuDg  a  cheft  of  tea  on  board  the  faid  fchooner. 
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The        **  but  detKMKnt  does  not  recoHed  that  tb«  tuA  eeMk. 
^^ 1^   ^*  man  qaeftioned  hJm  at  aB  coacoming  Eaft  tmiia 


Mruars  i8tb^  **  gcwcb  wbich  mi#h€  have  been  on  board,  Bor  did 
^  deponent  by  any  thing  cf  any  kind  of  Ea/l  bfdia 
<^  goods  whacfoever  cq  boaitl  the  faid  fdnponer/' 


Mr.  KiBkelly  has  iikewife  been  examined  upon  this 
pointy  and  he  giv«t  a  very  different  accoont  of  what 
paftd  betweea  the  mafter  and  himfeif.  He  &ys, 
^^  dnt  he  enqiMred  particcilariy  of  the  bid  Samad  Hid* 
*^  Mngt^  whether  be  had  not  any  more  tea  or  any 
^  Eaji  bfdia  goods  on  board ;  ro  which  he  anfwered, 
^  diat  he  had  only  bt ougiit  tbat  qtiarter-cheft  of  tea 
^  for  private  vrfe,  and  that  he  had  not  another  ounce 
^  of  tea  on  board,  nor  did  be  kncnr  of  any  Eaft  bidia 
^  goods  being  on  board  the  faid  fchooner/'  Now 
ht!fw  could  the  matter  take  upon  himfetf  co  Aidte  ihls 
aflertion,  whith  t&  quite  inconitftent  with  his  averred 
1(gnorance  of  the  contents  of  thefe  packages.  In  hb 
commonication  with  thi»  gentleman  he  afield  pofl- 
dvely,  and  without  referve^  that  he  bad  not  an  ounce 
of  tea  nor  any  Eafl  India  goodis  on  board,  and  it  tvms 
out  that  he  had  twenty  chefts  of  tea  and  a  large  quan- 
tity of  Eaji  India  goodfi.  Here  is  likewife  another 
com^riaiicm,  which  it  is  difBculc  ro  reconcile  ivith 
good  faith  in  the  parties ;  I  ailude  to  what  pafled  be- 
tween Mr.  Cavan,  the  confignee  of  the  cargo,  and 
Vix.  Dalrymple^  the  colle&or  of  the  cuftoma»  DaU 
ryn^le  fays,  that  **  Mr.  Cavan  followed  him  out  of 
^  the  cuJ(lom*houfe,  and  ferced  a  converfation  iq>oa 
s«  htm  as  a  private  gencleman  and  a  man  of  boooiir/* 
One  does  not  very  well  underftand  how  a  perfbft*  in 
an  official  fituation  can  be  confidered  to*  aft  as  a  gentle- 
man and  a  man  of  hosiour  in  fufferix^  himfeif  to  be 
uad^  die  depofitory  of  private  fecrets,  that  ini^t  con- 
cern 
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cem  cbe  execution  of  Ms  public  duty*    He  goes  oa  lo        The  * 
fiiy,  *•  Mr.  Cavan  informed  him,  that  the  goods  on  board  _ 

^  the  Vixen^  under  the  name  of  merchandize,  were  Eq/l  ukm^y  iM» 
^  India  goods,  and  chat  he  meant  to  petition  the  |;o-  ^ 
^  vemor  to  allow  (be  landing  the  fame }  the  deponent 
^  faid,  (and  very  properly,)  that  if  his  Honour  did  grant 
^^  the  petition,  deponent  was  bound,  by  his  orders, 
^  to  oppofe  dieir  being  landed/'  Dairymfl^  further 
ftates,  ^  that  be  was  no  otherwife  apprieed  of  tbefe 
^  being  Eq/i  India  goods  on  board  than  from  the 
^  infermation  given  hiiii  by  Mr.  Cavariy  m  the  con- 
'^  ▼erfation  that  paled  ^between  bim  and  the  deponent 
^  l^cvious  to  his  clearing  the  fchoonerfor  Si.  Tb&mas, 
^  and  which  converfation  the  deponent  had  reaibn  to 
^^  doubt,  as  the  decluation  on  oath  of  tbe  mafter  was 
^  much  more  to  be  depended  upon  than  the  priyate 
^  wcH-d  of  Mr.  Cavan  ;  that  the  deponent  did  fign  a 
^  permit  for  landing  the  goods  as  granted  by  the  pre* 
^'  fident,  for  which  he  received  the  ufnai  fee  as  paid 
^^  by  Mr.  Cavan  on  permits ;  that  by  the  eaptain^s 
*^  oath,  on  clearance,  the  ground  of  feizure  did  not 
^  exift,  he  having  fwom  that  he  had  on  board  twenty 
^^  boxes,  one  bale,  and  forty  bundles,  of  merchan- 
^  dize ;  that  by  the  word  of  Mr.  Cavan  deponent  had 
^  reafon  to  believe  fuch  ground  of  feizure  did  exift, 
^*  but,  as  he  has  previoufly  dated,  the  oath  of  the 
**  captain  did  away  with  the  word  of  Mr.  Cavan.^^ 
Kt)w  here  again  it  n  not  eafily  to  be  underftood  how 
the  cuftom-houfe  officer  arrived  at  this  eonclufion. 
The  mafter  had  fwom  that  he  had  thefe  packages  on 
board,  defcnbing  the  contents  df  them  as  merchandize 
generally,  without  making  any  fpecific  ftatemcnt  of 
the  quality  of  the  goods,  and  Mr.  Cavan  had  ei^reftly 
ftated  that  they  confided  of  £^ /iid!rVi  goods.    Ipre- 

1.3  fe& 
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TIm        fefs  that  I  aih  quite  at  a  lofs  to  know  how  Mr.  Dah 
'"*'      rympk  could  have  confidered  this  oath  of  the  mafter 


jMfruarv  18th,  ais  oppofed  to  the  declaration  of  Mr.  Cavan.     But 

*'**•       fuppofmg  the  condud  of  the  cuftom-houfe  officer  to 

bate  been  indulgent  towards  the  parties,  that  will  not 

alter  the  nature  of  the  cafe,  or  entitle  them  to  any 

rdief  from  the  penalties  infli&ed  by  the  flatute.    De 

Wolfcy  the  perfon  who  carried  up  the  petition  for  the 

permit,  fays,  ^  that  he  gave  the  laid  petition  or  paper 

to  Mr.  fValroud^  the  fecretary  to  his  Honour  the 

Prefident,  who  did  prefent  the  fame  to  his  Honour 

*^  the  Prefident  for  h^  peru£d,  faith,*  that  in  a  fhort 

^'  time  Mr.  Walroud  returned  to  deponent,  and  in* 

^^  quired  particularly  what  thofe  articles  were  which 

^^  were  in  the  petition  fo  prefented  for  his  Honour's 

'^  perufal  dated  tobemerchuidize;  deponent  anfwered, 

^<  that  he  could  not  tell ;  that  fome  further  converia- 

**  tion  then  took  place  between  him  the  deponent, 

^^  and  Mr.  fyalroudj  but  what  may  have  been  the 

<^  particular  words  thereof  he  cannot  pofitively  affirm ; 

^^  that  he  believes  he  might  have  faid  to  Mr.  Walroud, 

*^  that  fuch  merchandize  confifted  of  "kickfhaws,  or 

*^  trifles  for  the  ladies,  though  he  does  not  pofitively 

^^  recolle£L'*     The  petition,  it  appears,   was   again 

prefented ;  but  the  witnefs  fays,  ^^  the  Prefident  would 

^^  not  allow  the  landing  of  the  laid  merchandize, 

«<  becaufe  he  had  reafon  to  believe  that  it  confifted  of 

<^  Eqfi  India  goods,  whicii,  if  permitted  to  be  landed, 

*^  would  injure  the  Britijh  mercantile  intereft."    Now 

how  can  it  be  faid  that  the  conduct  of  the  parties  in 

this,  or  indeed  in  any  part  of  the  tranladion,  has  been 

open  and  ingenuous  ?    The  hlBi  of  there  being  Eaji 

bidia  goodis  on  board  has  been  difguifed  as  far  as  it 

was  poffible  to  difguile  it,  and  an  attempt  has  been 

made 
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tnade  to  praftife  an  impofition  on  thofe  who  had  a 
right  to  require  a  full  and  true  difciofure  of  every  par- 
ticular. At  laft,  the  petition  being  rejefted^  a  clear*  jFebmary  istfa, 
ance  is  applied  for  and  obtained,  and  hence  it  has  '^'^' 
been  argued  that  the  offence  was  purged.  But  a 
change  of  purpdfe,  fuppoling  the  fincerity  of  the 
change  to  be  clearly  eftablifhed,  would  not  relieve 
from  the  penalties  of  the  law,  fince  tlie  offence  had 
been  already  confummatcd  by  bringing  the  goods 
vithin  the  harbour  with  the  intention  of  importing 
them  under  a  permiflion,  which  could  not  in  any  way 
have  legalized  their  importation.  The  fincerity  of  the 
change  of  purpofe,  however,  is  rendered  fomewhat 
doubtful  by  the  fubfequent  condud  of  the  parties. 
The  veffel  had  already  lingered  three  days  fince  the 
clearance  was  obtained,  and,  it  ihould  feem,  would 
have  lingered  a  fourth,  Mr.  Cavan  hknfelf  admitting 
that  the  (hip  was  not  to  have  failed  on  the  day  the 
j  feizure  was  effected.    There  is  another  fad  in  the 

cafe  by  no  means  calculated  to  remove  tlxe  impreflioa 
which  has  been  made  upon  the  mind  of  the  Courts 
The  removal  of  the  goods  from  that  part  of  the  fhip 
in  which  they  had  been  originally  flowed,  is  a  cir- 
cumftance  produdive  of  fufpicion,  upon  which  no 
iatisfadory  explanation  has  been  given.  I  am  of  opi« 
xuon  that  the  fentence  of  the  Court  below  muft  be 
affirmed  with  cofts  againil  the  appellants. 
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*f  »«**  BEAVER,  Jones. 

ABrUi/k-hwk  npHIS  Ihip,  under  Britijh  colours,  was  feized  in  the 
to'foSjnen,  but  port  of  Quebcc,  and  together  with  her  cargo  pro- 

&^bJS£T  needed  agamft  for  a  breach  of  the  navigation  laws*. 
liable  to  con-  The  alleged  ground  of  forfeiture  was  an  illegal  importa- 
importing  goods  tiou  of  goods  iuto  a  Britijh  colouy  ou  board  a  foreign 
I3^y3  Ae  ftip ;  the  libel  charging  that  this  vcffel  did  not  belong 
wS^toi'^dJf-  ^^^fi^^  to  the  Britijh  merchant  by  whom  (he  was 
ftrent  perfogs,  claimed,  but  to  fome  American  citizens  to  whom  flie 
m  perf^^gno-  had  been  transferred  before  the  commencement  of  the 
S^nrfettdi     prefent  vqyage. 

fhare  the  dime 

^«'  Judgment. 

^G.^s^cii?^*  Sir  W.  &orf .— ITiis  is  a  queftion  arifmg  upoo  a 
ft6  o  3.  C.60.    reremie  proceeding,  founded  upon  the  illegal  importa* 

tion  of  articles  in  a  foreign  fhip  into  a  Britifi^  colony. 
The  libel  contains,  in  one  count,  a  general  plea  that 
the  Ihip  was  foreign  owned ;  and  the  other  counts 
%Mtffirmd  el  modo  the  transfer  from  tbe  Britijh  to  the 
4fnerican  owner. 

It  has  been  contended  in  argtnneiit,  ths^  it  is  necef- 
fary  to  prove  the  whole  of  this  infonnaticm  5  but  I  am 
of  opinion  that  it  will  be  fuiGcient  if  the  fa6l  pleaded  in  . 
the  general  count  only  be  eftablifhed  in  proof.  It  has 
been  laid,  too,  that,  in  this  cafe,  as  in  a  crimiinal  prcv 
ceeding,  it  is  incqmb^t  on  the  profecutor  to  prove  the 
truth  of  his  charge ;  but  the  aflerdon  is  not  correfl, 
45.J  c.i5.f.45-  for  the  law  has  provided  that,  in  cafes  of  revenue  pro- 
ceedings, ,the  onus  proband  is  to  lie  on  the  claioiant, 
and  not  on  the  feizor ;  and  this  does,  I  think,  make 
a  fubilantial  difference  between  criminal  and  revenue 
proceedings.  At  all  events,  and  taking  it  without  re- 
ference to  that  pofitive  rule,  it  muft  be  admitted  that 

nothing 
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nothing  more  can  be  required  of  the  public  profecutor       *  iiie 
than  that  he  fhould  make  out  a  primd  facte  cafe,  and       ' 


then  the  burthen  of  proof  is  thrown  on  the  other    if;>r«a«th, 
party. 

It  is  clear  that  there  cxifted  in  Shaw,  the  Briti/h 
owner  at  ^ehec^  an  intention  to  fdl,  and  in  Robinfon 
and  tiartjhorne  of  New  Tork  to  purchafe  this  fhip, 
and  that  they  purpofed  the  fale  fhould  take  place  at 
^ebec.  It  appears  that  a  notary  was  employed  to 
draw  a  bill  of  fale,  and  that  application  was  made  to 
the  cuftom-houfe  officer  refpefting  the  regifter,  but 
finding  the  transfer  could  not  legally  take  place  there 
in  die  manner  in  which  it  was  intended,  the  affair  was 
abandoned ;  but  it  was  abandoned  in  firm  only :  the 
mtention  of  purchafe  and  fale  contmued,  and  the  fub« 
ftancc  of  the  contraft  was  aftually  carried  into  effefit 
at  ^ebec,  for  the  payment  was  there  made,  and  the 
entire  management  of  the  fliip  was  there  transferred  to 
Rvbhjfon  and  Hart/borne^  who  appoint  the  mafter  and 
gire  direftions  for  the  Toyage.  The  mafter^  too,  fails 
with  a  full  impreilion  that  the  veffel  was  to  be  delivered 
up  to  the  purchafers  at  New  Tork. 

It  is  faid,  that  Mr.  Sbaw  of  Quebec  has  claimed  the 
fliip  as  his  own  property,  and  it  is  true  that  he  has 
done  fo,  but  he  has  made  no  affidavit  in  fupport  of 
his  claim.  Nor  can  this  omiffion  have  arifen  from 
mere  inadvertence  on  his  part,  for  ^he  circumftance  is 
brought  to  his  obfervation  at  the  time,  in  the  replica- 
tion cf  the  feizors,  where  the  want  of  an  affidavit  is 
noticed,  and  an  objeftion  is  taken  on  that  account  to 
the  admiffibility  of  the  claim. 

The  Court  having  got  fo  far  as  to  find  that  there 
^fnis  a  contraft,  payment,  and  delivery,  has  a  right  to 
ttll  Jipon  the  panics  to  ihcw,  in  the  cleareft  manner, 

that 
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The         that  there  was  not  a  complete  t^nsfer  of  the  property* 
It  has  a  better  right  to  do  fo,  fmce  the  caufe  was  ori- 


April  aSch,  ginally  tried  where  Mr.  ^haw  himfelf  was  refident,  and 
*  **•  muft  have  known  to  what  point  the  attention  of  the 
Court  was  direfied.  If  the  intended  cotitradl  had  gone 
off  altogether,  there  muft  have  been  fome  correfpon* 
dence  between  him  and  Robin/on  and  Hartjhome  with 
refped  to  the  difappointment ;  and^  if  he  acquiefced 
in  this,  there  muft  have  been  a  further  correfpondence 
refpedling  the  account  of  freight  and  the  outfit  and 
employment  of  the  veffeL  Now  there  is  no  fuch  cor* 
refpondence,  there  were  no  fuch  accounts  paffing 
between  them,  nor,  as  far  as  it  appears,  any  commu- 
nication whatever.  Out  of  tepdemefs  to  the  cargo, 
which  may  be  affeded  by  the  charader  of  the  ihip» 
the  Court  felt  a  difpofition  not  to  (hut  out  any  further 
proof  which  the  parties  might  have  been  able  to  adduce 
in  fupport  of  their  claim ;  but  I  am  now  told  that  no 
further  evidence  will  be  offered,  and  this  I  think 
decifive  of  the  point  that  the  ihip,  though  oftenfibly 
Britijby  is  in  reality  American  property.  As  the  Navi- 
gation Ad  confines  the  colonial  trade  to  Britijb^owned 
as  well  as  Britijh^built  veffels,  I  muft  affirm  the  fen- 
tence  of  the  Court  below,  condemning  the  fhip. 

With  refpefl:  to  the  cargo, .  which  belonged  to  dif- 
ferent perfons,  and  was  (hipped  under  a  perfed  igno- 
rance of  the  transfer  of  this  veffel,  it  was  attempted  to 
draw  a  diftindion  favourable  to  the  interefts  of  the 
owners. 

Court. — I  (ball  take  fome  little  time  to  confider  this 
cafe,  for  it  appears  to  me  to  be  one  not  only  of  igno- 
rance, but  of  almoft  invincible  ignorance ;  I  really  do 

noc 


r 
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not  fee  how  it  was  poffible  for  the  Britijh  fhipper  to        The 
find  out  the  true  charader  of  this  veffel.     Very  long        '^^'*' 


difcuffions  and  very  long  proceedings  have  been  found  Apni  aSth, 
neceffary  in  order  to  enable  this  Court  to  come,  at  laft, 
to  the  conclufton  that  this  (hip  is  not  Britijh  property, 
and  it  is  very  diiEcult  to  fay  how  this  difcovery  could 
have  been  made  by  the  Britijh  fhipper.  One  cannot 
help  feeling  that,  in  cafes  of  this  kilid,  innocent  parties 
may  be  ezpofed  to  great  hazard  and  inconvenience. 
At  the  fame  time  it  muft  be  recolle£ted,  that  the  navi- 
gation laws  are  of  great  and  momentous  importance, 
and  very  inflexible  in  their  nature.  The  penaldes 
impofed  by  them  may  indeed,  in  fome  inftances,  fall 
hard  upon  individuals  who  have  been  no  parties  to  the 
fraud,  but  the  national  benefit  muft  take  precedence 
of  the  profits  of  individuals.  The  law  prefumes,  too, 
that  the  party  damnified  has  a  remedy  againft  the 
author  of  the  mifreprefentation  by  which  his  lofs  may 
have  been  occafioned ;  and  though  it  may  fbmetimes 
happen  that  the  perfon  from  whom  the  remedy  is  to 
be  fought  is  not  in  pomt  of  folvency  able  to  make 
fatisfa£tioh,  flill  that  circumflance  can  make  no  dif- 
ference in  the  legal  principle,  which  remains  unfhaken. 
It  muft  likewife  be  obferved,  that  it  will,  in  many 
cafes,  be  a  matter  of  great  difficulty  for  the  Court  to 
find  out  what  is  ignorance  and  what  is  not,  fince  the 
fame  courfe  of  proceeding  may  be  ufed  in  difhoneft 
cafes  and  for  diihonefl  purpofes.  The  abufe  that  may 
arife  from  a  toleration  in  one  inflance  may  prove 
extremely  injurious  to  the  navigation  of  the  country, 
and  foreign  fhips  may,  to  a  very  great  extent,  have  a 
colourable  Britijh  charader  affixed  to  them  for  the 
purpofe  of  intruding  themfelves  into  a  courfe  of  navi- 
S3tioa  which  the  natioDal  policy  moft  ftridly  prohibits 

any 
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Tb«        sny  bot  Brkijb  (hips.    It  is  poffiMe  that,  i^os  tbefe 


BSAV««« 


grounds^  the  Court  may  find  it  neceflary  to  come  to 
jprM  aM,   •  1  concluiion  different  from  that  which  its  own  private 


I«X1» 


feelings  might  fuggeft. 


jAtjr  Mtfc,  On  afubfequent  day  Judgment  re/umed* 

i8i».  rjij^^  fubftancc  of  this  cafe  is,  that  the  goods  irerc 

imported  from  Halifax  into  Quebec  in  a  (hip  oilenfibiy 
Sritijb,  but  not  bm&Jide  owned  by  Britifo  fubjeds. 
I  have  had  occafion,  on  a  former  day,  to  confider 
vi^hat  the  charadler  of  the  fhip  really  was.  She  was 
failing  under  the  Briirjh  flag,  and  was  manned  by  a 
Britifif  crew,  but,  in  truth,  had  been  transferred  by 
fale  to  American  citizens,  and  was  unlawfully  ufurping 
the  privilege  of  a  Brii'ifh'fk\p.  The  queftion  is,  whe« 
ther  the  cargo  is  liable  to  condemnation  on  the  ground 
of  having  been  illegally  imported  on  board  this  Ame^ 
rican  ihip.  There  are  circumftances  in  the  cafe  that 
would  induce  the  Court  to  regard  it  in  the  mod  favour- 
able tight,  and  to  ftr^^ch  as  far  as  poflible  to  give 
relief  to  the  owners  of  this  cargo.  The  parties  have, 
I  think,  made  out  a  cafe  of  perfeft  innocence  of  inten- 
tion. ITie  (hip  failed  under  Britijh  colours,  was 
manned  with  a  Britijh  crew,  and  had  been  cleared  as 
Britijh  by  a  Court  of  Admiralty  at  Halifax.  1^ 
fcippcrs,  therefore,  had  no  reafon  to  entenain  a  ftrf- 
picion  that  (he  was  not  in  every  refpeft  a  Britijh  veffd. 
Under  thefe  circumftances  it  is  impofllble  not  to  fed 
a  deiire  to  relieve  them  from  the  penalties  affixed  by 
law  upon  cafes  of  illegal  impOTtation;  but,  at  the 
fame  time,  no  door  muft  be  left  open  for  the  violation 
of  the  high  interefts  whicli  the  navigation  ad  vas 
f  1  Car.«.  c.i8.  lutraded  to  pToteS.     Tlie  aft  begins  in  a  very  folciBfl 

manner-^/^  For  the  increaft  of  flnppmg  and  encoo* 

^<  ragezneiit 
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^  ragement  of  the  naYigation  of  this  nationy  wheron^      ^  The 
^  under  the  good  providence  and  proteftion  of  God,  ^ 


^  the  weahb^  laFety,  2Lnd  ftrength  of  this  kingdom  is  May  ufi^ 
^  fo  much  concerned/*  It  then  goes '  on  to  enaft, 
that  ^'  no  goods  or  conmiodides  vhatfocrcr  (hall  be 
^^  imported  into,  or  exported  out  of  any  lands^  iflande, 
**  ptantations,  or  territories,  to  His  Majefty  belongings 
^  or  ia  His  pofieffion^  or  which  may  hereafter  belong 
^  unto  or  be  in  the  poflfeinon  of  His  Majefty,  Hit 
^  heirs  and  fuccefibrs,  in  jijta,  Africa,  or  America^  la 
^'  any  other  fhip  or  (hips,  velTel  or  veiTels  whatfoever^ 
^  but  in  fuch  (hips  or  veifels  as  do  truly  and  withoot 
^  fraud  belong  only  to  the  people  of  England  or 
'^  Irelandj  or  toi^n  of  Berwick-uf on-Tweedy  or  are  of 
^  the  built  of  and  belonging  to  any  of  the  bid  lands^ 
^  iiands,  plantadons,  or  territories^  as  the  proprietors 
*^  and  right  owners  thereof,  and  whereof  the  matfter 
^  and  three-fourths  of  the  mariners^  at  leaft,  are  Eng'- 
**  UJb^  under  the  penalty  of  the  forfeiture  and  lois  of 
^^  all  the  goods  and  commodiues  which  (hall  be 
^  imported  into,  or  exported  out  of  any  of  the  afore- 
*^  bid  places  in  any  other  fhip  or  ve(fel,  as  alfo  ot  the 
^  (Mp  or  reiTel,  with  all  its  guns,  fumitore,  tackle, 
^  anummkion,  and  apparel/'  Now,  it  is  proper  here 
<D  confider  upon  whom  is  hud  the  obligation  which 
this  l^w  impofes;  and  T think,  by  the  true  conftruG- 
don  of  tlie  (irft  fe&ion  of  this  ad,  that  it  is  laid  upon 
die  owners  of  the  goods,  and  not  upon  the  owners  of 
the  (Upv  for  it  does  not  prohibit  a  fhip  foreign  owned 
fmm  entering  the  colonial  ports,  but  enadsy  that 
9>ads  Jhatl  not  be  imported  in  any  but  Britijb  vefiels; 
It  impoIeB,  therefore,  an  ob%ation  upcm  the  owners 
of  the  goods  to  take  caore  that  they  are  put  on  board  a 
pri^nr  veUcle*    Upon  whom  is  the  penalty  made  to 

6  attach? 
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The         attach  ?    Why,  upon  the  goods  m  the  firfl  place,  and 


Beaver. 


then^  in  a  fecondary  way,  upon  the  (hip  itfelf.     The 

May  14th,     owners  of  the  goods  are  required  to  afcertain  and  be 

*  '*•        anfwerable  for  three  things :  Firft,  they  are  to  know 

that  the  fhip  is  Briajb-owned ;  fecondly,  tliat  (he  is 

Britijb'huilt ;  and  laftly,  that  fhe  is  navigated  by  a 

Britijh  matter,  and  that  three-fourths  of  her  crew  are 

Britijby  which  it   is  abfolutely  neceiTary  that  they 

fliould  be,  except  in  time  of  war,  when  this  part  of  the 

43  0.3.  c.  64*     ftatute  is  relaxed.    *Thefe  regulations  may  occafionally 

operate  with  great  hardfhip  upon  the  owners  of  goods. 
It  may  be  very  difficult  for  them  to  difcover  whether 
the  (hip  is  BritiJb'Owntd  or  Briti/h-huilt ;  it  may  be 
ftill  more  difficult  to  afcertain  whether  the  mailer  and 
two-thirds  of  the  crew  are  Britijb:  They  are  frequently 
not  hired  till  after  the  cargo  is  put  outboard  the  fhip, 
and  yet  the  owners  of  the  goods  are  held  refponfible. 
It  was  conceived,  I  prefume,  that  the  objed  of  the 
ftatute  could  not  otherwife  be  attained,  and  the  facred 
rights  of  Britijh  navigation  upheld,  if  the  penalties 
could  be  avoided  under  the  plea  of  ignorance.  I  am 
therefore  clearly  of  opinion,  that,  if  the  ftrongefl 
poffible  cafe  of  ignorance  were  made  out,  it  would  not 
avail  to  protect  the  parties  from  the  penalties  impofed 
by  this  flatute.  What  would  be  the  confequence  if 
the  Court  could  entertain  a  plea  of  this  nature  ?  The 
onus  probandi  muft  then  be  thrown  upon  the  feizor, 
which  is  contrary  to  a  leading  principle  of  fifcal  law. 
The  parties  would  have  nothing  to  do  but  to  obtain 
the  neceflary  documents,  and  then,  by  a  collufive 
privity  between  the  owners  of  the  goods,  which  it 
would  be  impoifible  for  a  third  party  to  dete£l,  fbreign 
veflels  would  be  admitted  to  all  the  privileges  of  ]Sri^ 
iijb  navigation.    Cafes  of  this  kind^  therefore,  though 

a  they 
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they  may  operate  with  great  hardfliip  upon  innocent        The 
individuals,  yet  they  are  hardfhips  which  the  legiflature  ^ 

has  thought  fit  to  impofe,  as  necefTary  to  maintain  the  Mav  i4tk, 
great  ends  of  the  law.  The  principle  on  which  thcfe 
penalties  are  founded,  is  not  only  confined  to  cafes  of 
illegal  importation,  but  common  to  other  parts  of 
fifcal  law.  Inftances  of  the  kind  are  of  perpetual  and 
almoft  daily  occurrence.  Smuggled  goods  put  into 
a  waggon,  together  with  articles  of  an  innocent  de- 
fcription  not  only  become  liable  to  confifcation  them* 
felves,  but  induce,  alfo,  a  forfeiture  of  the  waggon  and 
the  innocent  goods  with  which  they  are  aflbciated. 

This  cafe  of  ignorance  has  been  aflimilated  in  the 
arguments  of  counfel  to  cafes  of  neceflity  and  impof- 
fibility,  upon  which  the  Court  has  thrown  out  fome 
obfervations  expreifive  of  its  inclination  to  relieve  the 
parties  from  the  penalties  which  the  law,  under  a 
ihider  interpretation,  might  feem  to  require.  But 
there  is  this  manifefl;  diftinftion  between  cafes  of  phy* 
fical  necefBty  and  cafes  of  ignorance.  In  cafes  of  vis 
fUdjoTj  as  where  a  fbip  is  compelled  by  a  ftorm  to  put 
into  an  interdifted  port,  the  mafter  protefts  againft  the 
^ds  and  waves,  but  he  cannot  bring  bis  adion,  there 
is  no  perfon  againft  whom  he  can  have  his  remedy. 
It  is  otherwife  where  a  party  is  impofed  upon  by  faUe 
appearances,  for  he  has  then  a  remedy  againft  the  per- 
ibn  by  whom  he  has  been  deceived.  It  may,  perhaps^ . 
have  happened,  in  the  prefent  cafe,  that  the  perfohs 
by  whom  the  fhippers  of  this  cargo  have  been  deceived 
in  the  charader  of  the  veiTel,  are  not  in  a  ftate  of 
folvency;  but,  though  not  folvent,  they  are  ftili 
amenable  to  the  law,  and  may  be  made  to  anfwer  ta 
thdr  perfons  what  they  cannot  in  their  purfes.  At  any 
rate)  it  is  the  only  remedy  to  which  the  law  refers  the 

fufferers. 
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Thft        fufferers.    It  would  be  dangerous  in  the  eztfeme  if 

^^"^      the  Court  were  lo  allow  any  relaxation  of  that  penal 

jt&y  x#k,     principle  which  makes  the  goods  liable  to  c<Mififcation 

'^        on  being  unlawfully  imported  in  a  foreign  (hip.     I  am 

therefore  under  the  neceility  of  condenming  the  cargo 

as  well  as  the  fhip. 


M^6A.  VROW  DEBORAH,  Luyk. 

A  Gcnce  not     ^T^]HIS  .was  the  cafe  of  a  fiiip  under  f  ruffian  colours, 
^fifct^ofcap^  which  waB  captured  an  the  lAtih  January  1812, 

b^^^pL     ^hilft  hi  the  profecution  of  a  voyage  from  An^rdam 
wus  date,  can    to  Londm  wlth  a   carffo  of  checfe-    There  was  au 

man  no  pro-  .  ,  ^ 

expired  licence  on  boards  permitting  the  veflel  to  come 
from  Nor  den  ;  and  there  were  alfo  feveral  other  docu- 
ments reprefenting  the  fhipment  to  have  been  made  in 
that  port.  A  claim  was  given  for  the  ihip  and  cargc*^ 
as  prote&ed  by  another  licence,  purporting  to  be  dated 
on  the  ^<4b  of  January  1812.  On  the  part  of  the 
captors,  an  affidavit  was  brought  in,  by  permiffion  of 
the  Court,  in  which  it  was  fwom,  that  from  inquiries 
made  at  the  council-ofEce  from  one  of  the  principal 
clerks,  it  appeared,  that  a  petition  had  been  prefeoted 
on  the  20tb  of  January ^  for  a  licence  to  import  from 
Amfierdam  on  board  the  Vrow  Deborah  a  cargo  of 
butter,  cfaeefe,  and  grain,  and  that  fucb  petition  bad 
been  rtfufed  on  the  fame  day,  and  the  reAifol  therecf 
intered  in  the  regiftry-book  of  the  coondl-office  ;  that 
no  further  application  was  made  rcfpe&ing  the  liceDce 
tiil  ib€  yoih  rf  the  fame  ntonib^  when  the  dainiytf 
ngain  attended^  and  added  the  following  words  to  bis 
petitiofti  ^  The  butter  and  checfe  to  be  wirefaoslcd 

«  Sot 
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^^  for  ezpoitatioii  in  Briti^  Ships }"  whereUp<Ml  a        tim 
licence  was  direded  to  be  granted.    The  claimant    dmVr1«. 
was  ordered  by  the  Court  to  produce  and  verify  the  ■  ■ 
direfnons  and  i^ftruftions  under  which  he  applied  for     ^3!%%^ 
^  licence^  and  to  exj^in  the  circumftances  which 
attended  the  applicaticm  for^  and  the  grant  ofj  the 
licence.    The  claimant  in  his  atteftation  depofed>  that 
ia  purfoance  of  dire&ions  received  by  his  houfe  of 
trade  on  the  i^tb  of  January ^  in  a  letter  from  their 
correfpondent  at  Amfterdam^  he  on  iU  aotb  <f  the 
fame  nwitb  applied  to  the  Privy  Council  by  petition^ 
for  a  licence  to  import  butter,  cheefe^  and  grain,  from 
AMfierdam  to  L$ndoo^  on  board  the  Vrew  Deborah ; 
that,  on  making  application  for  the  faid  licence  afet/i 
dofs  afiemvards  at  the  Council  Office^  he  was  informed, 
it  was  wkbheld  on  the  ground  that  the  petition  did  not 
cootain  the  claufe,  that  the  goods  fhould  be  ware» 
^houfi&d  for  exportation  ;  that  he  had  before  obtained 
ficences  on  prefenting  fimilar  petitions ;  but  it  being 
fuggefted  to  him,  that,  as  a  matter  of  regularity,  it 
would  be  neceflary  to  infert  the  (aid  claufe  in  the 
petidon,  it  was  accordingly  done,  and  a  licence  was 
immediately  ordered  for  the  protediop  of  the  ihip  and 
cargo.     Further ,  explanation  was  demanded  by  the 
Court,  and  an  affidavit  was  brought  in  by  each  party, 
refpefting  fome  alterations  which  had  been  made  in 
the  regiftry-book  of  the  Privy  Councfl,     The  queftio^ 
was,  whether  the  licence  would  enure  to  the  proteC(<^' 
tion  of  this  (hip  and  cargo,  which  bad  been  captured 
on  the  a^b  of  January.  . 

Jin>OM£NT. 

.   Sir  W.  &p//.— This  is  the  cafe  ol  a  iliip  and  cargQ 

vhich  were  taken  on  the  a4th  of  January  laft>  and 

VOL.  I*  u  which 
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TiK        which  have  been  clumed  as  proteded  by  a  Ucence* 

dbborab.     There  was  a  licence  on  board,  which  permitted  the 

■ '    -    veflTd  to  come  from  Ncrden  with  a  carcro  to  whomfo- 

lilt.  '  ^^  the  property  might  appear  to  belong:  feveral 
papers  and  letters  were  alfo  found  on  boards  none  of 
which,  I  thmk,  throw  any  fort  of  imputation  on  the 
writers  of  them,  except  one — I  mean  the  letter  No.  13, 
written  by  the  fliipper  in  Holland^  which  certainly  does 
contain  fome  dire&ions  improperfy  giren,  and  which 
proves  the  cargo  to  have  been  (hipped  at  Atf^erdam^ 
in  contradidion  to  the  licence  pelrmitting  the  veflel  to 
come  bom  Nordm  only.  The  mafter  was^inftruded 
to  lay,  the  imp  cuie  from  Norden^  and  that  the  fhip- 
ment  was  made  in  that  port ;  but  from  thefe  inftruc- 
tions  he  has  very  properly  departed,  and  has  iairly 
difclofed  the  h6t,  that  the  whole  cargo  was  put  on 
board  at  Amjhrdam.  The  letter  certainly  contains 
paflages,  which  are  not  confiftent  with  fair  dealing  on 
the  part  of  the  Dutch  fliipper.  The  other  letters  are 
free  from  any  impropriety  whatever,  and  are  not  cal- 
culated to  make  any  impreflion  upon  the  mind  of  the 
Court,  difadvantageous  to  the  writers  of  thenu  That 
letter  being  found  on  board,  naturally  enough  fuggefted 
to  the  captors  an  idea,  that  all  was  not  fair,  that  there 
was  fomething  in  the  tranfa£tion  which  required  further 
examination ;  and  more  particularly  fo,  when  a  claim 
was  given  in,  relying  not  upon  this  licence  which  was 
on  board,  but  upon  another,  whi^h  purported  to  be 
dated  on  the  aoth  of  January^  the  former  being  a 
licence  which  had  expired  nearly  three  months,  at  the 
time  it  was  put  into  ufe. 

The  licence,  under  which  protedion  is  claimed,  is 
dated  on  the  20th  oi  January ;  but  it  feems  the  appear- 
ance of.  this  licence  inflamed  the  fufpicions  which  the 

captors 


HIGH  COURT  OF  ADMIRALTY.  ^rfj 

.  captors  had  before  entertaioed^  and  put  the  parties  iipon       ^^ 

aaioquiry^founded  on  a  fuppofition  of  fraud.  What  was     dbboham. 

the  particular  fpedes  of  fraud  imputed,  I  do  not  know ;    '^^  ^    ' 

but  it  does  turn  out  in  the  courfe  of  the  inquiry,  that  the        iSxa.  ' 

licence  was  not  granted  on  the  a£lual  day  on  which  it 

bears  date.  It  appears  that  an  application  had  been  made 

at  die  Council  Office  on  the  20th  of  January^  for  a  li« 

cence  generally  to  import,  and  that  it  had  been  refufed 

or  vnibbeJdi  I  do  not  underftand  that  there  is  much 

fubftantial  difference  between  the  two  terms :  it  was  not 

granted  i  and  that  is  the  meaning  of  both  thefe  words. 

^Tbat  it  was  not  permitted  to  ilTue  till  fome  days 

afterwards,  appears  firom  Mr.Baker*s  own  affidaTit, 

who  made  the  application ;  and  that,  I  think,  is  a  cir- 

cumftance,  which  moft   materially  diftinguiflies  this 

cafe  from  thofe  which  wei'e  referred  to  at  common 

hw^  refpeding  the  incompetency  of  parties  to  aver 

againft  the  authenticity  of  public  inflruments.    Here 

it  is  the  party  himfelf,  who  impeaches  the  document ; 

he  admits  that  it  was  applied  for  on  the  aoth  oiJanuaryy 

but  fays  that  it  was  withheld.    It  was  fome  days  before 

the  licence  was  granted ;  and  then  it  was  with  a  con* 

dition  of  exportation  annexed  to  it :  it  can  never  be 

laid,  that  this  is  a  document  without  fufpicion,  when 

it  is  admitted  by  themfelves  not  to  have  been  obtained 

on  the  day,  cm  which  it  purports  on  the  face  of  it  to 

have  been  granted.    Here  is  no  attempt  made  aliunde^ 

and  by  other  parties,  to  impeach  the  inftrument,  but 

you  admit  the  fa£t,  with  refped  to  the  incorre^knefs  of 

the  date. 

In  this  flate  of  the  cafe,  the  matter  has  been 
brought  before  this  Court  for  its  decifion^  and  impu- 
tations have  been  thrown  out  in  the  arguments  of 
couafel,  as  if  the  tranfa^on  bore  hard  upon  the  cba* 
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y   ^       fftOcr  of  Mr.  Baker  J  by  whom  the  licence  iw»  ob- 
i:  soKAH.    tained ;  but  I  profefs  I  do  not  fee  any  thing  improper 
^^~7^  in  the  condud:  of  that  gentleman.    I  think  there  was 
jgia*       liifficient  authority  given  to  htm  to  apply   for  the 
licence ;  the  letter  indeed  fliews  that  Mr.Brandofty  and 
not  Mf.Baier^  fhould  hare  obtained  the  licence  {  bat 
I  fuppofe  it  was  thought  better,  that  the  (hip-broker 
^fliould  do  it.   And  I  obfenre  that  there  are  other  letters 
written  by  the  fliipper  at  Amfteriam^  which  imply  aft 
underftanding,  that  Mr.  Bakefl^^,  received  orders  to 
obtain  a  licence;    there  is,  therefore,  no  want  of 
authority  to  empower  Mr.  Baker  to  make  the  appli- 
cation. 

I  do  not  obferre  that,  in  the  order  given  by  Klinhft 
at  Amfiirdam^  there  n  any  intimation  that  the  licence 
was  to  be  for  re^eicportatbn :  it  was  to  be  for  imports* 
tion ;  and  where  it  is  fo  exprefled,  it.  maft  be  taken  to 
have  been  the  underftanding  of  the  parties,  that  the 
licence  was  to  be  for  importation  only^  and  not  for 
r«-exportati(m*  In  che&  terms  Mr.  Baker  made  his 
ai^f^icaticm  to  the  Council,  and  the  licence,  it  appears, 
was  witAbild  or  refnffd ;  in  (hort,  it  was  not  granted : 
he  was  unable  to  obtain  permiilion  to  import  generally ; 
it  a|>pear8,  therefore,  that  the  Board  of  Trade  under- 
ftood  the  application  in  the  lame  way.  AppUcation 
was  made  for  liberty  to  import  abiblutely,  and  without 
any  fuggeftion  of  ezponation  \  and  afterwards,  upon 
his  coming  to  the  Council  Office  to  know  the  fucceft 
of  his  a|^>UGation,  and  being  informed  that  it  was  not 
granted,  and  that  there  muft  be,  as  the  clerk  expreff^d 
St,  a  condition  annexed  of  exportation,  he  was  willing 
to  take  it'in  that  form^  and  in  that  form  it  was  finally 
gta&ted,  with  a  reference  back  to  the  date  of  the  lirft 
a{4»lioaticfi«    i  cannot  fay  that  this  coude  cf  condu^ 

10  throws 
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throws  any  blame  on  Mr ^  Baker ^  particularly  ivhen  liio 
coone&ed  with  the  circumftances  ftated  by  him,  that  duoka  • 
he  had  before  made  application  in  the  fame  ftyle,  which  — ■■■■  — * 
had  been  granted  with  modificatioQB  and  conditions  ^jZi%!' 
anqexed.  It  waa  natural  that  he  (hould  purfue  the 
Ikme  courfe  upon  the  preftnt  at  he  had  done  upon 
former  occafions.  How  far  the  pradice,  which  ieems 
to  have  obtained,  of  carrying  back  dates,  may  be 
corred,  it  is  not  for  me  to  fay  ;  it  ihpuld  feem  to  be  a 
pradice  likely  to  lead  to  many  and  great  incon# 
veniences.  Here  is  an  application  for  a  licence  to 
import  generally ;  That  is  refufed,  and  nine  or  ten 
days  afterwards  comes  an  applic^ition  for  one  to  import 
for  the  particular  and  fpectal  purpoie  of  re-exportation ; 
and  then  it  feemsi  that  the  date  of  this  new  application^ 
which  is  of  a  difierent  kind,  and  for  different  purpofes, 
is  wholly  paifed  over,  and  the  date  of  the  former  ap* 
plication,  which  had  been  ref^ed,  ia  affixed  to  the 
inftmment  founded  on  the  fecond  applicatbiL  If  this 
mode  of  affixing  dates  has  been  occafionally  pra&ifed, 
it  might  naturally  enough  lead  Mr.  Bohr  into  the 
courfe  of  condud  purfued  by  him,  and  does,  I  think, 
exempt  him  from  any  cenfure  on  the  occafion.  Per« 
haps  the  moft  convenient  and  diredl  mode  in  all  thefe 
cafes  would  be,  for  the  merchant  to  ftate,  upon  the 
(Mriginal  application,  whether  he  means  it  for  importa- 
tion only,  or  for  re-exportation.  The  Council  would 
then  iee  at  once  the  nature  of  the  application,  and 
they  would  naturally  refer  the  licence  back  to  the  time 
of  the  application.  It  cannot  be  expeded  that  the 
Council  ihould,  9t  all  times,  on  the  inftant  an  applica^ 
tion  is  made,  be  ready  to  iflue  the  grant :  it  cannot  be 
expeded  that  it  will  be  fitting  day  and  night  to  receive 
applications,  and  immediately  to  ilTue  the  licences. 

M  3  1  pre. 
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TiM        I  prefume  it  to  be  the  pradice  of  the  CouncH  to  hiter- 
DnioftAi.     P^f<^  ^  ^y  between  the  application  and  the  grant ;  and 
■  then,  if  they  fee  no  obje£tion  to  the  propofed^courfe 

'"xJls^**  ^^  trade,  to  refer  the  date  of  the  licence  lo  the  time 
when  the  application  was  made  for  it.  But  when  the 
original  application  is  rejeded,  and  after  an  interval 
of  many  days  an  application  of  a  different  kind,  and  for 
a  different  purpofe,  is  made,  and  the  prayer  of  it  granted, 
it  does  appear  to  be  fomething  like  an  inaccuracy  on  the 
part  of  the  inferior  Officers  of  the  Council,  to  affix  the 
date  of  the  one  to  the  grant  of  the  other.  If,  however, 
it  has  been  the  pra&ice  fo  to  do,  I  do  not  think  the 
merchant,  by  whom  the  application  was  made,  is  at 
all  to  be  blamed  for  accepting  the  licence  in  the  form 
in  which  it  has  been  ufual  for  them  to  be  iffued.  It 
was  not  the  bufinefs  of  Mr.  Baker  to  quarrel  with  the 
licence  on  that  head,  and  to  fay,  I  did  not  afk  for  the 
licence  till  the  35th  or  a6tH,  and  here  you  have  dated 
it  on  the  aoth,  the  time  at  which  you  refufed  the 
licence  I  then  applied  for.  He  very  properly  accepted 
the  licence  in  the  (late  in  whi(;h  it  was  offered  to  him ; 
a!nd  the  utmoft  tha&  can  be  alleged  againft  him  is,  that 
he  did  not  difclofe  the  fa£t  of  capture,  which  had  taken 
place  in  the  intermediate  time.  Whether  he  was  in- 
formed that  the  capture  had  been  made,  does  not 
iexa£l1y  appear ;  but,  fuppofe  him  to  have  been 
lacquainted  with  the  circumftance,  yet  when  the 
k^ouncil  carried,  back  the  date  of  the  licence  to  the  • 
poth,  I  do  not  fee  that  the  obligation  upon  him,  to 
difclofe  it,  was  of  a  very  preffing  kind,  for  at  that 
{time  the  capture  had  not  taken  place.  I  do  not  think 
ithere  is  any  ground  for  cenfuiing  the  condu^  of 
Mr.  Baker • 

The 
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The  queftion  comes  to  this  :—ls  it  (hewn  that  there  The 
was  any  licence  in  exiftence  at  the  time  when  the  Dabqaak. 
capture  was  made  ?  I  think  it  is  incumbent  on  the  — — — 
party  making  the  claim,  to  (hew  that  he  was  at  the  ^"u^  * 
time  fiimiflied  with  a-  protection ;  and,  when  he  has 
admitted  that  the  date  of  the  licence  is  incorreft,  when 
he  has  admitted  that  he  made  his  firil  application  on 
the  2oth,  and  that,  upon  calling  fome  days  afterwards, 
he  found  the  licence  had  not  been  granted,  can  I  fup- 
port  it  upon  a  mere  date  which  the  party  himfelf  admits 
to  be  incorred  f  Admitting  that  there  is  good  faith  in 
the  traniadion,  and  thinking  that  the  confequence  may 
bear  hard  upon  an  innocent  party,  what  is  the  Court 
to  do,  or  how  is  it  to  relieve  him  from  his  difficulty  i 
The  Court  muft  necefiarily  be  governed  by  the  prin* 
ciple  which  it  has  laid  down  and  aded  upon  in  other 
cafes,  that  a  licence  does  not  ad  rctrofpeftively,  and 
cannot  take  away  an  intereft  which  is  veiled,  in  point 
of  law,  in  the  captors*  The  Court  has  laid  down  this 
jprindple,  and  it  has  not  hitherto  been  impeached. 
In  what  light  the  matter  may  be  viewed  in  the  fuperior 
Court,  it  is  not  for  me  to  conjefture ;  but  it  (lands  as 
a  decided  rule  in  this  Court,  and  muft  be  adhered  to^ 
till  it  (hall  be  reverfed  by  the  decifion  of  a  higher 
tribunalt  The  cafe  appears  to  be  free  from  fraud ; 
but  that  is  a  drcumftance  which  cannot  alter  the  judg- 
ment I  find  myfelf  under  the  neceifity  of  giving.  A 
fuperior  court  with  more  extended  powers  may,  per* 
haps,  be  inclined  to  grant  the  party  that  relief  which 
it  is  unfortunately  out  of  my  power  to  beftow. 

To  give  protection,  the  exiftence  of  the  licence;  at 
die  time  when  the  capture  took  place  muft  be  pre- 
fumed :  the  party  has  not  averred  this  to  be  the  cafe ; 
and  the  ftyle.  in  which  he  expreffes  himfelf  in  the 

If  4  affidavit 
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afSdavit  implies  fo  abfolirtely  the  amtrary^  that  I  miaft 
take  the  contrary  to  be  the  h&.  I  am  boimd  to  be» 
lieve  that  the  licence  was  not  la  exiftence :  if  fo,  how 
can  I9  confidently  with  thoTe  principles  to  wfakh  this 
Court  has  adberedy  give  to  this  cafe  any  protedion 
which  is  to  be  derived  from  a  licence  fubfe4uently 
granted.  I  am  afraid,  under  all  thefe  circumftances, 
that  nothing  renuuns  for  the  Court,  but  to  pronounce 
that  neither  this  licence,  nor  that  which  was  on  bosurd 
at  the  titne  of  capture,  is  fufEcient  to  prote^  the  flii{l 
and  cargo**— !«-Ship  and  cargo  condenmed*. 


Kwemker  4xhf, 
i8i». 

Licence  to  ex- 
port a  eargo  from 

Zeitk  to  any  port 
tn  Venmart^ 
with  libcrcy  to 
touch  at  Chry' 
Uanfand  fiv 
clearance-— pert 
of  cargo  taken  on 
hoard  at  thn 
port— Ihip  and 
goods  prcferty 
of  the  fame 
owners— Con- 
ilemnatiop. 


HENRIETTA,  Jurgekskn, 

nj^HIS  was  the  cafe  of  a  (hip  under  Danijb  colours^ 
"^  with  a  licence  permitting  her  to  export  a  cargo  of 
coals  and  other  goods^  from  L^itb  to  any  port  in  Defi^ 
marky  with  liberty  to  touch  at  Cbrifiianfand  for 
clearance.  At  the  time  of  capture  (he  was  proceeding 
on  her  voyage  to  Copenhagen^  with  a  cargo  coniifting 
partly  of  coals,  which  were  laden  at  Leitb^  in  cocw 
formity  to  the  terms  of  the  licence,  and  partly  of  train« 
oil,  which  was  put  on  board  at  Cbrifiianfand^ 

■ 

For  the  Captors. — The  Kin^^s  Advocate  and  Herbert 
contended,  that  the  ihip  was  permitted  by  the  licence 
to  call  at  Cbrifiianfand  for  clearance,  and  for  no  other 
purpofe,  and  mufl:  be  fubjed  to  condemnation,  be- 
caufe  ihe  had  made  a  fraii^ulent  ufe  of  that  permit 
fion.    That  the  dl,  which  had  been  pot  on  bosprd 

at 
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\X  ChryHmf4nd^  was  clearly  liable  to  confifcadon,        th* 
aiid  thac  the  fliip  aod  the  ranaming  fart  .tef  the  """"*^ 
cargo»  as  belongii^  to  the  &me  perfoii^  miift  like-  jiriiimrji  ^, 
wife  be  coodemoed  Under  the  authority  of  the  JMa^       ^^^^ 

For 


*  The  JuRat  Ropes,  was  an  Ammcan  fhip,  laden,  at  tbe  time  of 
tiiptare,  with  a  cargo  confiftingof  101  bales  of  cotton,  xo  hogf* 
heads  of  tobacco,  aod  a  quantity  of  logwood  and  fuftick.  She 
{ailed  originally  from  Solan  in  jtmerua,  to  Tonningen^  and  from 
tKence  to  Rem^hrg,  where  part  of  her  cargo  was  delivered,  and 
other  goods  put  on  board.  The  veffel  then  proceeded  through 
the  Kkl  Canal  in  the  profeeution  of  her  voyage  to  Wtjmar^  off 
which  port  Ak  was  captured  by  ai>  EngR/h  cruizer.  The  Court, 
after  ftating  the  hBz  of  the  cafe,  and  die  evidence  by  which  they 
irtre  fupported,  laid-*— 

This  cafe  differs  from  that  which  came  before  the  Court  the 
other  day,  where  it  was  afferted,  that  the  veffel  was  merely  to 
pab  throtigli  the  cand  on  her  way  to  England.  The  mere  pafling 
through  a  canal  leading  to  another  fea,  with  an  intention  of  for* 
warding  the  voyage,  if  held  tobe  iltegal,  would  be  an  exteniibn  of 
the  law  of  blockade  beyond  what  it  Ins  hitherto  been  carried. 
There  may  be  great  inconvenience  attending  fuch  a  Courfe  of  navi* 
gation,  where  there  are  ports  upon  a  canal  of  this  defcription,  be- 
caufe  it  is  obvious  that  a  veifel  may  take  advantage  of  the  oppor- 
tunity to  depoiit  her  cargo  there ;  but  the  evil  muft  be  counteraded 
by  fome  dtred  prohibitory  meafure.  To  fix  the  parties  with  an 
btention  of  defivering  at  fome  of  thofe  ports,  upgn  a  faft  fo  am- 
biguous in  itfelf  as  that  of  entering  this  canal,  which  may  he,  and, 
}  piefume,  is  frequently  ufed  as  a  mere  canal  of  tranfit,  would  be 
|i  very  faarfh  application  of  the  law  of  blockade.  Suppofe,  for 
.inftance^  we  were  at  war  with  Sweden  as  well  as  Denmafiy  would 
the  palage  of  the  Sound  on  that  account  become  illegal,  becaufe 
there  are  enemies  on  the  one  fide  and  on  the  other,  no  order  having 
been  iffoed  to  prohibit  the  paflage  of  ^e  Sound  i  Now  this  is  a 
xxtal  which  pafllh  through  the  territories  of  a  (bvereign  with  whom 
weareatwari  and  although  force  might  be  applied  to  compel 

vcfleli 
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Th*  Ar  ibi  CImmanls.^^-^foddart  and  PbUlimn  coH- 

MdwNfar  4tb,  It  would  not  be  fubjed  to  the  fame  confideration  as  the 
>*'^'  cafb  cited  by  the  King's  Advocate,  wluch  was  that  of  an 
American  veflel,  captured  for  a  breach  of  the  blockade 
iropofed  by  the  Order  in  Council  of  die  7th  of  Januarj 
1807.  "^^^  the  main  objed  of  Government  in 
granting  thefe  licences,   was  the  encouragement  of 


Yeflels  palling  through  it  to  deliver  their  cargoes  in  his  ports;  yet 
it  does  not  necefiarily  follow,  that  it  would  be,  or  that  it  has 
been,  fo  applied.  I  own,  I  am  fo  far  decided  on  this  point,  that 
in  the  cafe  which  came  before  the  Court  the  other  day»  I  was  not 
difppfed  to  hold  the  intention  of  pai&ng  through  this  canal  a  Wo* 
lation  of  the  Order  of  the  7th  of  January ^  which  docs  iKit  interdift 
the  paffage  of  this  canalj  but  only  prohibits  all  trade  between  ports 
froni  which  the  Britifif  flag  is  excluded.  The  prefent  cafe,  how- 
ever, has  clearly  nodiing  in  common  with  that  of  the  former  day* 
This  Ametlctm  mailer  had  certainly  a  right  to  go  to  Rendflurg  \ 
but  there  he  origrinates  an  entirely  new  fpeculation,  and  is  proceed- 
ing with  a  cargo  from  that  port  to  Wlfmar.  The  cotton,  which 
is  the  great  bulk  of  the  cargo^  was  taken  on  board  at  Rgnd/hrgt 
and  it  is  the  great  bulk  of  the  cargo  that  will  determine  the  ^^te  of 
the  other  articles.  Then,  with  refped  to  the  fliip.  In  Other 
cafes,  where  a  few  trifling  articles  have  been  taken  on  boardf  toe 
Court  hs(s,  with  a  view  of  mitigating  the  difficulties  of  the  prefent 
times,  etercifed,  if  I  may  fo  exprefs  it,  a  kind  of  judicial  conni- 
vance ;  but  the  fame  indulgent  confideratlons  do  not  applyt  where 
the  principal  fhipment  is  illegal.  Here  the  cotton  is  the  bulk  ot 
the  cargo,  and  it  is  impoffible  to  feparate  the  fliip  which  is  employed 
in  carrying  this  unlawful  cargo  from  the  cargo  i^elf.  The  only 
remaining  qneftion,  therefore,  is  \rith  refped  to  the  |0  hogiheads 
of  tobacco.  Now,  it  is  admitted,  tb^t  the  tobacco  brought  from 
SoUm  was  landed  at  Rendfiurg  i  but  whether  this  is  any  p^  ^^ 
the  original  cargo^  mn  twfat*  As  it  is  the  property  of  the  owners 
of  the  fliip  employed  in  this  illegal  tran&dion,  the  Court  is  flot 
))0ttnd  to  take  that  benevolent  view  of  their  condtt£t.  which 
would  incline  h  to  aSune  the  f»A  for  the  purpofe  of  refti^ution. 

exportatiott 
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eiportation  from  this  country,  which  had,  in  this  cafe,   Htin[ll?TTA. 

been  accompliihed.  That  the  oil  formed  only  an  infig->    ■ 

nificant  part  of  the  lading,  and  that  the  penalty  ought  '^''•^J^  ^ 

not  to  be  extended  to  the  fliip  and  the  innocent  parts  of 

die  cargo.    That  the  Court  had  fo  decided  in  the  cafe 

of  the  Loui/a^  Grunder^  where  it  decreed  reftitution  of  a5tk  oa.  1810. 

the  colonial  produce,  and  contented  itfelf  with  con-      ( 

demning  the  pitch  and  iron,  which  were  not  within         ' 

the  terms  of  the  licence. 

luBOBfEMT. 

Sir  W.  Scott. — ^This  (hip  was  taken  on  a  voyage  from 
Leitb  to  Copenhagen,  with  a  cargo  confifting  of  coals 
and  train^il,  the  (hip  and  cargo  both  belonging  to  the 
fameperfon,  Mr.  Ro/en/eilde }  for  it  is  fo  reprefented 
by  the  mate,  the  only  perfon  who  is  acquainted  with 
die  tranfa£don»  With  refped  to  the  place  of  (hipment, 
Jie  fays,  ^*  that  the  coals  were  put  on  board  in  the 
"  month  of  April  laft,  at  Leitb,  and  the  oil  at  CbriJ^ 
^  tianfand  about  eight  days  before  they  failed ;  that 
^  the  coals  con(ifted  of  one  hundred  and  forty  tons, « 
^  and  the  oil  about  one  hundred  calks.'*  The  licence 
pemits  this  veflel  ^^  to  export  from  Leitb  to  any  port 
**  in  Denmark,  with  liberty  to  touch  at  Cbrijiianfand 
^  for  clearance,  a  cargo  of  coals  and  fuch  goods  as 
"  are  permitted  by  law  to  be  exported.**  The  (hip 
fiils  then  with  her  cargo,  or  at  lead  part  of  her  cargo, 
from  Lnth,  with  permKfion  to  touch  at  Cbriftianfand 
for  one  folitary  purpofe,  that  of  obtaining  a  clearance. 
yix.Rofenfeilde,  the  owner,  was  at  Leitb  at  the  time 
when  the  coals  were  put  on  board ;  and  it  appears 
alfo,  diat  he  was  at  Cbrijiianfand  whilft  the  (hip  was 
in  that  port.  Whether  he  failed  from  Leitb  to  Cbrif 
tianfand  in  diis  vcflel  doea  not  eza&ly  appear,  but  the 

faft 
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h&  is  cert2^^  that,  he  was  prefent  cm  both  occaGooa* 
He  mud,  therefore,  b?  4eemed  perfedly  cognqsant  of 
Utamoir  4th^  every  thing  that  has  been  done*    Now,  ini  what  maa« 


Her  has  this  tranfaftion  been  conducted  ?  Does  it  bear 

tipon  the  face  of  it  (he  (lamp  aiid  appearance  of  good 

faith,  and  of  an  honed  intention  to  apply  the  licence 

to  the  purpofe  for  which  it  was  granted  ?    The  former 

inafter,  who  had  failed  from  Leiib  to  Cbri/iianfand^ 

was  removed  from  the  (hip ;  and  when  I  am  told,  that 

he  was  discharged  on  account  'of  ficknefs,  I  confefs, 

that  I  cannot  help  entertainmg  fonie  doubts  of  the 

truth  of  that  account.     If  this  were  the  real  ftate  of 

the  cafe,  it  feems  hardly  poffible  that  the  mate  and 

the  new  mafter  fhould  be  ignorant  of  the  fad,  and  yet 

they  make  no  fuch  ftatement  in  then*  depolitions.  The 

only  evidence  to  which  I  am  referred  for  the  verification 

of  this  particular,  is  the  indorfement  on  the  licence' 

made  by  this  Mr.  Rofenfeilde^  the  owner,  who  is  him- 

felf  the  author  of  the  fraud,  if  there  be  fraud  in  the 

cafe«    The  prefent  mader  is  put  on  board  only  the 

day  before  the  veflel  failed,  and  is  left  in  a  date  of 

entire  ignoranee  as  to  the  fliipment  of  the  dl  at  Chrif^ 

tianfand.    Thefe  circumdances  give  to  the  cafe  a  drong 

colour  of  a  fraudulent  intention ;  and,  as  every  thing 

pafled  with  the  perfeft  knowledge  of  the  owner,  and 

was  done  in  his  immediate  prefence,  I  mud  conclude 

that  the  whole  of  the  cargo  is,  as  the  mate  reprefents 

it  to  be,  his  property,  and  that  he  is  refpondbk  for  die 

breach  of  the  licence. 

The  next  quedion  is,  what  is  to  be  the  conlaquence 

of  this  mifconduA ;  whether  it  is  to  be  vifited  wid^  a 

confifcaiion  of  the  prohibited  article  only ;  or  whedicr 

the  penalty  is  to  be  further  extended  to  the  ihip  and 

remaining  part  of  the  axgpi    Why>  it  19  £ud,  that 

the 
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the  Kceiice  ought  to  be  conftrued  beneficially  for  the  lu 
ponies,  and  thai  the  objca  of  the  Government  in  "'""""^^ 
granting  thefe  licenees  is  the  encouragement  of  expor-  NovenHer  4U1, 
tation  fronfi  this  country.  Hie  exportation  of  the 
pTddttce  and  nft&hufe&ureft  of  this  kingdom  is  un- 
doubtedly an  objed  of  great  importance  in  the  eyes  of 
His  Majefty*s  government ;  but  it  may  be  a  matter  of 
iimous  injiiry  to  this  country,  if  the  commerce  of  the 
enemy  is  to  be  carried  on  in  fecurity  under  the  abufe 
ef  BrHfp  Hcences.  The  parties  may  take  heavy  goods 
botti  the  ports  of  this  country,  and  then  carry  on  the 
coafting  trade  of  the  enemy  in  more  valuable  articles. 
By  fucb  a  mi&pplicadon  of  licences,  the  advantages  in 
frvour  of  the  eemmerce  of  this  cotmtry  would  be 
greatly  overbalanced :  the  confequences  which  muft 
enfue  would  be  mifchievous  in  the  extreme.  It  is^ 
therefore,  the  duty  of  the  Court,  as  far  as  Hes  witlun 
its  power,  to  guard  againft  ftich  fraudulent  applicadon 
ef  licences.  It  has  been  attempted  to  affimihte  thtt 
cafe  to  that  of  the  Louifaj  Grunder ;  but,  in  my  opi- 
nion, the  cafes  are  very  diilimilar.  A  licence  to  pro- 
ceed to  a  port  of  the  enemy  for  the  purpofe  of  trading 
b  certain  enumerated  ardcles,  and  a  licence  to  touch 
at  a  hoftile  port,  for  the  mere  purpofe  of  obtaining  a 
clearance,  are  very  diftinguifliable,  and  muft  be  fubjed 
to  very  diflferent  confiderations*  In  the  cafe  which 
has  been  mentioned,  there  was  a  liberty  of  trading  in 
a  variety  of  articles ;  there  was  likewife  an  abfence  of 
all  fraud.  Here  there  is  a  total  and  eflential  departure 
from  the  conditions  of  the  licence.  Here  is,  likewife, 
abundant  proof  of  fraudulent  uitendon.  From  an 
extreme  unwillingnels  to  prefs  upon  the  commerce  of 
the  country,  the  Court  did  not,  in  the  former  cafe,  hold 

it 
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Th*        it  to  be  a  fatal  departure  from  the  licence  to  take  on 

EWMtTTA.   jjQjm^j  non-cnumcrated  goods.    You  may  miftake  » 

Novsmber4^  to  the  dcfcriptioxi  of  goods   eaumerated  or    non* 

'^'**        enumerated :  but  heir,  where  you  break  through  the 

eflential  condition^  where  there  is  a  total  ezdufion  of 

all  trade,  the  ad  cannot  have  arifen  from  miftake  or 

*    inadTertence.    The  judgment  of  the  Court,  in  the 

X)ther  cafe,  therefore  fumilhes  no  authority  upon  which 

the  prefient  cafe  is  to  be  decided* 

With  refped  to  what  has  been  iSaid,  as  to  the  hard- 
ihip  of  fuflfering  the  confifcation  of  a  raluable  (hip  and 
cargO;^  merely  becaufe  a  Imall  part  of  the  goods  have 
been  put  on  board  in  an  irregular  manner,  I  can  only 
lay  that  the  prefent  cafe  fumiflies  no  fuch  argument* 
One  hundred  caiks  of  oil  form  no  finall  or  infignificant 
part  of  the  cargo  on  board  this  ihip.  I  think,  under 
all  the  circumftances,  that  I  do  not .  go  beyond  what 
the  ftrid  juftice  of  the  cafe  dein^ds  from  me,  in  pro- 
nouncing for  the  condemnation  of  this  fhip  and  the 
whole  of  its  cai^o. 


HIGH  COURT  OF  ADMIRALTY.  ,y^ 


BENNET,  Pahtmooi^  otherwife  Toukohusbakd,  ivbran^fr  401^ 

zSxft. 

•    _  « 

T^HIS  was  the  cafe  of  a  fhip  under  American  colours,  licMct  to^i^- 
which  had  been  captured  on  her  outward  voyage  n^  ^'^ncMd 
from  London  to  San  Lucar,  by  an  Engii/b  (hip  of  war,  tj^S^ 
ihe  Rehf^,  and  carried  into  Gibraltar j  where  flie  was  g^J°"^^ 
rdeafed  by  a  fentence  of  the  Vice- Admiralty  Court.  -H2ueftioiiis  m* 

^^m' of  Sam. 

She  was  again  captured  in  Jufy  i8ii,  by  His  Ma*  xncorwoidir 
jcfty'f  hired  armed  cutter,  the  Earl  Spencer,  whilft  in  j^JSSjedft. 
Ac  profecudon  of  her  retum-voy^e  from  San  Luear  JjS^l^?^***'*^ 
to  London,  laden  with  a  cargo  of  wool  and  wine,  luftitiitiom'"' 
There  was  a  Britijb  licence  on  board  at  the  time  of 
c^re,  granted  to   Mbflrs.  Gorden^  Murphy^ '  and 
Company^  allowing  them   ^'  to  load  and  export  a 
cargo  of  fuch  goods  as  sire  permitted  by  law  to  be 
exported  on  board  ibe  American  Jbipj  Bennet,  Tomg* 
hujband,  Mqfter,  of  about  two  h&ndred  tons  burthen, 
from  London  to  San  Lucar,  and  to  import  frmn  thence 
a  cargo  of  wines,  fruit,  liquorice,  qutckfilver,  and  other 
^panijb  produce  to  the  port  of  London.*^    It  sf^ieared 
from  the  depofitions,  that  Partridge,  the  mafter  and 
part-owner  of  this  flup,  had  aflumed  the  name  and 
charader  of  Toungbujband,  the  former  American  mafter, 
&r  the  purpofe  of  this  voyage ;  and  that  the  Ihip,  though 
fiulbg  imder  American  colours,  was  the  property  of 
himfelf  and  of  Meflrs.  Gordon,  Murphy ^  and  Company, 
^  Mritijh  fubjeds.    It  appeared,  likewife,  that  ihe 

was 
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■ 

TU        was  an  Atnerican  built  ihip,  but  had  been  regularly 
'      condemned  at  yfntigua,  and  purchafed  by  the  mafter 


ifmnmber^ih,  for  himfelf  and  the  other  part-owners.  A  Britj/b 
regifter  had  not  actually  been  procured  for  this  vef- 
fely  but  the  certificate  of  condemnation  at  Antigua  had 
been  left  at  the  cuftom-'houfe,  in  London^  m  order  to 
obtain  one  on  the  return  of  the  veflel  from  her  pre- 
fent  voyage. 

On  M^  ef  Mtf  e^tvffy  ibi  Kin^s  AdvoaHe  and 
Lu/kingt&».^^This  Oip  and  cargo  are  cbtmed  a^ 
Mrkijh  property^  and  can^  therefore,  derwe  no  protec- 
tion from  the  licence  which  is  granted  for  an  American 
Mp.  The  Court  has  alrndy  decided  this  point  ia 
#l«Mta  uh  the  cafe  of  dM  Jonge  Arend^  ^Aere  k  held  a  Britifi 
flnp  fdbjed  to  condemnation  for  trading  under  a  licence 
granted  for  the  importation  of  certain  articles  OH  board 

a  neutral  fbip.  The  licence  in  the  prefent  cafe  could 
^Ve  beea  obtuned  in  no  other  way  than  by  a  fraudu- 
lent mifreprefenla^n  of  the  national  charader  of  thit 
^dflfd ;  for,  if  the  privy  councfl  had  beea  made  ac* 
quaint^  with  the  true  ftate  of  the  cafe,  the  licence 
would  not  have  been  granted.  San  IfUcar  having 
reverted  to  the  permanent  poftffion  of  the  French^ 
muft  be  oonfidered  as  ftriftly  blockaded,  and  con- 
^  fequentty  all  veflels  would  be  liable  to  capture  for 
attempting  to  enter  die  port.  Even  if  the  original 
blockade  had'ceafed  to  exift,  a  new  blockade  has  been 
impofed  by  the  otAxx  of  DecenAer  181 1 .  Under  theft 
eucumftances  it  is  impoiCble  to  contend  that  tfas 
licence  produced  can  enure  to  the  prote&ioit  of  tbii 
veffeL 
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For  ibi  claimants 9  Arnold  and  Herbert. ^^^Vm  is  an        Tte 


American  prize-fliipi  purchafed  by  Britijh  merchants,       '^^"* 


»^ 


and  employed  by  them  in  carrying  on  a  trade  very  N^yoember  4ti% 
beneficial  to  this  country.  I'he  real  charafter  of  the  *  *^ 
veilel  was  difguifed^  and  (be  continued  to  pafs  as  an 
American  /hip ;  not,  as  has  been  reprefented,  for  the 
purpofe  of  impofing  upon  the  Britijh  government; 
but  in  order  to  proled  the  property  in  cafe  San  Lucar 
ihould  happen  to  be  in  the  poiTeiTion  of  the  French 
upon  her  arrival  at  that  place.  No  objeftion  could 
arife  on  the  part  of  the  Britijh  government  to  the  env* 
ployment  of  an  EngUJh  velfel  in  this  courfe  of  trade  9 
fince  a  communication  with  the  ports  of  Spain  is 
allowed  to  all  Britijh  fubjefts.  San  Lucar  is  not  in 
that  (late  of  fbrict  blockade  which  has  been  reprefented 
by  the  counfel  for  the  captors,  the  blockade,  which 
had  been  impofed  during  the  late  war,  having  been 
withdrawn  upon  the  eilablifhment  of  peace  between 
this  country  and  Spain.  By  the  Order  in  Council,  de-  4th  jw>  i9oS# 
daring  the  ceilation  of  hoftilities  againft  Spain  on  the 
part  of  His  Majefty,  it  is  declared,  *'  that  the  blockade 
^'  of  all  the  ports  iof  Spain^  except  fuch  as  may  beilill 
"  in  the  poflei&on  or  under  the  controul  of  France ^ 
**  (hall  be  forthwith  raifed."— -The  French  troops  were 
not  in  the  poiTeifion  of  San  Lucar  at  the  time  when  thi$ 
Order  was  iflued,  and  confequently  that  port  ceafed  to  be 
blockaded.  It  has  been  fuggefted,  that  there  was  a  re« 
newal  of  the  blockade  in  December  1811;  but  upon 
reference  to  the  terms  of  the  order  by  which  the  new 
blockade  was  impofed,  it  appears  to  have  been  of  a 
very  limited  and  partial  nature,  merely  prohibiting  tho 
admiflion  of  certain  articles,  and  there  is  nothing  in  the 
evidence  to  Ihew  that  this  (hip  viras  laden  with  any  fuch 
pnriiibited  gpods.  No  firaud  could  hare  b<|en  intended 
TOL«i.  N  againit 
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The        agalnft  the  government  of  this  country,  fince  it  appears 
from  the  depofuions  of  the  mafter^  that  the  hiitory  of 


ifatem^  4th,  the  veflel  was  difclofed,  without  refenre.  at  the  coftom^ 
houfe;  and  the  certificate  of  her  condemnation  left 
there  for  the  purpofe  of  obtaining  a  Britijb  regifter.  The 
mere  entrance  of  the  French  troops  could  not  in  Itfelf 
have  the  effed  of  renewing  a  blockade  that  had  ceaied 
to  have  exiftence.  Spanijb  property  l>elonging  to  perfons 
refident  in  a  part  of  Spain  fubjed  to  the  power  and 
controul  of  the  French^  has  been  reftored  by  this  Couiti 
under  the  Order  in  Council  of  the  4th  <^  July  1808^  in 
Edwaidt*  Rep.  the  cafe  of  the  Santa  Anna^  Larrinago.  It  camioti 
*^^  therefore,  be  faid,  that  the  property  of  BrUiJb  fubjeds 

is  liable  to  confifcation,  for  trading  at  a  place  in  the 
mere  temporary  pofleffion  of  the  enemy.  It  does  not 
even  appear  with  certainty,  that  the  port  of  San  Lucar 
was  under  the  complete  controul  of  the  French.  The 
laders  of  pan  of  the  cargo  are  Englijbmen^  refident  in 
San  Lucar^  which  would  hardly  have  been  permitted 
by  the  enemy,  if  they  had  acquired  the  entire  dominioa 
of  the  place.  On  thefe  grounds  it  is  fubmitted,  that 
the  claimants  are  entitled  to  reftitution. 

The  King^s  Advocate  and  Lujbingtm  in  rijpi^.— The 

ihip  and  cargo  have  not  been  brought  within  the  terms 

of  the  licence,  under  which  alone  the  claimants  could 

have  been  entitled  to  the  reftitution  of  their  propertyt 

nor  has  it  ever  been  decided  that  Briti/h  fubjeds 

are  at  liberty  to  trade  with  ports  in  the  pofleifion  of 

the  enemy.    A  queftion  has  been  raifed  in  the  couits 

of  common  law,  as  to  the  legality  of  the  trade  carried 

on  by  Britijb  merchants  with  Lijbon  and  OportOf  viiM 

in  the  poffeiiion  of  the  French  forces,  and  though  the 

point  has  not  hithoto  been  finally  decided,  yet  the 

^  opinion 
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opmion  of  thofe  courts  appeared  to  iocline  againft  the     :^^„ 
isgs&j  of  the  trade*  \ 

«  iSlft. 

JUDOMIKT. 

SSr  W.  Scoit.^^TbvB  (hip  wa«  taken  under  American  iv««iito  ^ 
tokwrsy  on  a  voyage  from  San  Lucar  to  London.  She 
Ms  fatfing  with  a  licence  on  board,  permitting  Mefirs. 
Gordon^  Murphy,  and  Company,  to  export  a  cargo  from 
London  to  San  Lucar^  on  board  the  American  Jhip^ 
Bennett  Toungbti/band  mq/lerj  and  to  import  from 
thence  a  cargo  of  wines  and  other  Spanijb  produce 
to  the  port  of  London. 

It  is  neceflary  to  confider,  in  the  firft  place,  what 
was  the  flate  of  San  Lucar  at  the  time  when  this  tranf* 
afiion  took  place,  llie  laft  otder  in  council  made 
with  refpe£t  to  that  port,  prohibits  the  admiflion  of 
certain  articles  therein  enumerated ;  but  with  goods  of 
every  other  defcription,  the  Ihips  of  America^  and  of 
all  neutral  nations,  were  at  perfect  liberty  to  enter. 
It  is,  therefore,  I  think,  clearly  eftablifhed,  that  the 
port  of  San  Lucar  was  placed  under .  a  qualified 
blockade  cnily ;  and,  unlels  it  can  be  (hewn,  that  this 
fliip  carried  prohibited  goods  on  her  outward  voyage, 
the  traniafUon  in  which  flie  was  engaged  muft  be  con« 
fidered  entirely  innocent.  That  (he  was  not  laden  with 
any  of  the  articles  excepted  in  the  order  of  council  may 
fiu'rly  be  inferred  from  the  cuftom-houfe  clearance, 
which  (he  obtained  in  this  country,  and  likewife  from 
die  chrcumftance  of  her  having  been  captured  on  her 
outward  voyage,  and  reftored  at  Gibraltar.  The 
veflel,  it  appears,  had  been  taken  by  an  Englijb  (hip  of 
war,  the  Rebuffs  and  carried  into  Gibraltar^  where  (he 
was  releafed  by  a  fentence  of  the  Vice-Admiralty. 
Gonrt.    The  qucftion  before  that  Court  muft  have 

N  %  been 
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The        been  precifdy  the  fame  as  that  now  made  here,  namely^ 

BiwNiTt     whether  the  voyage  was  legal '  or  illegal  i  fo  that  the 

^9otmber  dthj  queftion  which  I  am  now  called  upon  to  decide^is  already 

*^**"  res  adjudicaia.  The  Vice-Admiralty  Court  pronounced 
a  fentence  of  reflitution,  having  a  knowledge  of  all  the 
drcumilances  now  brought  to  the  noticex>f  this  Court; 
for  if  the  (hip  was  engaged  in  an  illegal  tranfadkoit 
the  illegality  was  at  that  time  confummated.  'JTh^ 
queftion  has  already  been  determined  by  a  competent 
tribunal,  from  which  no  appeal  lies  to  this  Court,  and 
this  previous  determination  might,  I  think,  have  been 
oppofed  with  fuccefs,  as  a  bar  to  any  inquiry  in  this 
place.  But  if  I  am  to  look  into  the  circumftances 
attending  the  outward  voyage,  I  inuft  fay, » that  I  con- 
cur entirely  in  opinion  with  the  Judge  of  the  Court  at 
Gibraltar  refpe£ting  the  legality  of  this  tranfafiion* 

The  (hip  failed  with  American  documents,  and  under 
American  colours ;  but  it  appears  that  ihe  had  Englijb 
colours  alfo  on  board,  and  that  (he  is  in  fa£t  Britijb 
property,  having  been  regularly  condemned  as  prize, 
and  purchafed  by  Britijb  owners,  though  fhe  bad 
not  yet  obtained  a  Britijb  rcgifter.  That  was  a  matter 
in  abeyance  when  (he  failed  from  this  country,  and,  I 
prefume,  continues  to  be  fo  up  to  the  prefent  time. 
■  Having  put  into  Cadiz  in  diftrcfs,  the  maftcr  applied 
for  affiftance  to  the  American  Conful,  who  obtaioed 
pofleflion  of  the  (hip's  papers^  and  afterwards  refufed 
to  deliver  them  up.  Now^  it  has  been  contended^ 
(hat  this»  being  a  Briti/b  fhip,  application  ought  not 
to  have  been  made  for  the  licence  as  for  an  American 
ihip.  Non  cmjiat  that  the  application  was  fo  made ; 
the  petition  to  the  Privy  Council  for  the  licence  is  not 
before  the  Court ;  fo  that  it  ig  impoffible  to  lay  what 

might  he  the  nature  of  the  application  there  made. 

^  The 


HIGH  COURT  OF  ADMIRALTY.  l8| 

The  feft,  that  the  fliip  had  become  the  property  of     .    The 
Britijb  fubjefts,   does  not  appear  to  have  been  dif-        "*"'^'    ■ 


fembted.     The  ofEcers  of  the  cuftoms  were  put  into   iVgrnm^  M, 

foH  pofTeilion  of  all  the  circumftances.   The  certificate 

of  cundetnnation,  'which  the  mafter,  in  his  depofition^ 

cdb  the  "  Certificate  of  Freedom,*'  was  produced  at 

Ae  Cuftom-houfe^  and  left  there  for  the  purpofe  oF 

obtaining  a  Britijb  regifter*     It  is  impoffible,  there* 

fore,  to  fay,   that  the  aflumption  of  the  Americait- 

chiraftcr  was  for  the  purpofe  of  concealment  and  of 

fraud  Qpon  the  Britijb  government ;  the  difguife  mud 

Iftve  been  aflumed  for  the  purpofe  of  gaining  admiffion 

al  San  Ltdcar^  on  account  bf  that  part  of  Spain  being 

ift  a  ftate  of  war  with  this  country,  if  fo-to  be  con<- 

fulered.    Nothing  is  proved,  or  even  alleged,  againft 

the  condud  of  the  parties  with  refped:  to  any  breach  of 

tbe  revenue  laws  of  this  country  :  on  the  contrary^ 

every  part  of  the  tranfa^lion  is  brought  to  the  know« 

iedge^  and  the  (hip  fails  with  the  permiffion,  of  that 

branch  of  the  government  which  is  intrufted  with  tho 

adminiftration  of  thofe  laws.      It  has  been  ftrongly 

urged,  in  argument,  that  Britifh  fubjeds  are  not  at 

liberty  to  enter  the  port  of  San  Lucar  for  the  purpofeft 

of  trade,  becaufe  that  plajre  is  now  under  the  dominion 

of  frante^  and  muft  therefyre  be  confidered  as  forming 

part  of  the  territory  of  the  enemy.  That  part  of  Spain 

in  which  S^n  Lucar  is  (ituated  ftands,  indeed,  on  a 

peculiar  footing  with  refped  to  its  ccHimedion  with  this 

country.     But  the  terms  which  are  ufed  m  the  Order 

of  Cottncil,  KTued  by  the  Britijb  government,  declaring 

the  ccliation  of  the  war  againft  Spain^  are  large  and 

fweeping— ^^  All  hofUlities  againft  Spain  are  imme- 

^^  diately  to  ceafe.     The  blockade  of  all  the  ports, 

^  except  fuch  a<  may  be  (till  in  the  poifeflioa  or  under 
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_  Tbt        <*  die  controul  of  France,  are  to  be  forthwith  nUtiL 
'*  All  ihips  and  veiSels  of  Spain  are  to  have  free  ad^ 


November  (Stb,  «<  mUSon  into  the  ports  of  His  Majefty's  dominions  ai 
'^  '  *^  before  the  prefent  hoftilities."  Words  cannot  con- 
vey a  more  general  and  unlimited  declaratbn  of  peace 
and  amity.  I  do  not,  however,  mean  to  lay  it  down 
^thout  any  reftriftioni  that  Briiijh  fubjeds  arv  tf 
liberty  to  trade  with  Spanijb  ports  91  the  pofleffion  of 
trench  troops,  unlefs  under  the  infpedion  and  with 
permii&on  of  their  awn  government ;  that  would  be 
going  too  fan  But  it  has  been  the  pradice  of  all 
times  to  aflume  diiguife  for  the.  pu^rpofe  of  impofiog 
upon  enemies.  This  is  not  to  be  defcribed  as  a  matter 
of  innovation ;  the  pra&ice  is  as  old  as  the  records  o( 
this  or  of  any  other  Court.  European  ftates,  when  hi 
declared  hoftility  with  each  other,  ftand  in  need  of 
commodities  which  can  only  be  obtained  from  countries 
in  the  pofleffion  of  their  enemies ;  and  flnps  have,  in 
aU  times,  been  permitted  to  afiume  diiguife  for  tbe 
purppfe  of  fupplying  fuch  neceffities.  It  is  no  new 
dodrin^,  that  hoftile  flates  procure  from  each  other's 
territories  fuch  commodities  as  are  efleatial  to  their 
welfare,  and  that  although  the  veflels  beloi^^ing  to  tbQ 
refpeftive  belligerents  are  not  permitted  to  enter  the 
ports  of  their  enemy  for  the  purpofes  of  trade^^  yet  fuch 
teflels,  under  the  difguife  of  neutrals,  or  of  alikb 
J^ave  coaftantly  obtained  admiffion.  On  thefe  gn>unid% 
I  am  of  opinioi]^  that  this  capture  cannot  be  main* 
fatned ;  and  I  pronounce  for  the  reftitution  of  tbk 
4up  apd  car^^o  on  payment  of  the  captor's  expcacM^ 
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THIS  was  the  cafe  of  a  fliip  uoder  Pru/Ran  colours,  i  *»«««  for «      /  j 
"^  "^  neutral  veflel 

laden  with  a  cargo  of  cheefe,  and  captured .  on  a  wiu  not  enure  to 

Toyage  from  Amfterdam^  with  an  aflerted  deftination  U^Mmy's"^- 
to  the  port  of  Leifb.   The  (hip  and  cargo  were  claimed  ^*io„^o  j^i- 
as  protected  by  a  Britijh  licence  on  board,  which  was  «iA  fubjeai,  not 

^    r         J      ^       jS  A<  1         i_       s^*  r-r  implicated  m  th« 

granted  for  the  *Prufftan  veflel,   the  Mwerva^  Hayes  fraud,  Ftoctded. 

matter }   and  the  queftion  was,  whether  a  licence  fo 

granted  would  enure  to  the  protedion  of  this  Danijh 

veflel,  which  had  been  fubftituted  for  the  Prujftan 

Teflel  named  in  the  licence.    There  was  aifo  a  furthei^ 

question  refpeding  the  fate  of  the  cargo,  in  cafe  the  ihip 

ftould  be  held  liable  to  condemnation.. 

for  the  Captors^ — The  King^s  Advocate  and  Adams 
contended^  that  a  grofs  fraud  had  been  committM  in 
the  application  of  the  licence,  which  was  granted  for  a 
neutral  veflel,  by  name,  and  had  been  employed  \vith 
a  view  of  protecting  the  enemy*s  flag.  That  this 
Jianijh  (hip  had  been  in  the  habit  of  trading  between 
Amfterdam  and  the  port  of  Bergen^  and  that  her  deftina« 
tion  to  Leitbj  on  the  prefent  voyage,  was  by  no  means 
certain*  That  no  doubt  could  be  entertained  as  to  the 
condemnation  of  the  fbip  itfelf,  and  that  the  penalty 
muft  extend  to  the  cargo  likewife,  unlefs  it  could  be 
ftewn  that  the  parties  to  whom  it  belonged  were  igno* 
nmt  of  the  abufe  which  had  been  pradifed*  That  the 
bills  of  lading  and  the  manifeft  were  falfe  with  refped  to 
thenameof  the  fhip  and  of  themafter,and  that  theladers 
of  the  cargo  muft  have  been  cognizant  of  the  fraud; 

K  4  fmce 
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DanIbI  r     ^"^^  counterparts  of  Ihefe  inftruments  were  left  in  their 

iiciT.   *    poffcffion,  at  Amjterdam.    That  thefe   circumftances 

^.  rouft  be  held  fufficient  to  affeft  them  with  a  knowledge 

Kovember  6th,       r  *.!.     r        j  «  r  t  i 

xgia.        or  the  traud,  and  confequently  to  enure   to  the  con- 
demnation of  the  cargo. 

For  the  Claimants  cf  the  Jhip.^^Jgnner  andLuJhinpm 
ar;;ued,  that  the  claufe  in  the  licence,  *^  to  whomfo- 
**  ever  the  property  may  belong,*'  would  aflford  pro* 
tedion  to  an  enemy's  fhip*  That  licences  are  frequently 
granted  to  Danijh  as  well  as  to  Pruffian  (hips ;  and 
that  it  is  a  matter  of  indifference  to  the  Britijh  Govern- 
ment what  the  national  charafler  of  the  veflel  may  be, 
provided  the  effential  conditions  of  the  licence,  as  to 
cbe  quality  and  quantity  of  the  goods^  are  complied 
>vii|i.  That  the  Court  has  decreed  the  reftitution  of 
property  under  fin^ilar  circumftances,  in  the  cafe  of 
)8u.  J(,b^  Krons^  where  the  (hip  was  defcribed  in  the  licence 
as  Swedijh^  but  was,  in  fafl:,  Rujjian  property.  That 
np  fraud  could  have  been  intended  in  the  prefent  cafe, 
fince  the  papers  were.originally  prepared  for  the  indi* 
vidual  fhip  named  in  the  licence,  and  all  the  circum* 
ftances  of  the  tnuifaftion  had  beep  difclofed  without 
referve  by  the  mafter.  That  the  Pruffian  fliip,  the 
Minervuy  having  been  detained  by  the  violence  of  the 
French  government,  the  parlies  had  innpcenily  fub- 
ftituted  this  vefftl,  and  w^re  therefore  entitled  to 
reftitution* 

F$r  the  Claimants  of  the  cargo. — Burnaby  and  Stod* 
dart  contended,  that  the  laders  had  a<5led  ^ith  entire 
good  faith,  and  had  complied,  as  nearly  as  circum- 
ilances  would  permit  them  to  do,  with  the  terms  of 

fhc  licence.   That  the  identical  cai^o  prepared  hr  the 

Pruffian 
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frtfljian  fliip,  the  Minerva^  had  been  put  on  board        Tu 

thisfhip,  becaufe  the  former  was  not  permitted  to       h"t^*^ 

dear  out  from  the  Texel  for  this  country.    That  no  ' 

doubt  could  exift  as  to  the  real  deftination  of  this  cargo     '"'IJgiL 

Co  the  ports  of  this  kingdom.    That^  if  fraud  had  been 

pradifed  in  the  fubftitution  of  this  ihip  for  the  other^ 

non  conftat  that  the  owners  of  the  cargo,  whoever  they 

may  be,  were  parties  to  the  fraud*   That  in  the  cafe  of 

the  Yrtnv  Cornelia^  Dykftra^  a  licence  to  bring  a  cargo  jMw.Rep.34f, 

in  one  veiTel,  was  held  fufficient  to  protect  the  fame 

cargo'fliipped  on  board  two  veffels.    The  Court  there 

faid,  **  The  quantity  the  government  looked  to  4  that 

^^  is  the  matter  to  be  confidered ;  and  if  the  quantity 

^  in  two  (hips  is  only  equal  to  what  might  have  come 

"  in  one,  where  is  the  fraud  ?    If  you  do  not  prove 

^  that  the  quantity  has  exceeded  the  intention  of  the 

"  grantor,  you  prove  nothing/'    That  in  the  prefent 

cafe  the  quantity  had  not  been  exceeded^  the  cargo 

«onfifting  of  the  very  fame  goods  which  had  been 

prepared  for  the  other  (hip.  and  that  the  claimants  were 

entided  to  the  fame  lenient  rule  of  interpretation. 

The  King^s  Advocate  and  Adams  in  reply.— The  pro- 
teffion  which  has  been  fct  up  for  this  (hip,  under  the 
claufe  of  the  licence,  "  to  whomfoever  the  property 
"  may  belong,"  can  be  of  no  avail :  Thofe  words  have 
always .  been  conftrued  to  apply  to  the  cargo  only  j 
and  it  is  impoflible  to  put  a  different  con(lru6tion  upon 
them  10  this  cafe,  on  account  of  the  claufe  immediately 
preceding,  by  which  the  parties  are  exprefsly  limited 
to  the  ufe  of  this  Prujftan  (hip,  the  Minerva.  The 
cafe  of  th-*  Johy  Krtms^  is  very  diftmgui(hable  fronj 
that  now  before  the  Courts  That  was  the  cafe  of  a 
veffcl  avowedly  Fmnifb  property,  to  which  a  licence 

was 


IP 
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Tb«        was  granted  by  name,  but  with  an  erroneous 
MEiT.  '    tion  of  her  national  charader,  occafioned  folely  by  the 


•— — '^''  recent  transfer  of  Finland  lo  Ruffia.  The  other  cafe, 
iSu*  '  which  ha^  been  mentioned,  the  Vraw  Cornelia,  differs 
alfo  materially  from  the  prefent  cafe.  There,  the  cargo 
had  been  adually  purcbafed  by  the  Britijh  merchants, 
who  could  not  withdraw  from  the  traniadion  without 
the  total  lofs  of  their  goods.  Being  unable  to  make 
ufe  of  the  individual  fliip  for  which  the  licence  was 
granted,  they  came  as  near  as  they  could  to  die  terms 
of  the  licence,  and  employed  other  neutral  veflels^ 
In  that  C2|le,  there  was  alfo  an  abfence  of  all  fraud. 
Here  a  hoftile,  not  a  neutral,  (hip  i&  fubftituted,  and 
the  bufinefs  is  conduced  throughout  in  a  fraudulent 
manner,  the  name  of  the  veffel  and  of  the  matter  being 
changed^  for  the  purpofe  of  avoiding  Briiijb  capture. 

JUDGil£NT. 

Sir  W.  5^0//.-— This  ihip  was  taken  on  a  voyage  from 
the  Texel  to  Leitb^  and  was  documented,  at  the  time 
of  capture,  as  the  PruJJian  (hip,  the  Minerva,  com* 
manded  by  a  Prtdffian  mafter.  Upon  inqi!iiry,  it  turns 
out,  that  (he  has  no  pretenfions  to  that  appellation, 
but  is  Dant/h  property,  having  every  chara&er  of  a 
Dani/h  veil'el,  and  that  the  mafter  is,  in  fa£i:,  a  Dane^ 
aifuming  the  name  of  the  former  Fn^jjiam  mafter. 
A  prote£Uon  is  fet  up  for  this  (hip  and  cargo,  imder  a 
Britijh  licence,  permitting  the  importation  of  certain 
enumerated  articles  bom  jimfterdam  to>  the  port  of 
Leitb^  on  board  the  Pruffian  (hip  Minerwh  Hajes 
mafter. 

The  queftion  is,  whether  it  is  in  the  power  of  the 
Court  to  apply  this  licence,  fo  granted,  to  the  pio* 
te^tion  of  tl^s  Dani/b  ibipi  witb  this  Damfo  mafter  on 

boards 
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board.    I  need  not  repeat  what  I  have  fo  often  ftated»       yim 
the  ansdoUB  yt^xfh  of  this  Court  to  relieve,  as  much  aa  ^^^"7.^^^ 
poffible,  the  difficulties  under  which  the  commerce  of  ■    — 

the  world  now  Uhours^  and  to  api^y  the  molt  favour*  ^^^^^S^^ 
abk  confideration  to  the  conftru^on  of  licence  cafea* 
At  the  fame  time,  it  is  necefikrj  to  be  remembered^ 
that  die  Court  poflefles  the  mere  power  of  iaterpreta** 
tioQ ;  that  it  muft  coafine  itfelf  to  a  reafonable  ez« 
planation  of  the  terms  naade  ufe  of,  and  cannot  alter 
or  difpenfe  with  conditions  confidered  as  eflendal  by 
Ae  govermnent  grantbg  the  Ecence.  If  the  Court 
Panics  the  ppwer  of  oxtenfion  by  favonrable  iotjexm 
pretation,  it  does  fo  only  where  there  is  a  toul  ab« 
leace  of  mala  fida^  and  where  unavoidable  obftacles 
have  been  thrown  in  the  way  of  an  exad  compliance 
vkh  the  terms  pfefcribed.  Where  there  has  been  ^^ 
vant  of  good  faith,  or  a  dq>arture  from  the  terma 
beyond  the  neceffity  thus  impoied,  the  Court  \ajk  not 
felt  itfelf  called  upoa  to  mitigate  the  penalties  incurred 
bj  fuch  a  deviation. 

With  refpeft  to  iuadamental  conditions,  without 
meviing  to  lay  down  any  very  prectfe  rule,  I  nuq^ 
venture  to  ftaie,  that  the  Court  ii  not/in  the  habit  cdF 
confidering  it  a  very  eflential  deviation^  if  the  ihips  of 
Other  countries  than  thofe  defignated  ia  the  licence 
have  been  employed,  provided  the  different  countries 
bd  the  fiu^e  political  bearing  towards  this  kingdom* 
tf  Png^  and  J^cmwrh  ftood  ia  the  fame  relative 
fitoation  with  nsfped  to  Ofr^  Britam,  licences  woul4 
be  gtanied  to  the  vefleU  of  either  country  witt^  eqpai 
ftqlity.  Biit  the  Court  has  newir  gonte  the  length  o£ 
holding  it  to  be  a  ms^ter  of  jadifioence  to  fubftitute  a 
ibip  bdoogiiig  to  acountry  at  vnr»  for  a  neutral ihip^ 
at tbfi Wlttamd  pkHfi;<9.9f  ikp  h^iditx  of?  th*  licence. 

Jtfany 
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The        Many  rcafons  may  induce  Government  to  grant  licences 
tjANKBAAn-    ^^  neutral  fhips,  where  it  would  not  beftow  the  feme 


HEIT. 


■  — '  indulgence  upon  fliips  belonging  to  the  enemies  of  th6 

jvbrm6^6th,  country.    I  know  that  His  Majefty*«  Government  has 
fometimes  granted  Kcences  for  enemies*  veflels ;  but, 
becaafe  licences  have  been  fo  granted  at  particular 
timeS)  doejs  it  therefore  follow,  that  they  would  be 
granted  all  umes  ?  "  I  cannot  take  upon  niyfelf  to  fay, 
that  the  Crown  would  not,  in  the  prefent  cafe,  have 
granted  a  licence  for  this  very  Danijb  (hip  ;  nor  can  I, 
upon  the  other  hand,  venture  to  iay,  that  it  would 
have  done  fo.    There  may  be  reafims  inducing  the 
Government  to  grant  licences  to  Danijh  fliips  at  one 
time,  which  do  not  exift  at'  another.     In  the  cafe 
which  has  been  cited  of  the  Joby  when  the  Court  held, 
that  a  licence  granted  for  a  SweSJh  veflel  would  enure 
to  the  protedion  of  a  Rvjffian  veflel,  thofe  coontries 
approaching  much  nearer  to  the  fame  relative  ftate 
towards  this  country  than  Pruffia  and  Denmark  do  at 
this  time.  • 

It  does  not  appear  exadly  when  this  (hip  arrived  at 
Amfierdam.  She  had  plunged  herfelf  into  difficulties 
by  enteruig  that  port;  and  it  might*  be  a  great  objeft 
with  the  owners  to  extricate  her  from  her  ftate  of  con- 
finement. In  all  probability  they  were  extremely 
defirous  of  obtaining  for  her  an  exit  from  that  port  at 
the  time  when^appiication  was  made  for  this  licence. 
Mr.  Chrky  in  the  fpecial  affidavit  which  is  annexed  to 
the  claim,  fays,  that  ♦*  he  received  orders  aiwl  dirccs^ 
^^  tions  from  Mr.  Smelt ^  his  correfpondent  at  Amjier^ 
^  dam^  to  apply  to  His  Majefty*s  Government  for  a 
^  licence  to  proted  the  Prujian  veffel  Minerva^  Hajei 
^  matter,  with  a  cargo  of  cheefe,  from  Ani/ierdam  ta 

•*  Leitb'^    It  appears,  therefore,  that  the  application 
\  for 
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hf  this  licence  originated  )at  Amfterdam.    Mr.  Clark       hm 
goes  on  to  iay,  that  *•  in  purfuance  of  fuch  orders  and  ^*  h"t.^*" 
dire&ions,  he  applied  for  and  obtained  His  Majefty's 


^  licence  for  the  proteftion  of  the  liaid  (hip  and  cargoi  -^"^^^^ 
^  dated  on  or  about  the  28  th  day  of  May  lait,  and 
^  forwarded  the  fame  to  his  faid  correfpondent,  and 
*'  ivho^  he  believes,  duly  received  the  fame ;  and  h^ 
^  further  made  oath,  that  he  hath  been  informed, 
^  and  believes,  that  on  account  of  various  impedi* 
**  ments  impofed  by  the  enemy  to  a  trade  with  this 
"  country,  the  faid  Pru/Jian  veflel,  Minenui,  coul4 
^^  not  obtain  a  French  licence,  and  without  fuch  licence 
**  was  not  permitted  to  take  on  board  the  faid  cargo 
^^  for  this  country."  Now,  it  could  be  no  fecret  that 
the  enemy  difcouraged,  as  much  as  pofTible,  all  inter- 
courfe  with  Great  Britain^  ahd  that  no  veffel  would 
be  allowed  to  clear  out  from  the  Texel^  which  openly 
avowed  a  deftination  to  the  ports  of  this  kingdom* 
Mr.  Clari  further  lays,  *'  that  Danijh  veflels  .  were 
*'  allowed  by  the  French  laws  to  trade  from  France  or 
^^  Holland  to  ports  of  their  own  country,  and  in  con* 
^  fequence  thereof,  his  faid  correfpondent  engaged  the 
^  faid  Danijh  Ihip,  Dankbaarheity  to  take  on  board 
'^  the  faid  cargo  of  cheefe,  being,  as  he  verily  believes, 
*^  the  identical  cargo  fo  as  aforefaid  intended  to  have 
^^  been  (hipped  on  board  the  faid  PruJJian  vefiel,. 
^^  Minervaj  and  to  convey  the  fame  to  Leith  under 
*'  the  protection  of  His  Majefty's  aforefaid  licence  ; 
^  and,  in  order  cffedually  to  deceive  the  enemy, 
^'  obtained  a  linwlated  clearance  for  Fahrfund.'* 
Wby»  that  does  not  apply  to  this  (hip  in  pardcubr.. 
The  Pruffian  veflel  might  have  cleared  out  for  a  port 
^l)ta  QWiL  country,  as  w«ll  as  th«  Dani/h  vefieL    It 

could 
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tim       could  liave  beoii  no  more  a  matter  of  difficulty  v4th 
DAiTKBAAt-    ^^  ^p  ^1^^  ^*^  ^1^^  ^^  ^^  obtain  an  exit :  in  dm 

manner,  eidier  of  them  mighty  with  equal  fiicilit^. 


BBIT. 


^"^tsnT^'  have  taken  a  faife  clearance.    Hie  neceffity,  there- 
ibre^  which  is  held  forth,  of  employing  a  Danijh  veffel, 
by  no  means  lattsfies  the  judgment  of  the  Court.    Tb^ 
account  given  in  this  affidavit  cdnfirms  me  in  the 
cjMnion  which  I  had  formed,  that  there  was  no  fuch 
ihip  as  the  Pruffian  (hip,  the  Minerva ;  and  that  the 
t^relentadon  which  has  been  made  refpeSing  thb 
tranfadion,  is,  from  the  beginmng,  a  fkditious  and 
fid>ricated  hiilory.    The  difguife,  loo,  it  muft  be  ob* 
lerved,  is  continued  longer  than  was  necefiary  for  the 
purpofe  of  tmpofing  upon  the  enemy,  and  in  a  quarter 
where  it  was  not  at  any  time  neceflary  for  fuch  a  pur* 
pofe«    It  is  endorfed  upon  the  licence,  which  was  not 
to  meet  the  eye  of  the  enemy :  it  could  not,  therefore, 
have  been  intended  as  a  fraud  upon  the  French  govern* 
snent,  but  upon  this  country.    The  fcheme  was,  I  am 
perfuaded,  to  extricate  the  ihip  from  its  confinement, 
nnder  this  difguife,  in  order  to  get  her,  back  in  £ifety 
to  the  port  dP  har  owners.    I  think,  therefore,  that 
there  has  been  a  fraudulent  appKcadon  of  the  licence 
to  tlus  veflfel ;  that  the  intention  of  the  parties  was 
fraudulent  from  the  begmning,  when  Mr.  Clcark  was 
originally  dtreded  by  his  corre^xmdent  at  Amfterdam. 
to  apply  to  the  Privy  Council  for  this  licence.  Mr.  Smdt 
does  every  thmg  m  his  power  to  perfuade  the  Govern- 
nent  of  thn  country,  that  a  FrnffUni  ihip  was  employed 
,  in  the  conveyance  of  this  carga    He  makes  no  dif- 
dofure  as  to  any  difficuldes  that  had  arifen  with  refped 
ID  the  execution  of  the  or^mal  plan,  and  of  the  ne^ 
ceflity  of  puxfuing  another  courfe;  but  appearances 
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were  to  be  held  out  as  of  a  Pru//ian  (hip,  when  fhc        The 
arriTed  in  this  countty,    I  have  no  hefitation  in  pro-       kbit. 

nouncing  the  liability  of  this  (hip  to  condemnation.       • — — 

With  refpcd  to  the  other  part  of  the  queuion,  in        izi%. 
what  manner  the  proprietors  of  the  cargo  (hall  be 
afieded  by  the  conclufion  at  which  the  Court  has 
arrived :   that  muft  depend  upon  how  far  they  are 
implicated  in  the  fraud  which  has  been  praftifed. 
Now,  there  certainly  is  very  ftrong  reafon  to  fuppofe, 
that  the  c^rgo  belongs  to  merchants  zt  Am/ierdam\ 
for  Clark  fays,  that  he  received  inftrudions  from  his 
correfpondent  at  Amfterdam  to  apply  for  the  licence. 
Who  is  the  contriver  and  manager  of  this  fraud  \ 
Why,  Mr.  ^mlt^  of  Amfterddm.   What  fays  the  mafter 
m  his  depofitions  ?    To  the  27th  interrogatory  he  fays, 
'^  that  the  manifefts  and  bills  of  lading  of  the  faid 
^  (hip*s  cargo,    which  were  found  on  board,  were 
^  delivered  to  this  deponent  by  Mr.  Smelt ^  the  lader 
^  ff  part  of  the  faid  Jhifs  cargo  at  Amfterdam^  to  be 
^  made  ufe  of  as  belonging  to  the  faid  (hip,  but  which 
^-were,  as  this  deponent  believes,  belonging  to,  or 
^  procured  for,  fome  other  vcffel.**    The  whole  con« 
trivance,  then,  and  fcheme  of  this  tranfadion,  origu 

nates  at  Amfterdam  }  and  the  probability  is,  that  the 
cargo  is  the  property  of  merchants  re(ident  in  that 
place.  At  the  fame  time  it  is  poilible,  that  there  may 
be  EngSJb  interefts  engaged  in  this  fpeculation.  That 
the  property  belongs  to  fubjeds  of  the  enemy,  is  not 
fully  and  conclufively  efbblUhed :  it  b  matter  of  ftrong 
fufpidon  only,  and  the  fad  may  turn  out  to  be  other* 
wife.  I  am  not  willing  to  exclude  the  parties  from  an 
opportunity  of  (hewing  this  to  be  the  cafe,  and  that 
they  were  not  privy  to  the  fraudulent  fubftitution  of 
this  Dani/h  (hip  for  the  Fruffian  (hip  defignated  in  the 

licence. 
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The 

CHARLOTTt 

Caroline. 


JMcmnber  9ch, 
i8ia. 


*'  left  behind  ;  and  the  deponent  further  faith,  that, 
^^  on  examining  the  papers  of  the  faid  brig,  he  found 
•'  Ihe  was  called  the  Vharlotie  Caroline,  J.  N.  Arden 
**  mailer,  on  a  voyage  from  Stockholm  to  Dublin^  with 
^'  a  cargo  of  iron  and  deals ;  that  the  deponent  dien 
*^  carried  her  down  to  the  Cheerful^  and  took  the 
**  mafter  on  board,  with  his  papers,  where  a  copy  of 
'^  the  manifelt  was  taken,  and  the  faid  mafter  granting 
**  a  certificate  refpeftyig  the  capture  and  recapture  of 
•*  the  faid  brig,  he  was  again  put  in  poffeffion  of  her, 
**  and  the  Cheerful  convoyed  her  that  fame  evening 
•*  to  Dars'beadf  where  (he  joined  the  convoy  juft  then 
*^  proceeding  to  England.**  The  cerrificate  granted 
by  the  Swedijh  mafter  with  refpeft  to  the  capture  and 
recapture  of  this  brig,  is  in  thefe  terms : — "  Thefc  arc 
"  to  certify,  that  the  brig  Charlotte  Carofine,  under 
^^  my  command,  was  captured  by  a  Danijb  privateer 
**  off  Moen  IJlandy  at  7. 30,  A.  IVL  of  this  date,  and 
•*  detained  by  the  faid  privateer  till  ia«  30.  P.M.  of 
"  the  fame  date,  when  (he  was  recaptured  by  the 
•Mx>ats  of  His  Britannic  Majefty's  cutter;*  Cheerful^ 
•*  Lieutenant  George  Wood  commander/*  This  certi- 
ficate ia  in  the  EngKJb  language,  and  is  figned  by  the 
mafter  himfelf.  Now  this  is  prima  fade  tyidtnce  of  a 
recapture.  It  contains  a  dire£l  acknowledgment,  that 
ihe  abandonment  of  this  veffel  by  the  enemy,  was  oc- 
cafioned  through  the  terror  of  approaching  force,  and, 
unlefs  the  inftrument  be  iii  any  way  falfified,  is  quite 
fufEcient  to  conftitute  a  cafe  of  recapture.  At  the 
bottom  of  this  doeument  is  a  paffage  written,  I  pre- 
fume,  in  the  Swedijh  hngMzge^  not  in  dired  terms 
coBtradiding  the  fads  to  which  the  mafter  had  put 
his  fignature,  or  aflerting  that  the  certificate  of  re- 
capture was  figned  by  compulfion,  but  merdj  ftating, 

7  that 
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that  the  Danijh  privateer  infpeded  the  papers,  and  then        The 
left  the  Ihip ;  and  that  the  Englijh  cutter  came  and  con-    c  A*©"  he? 
Toyed  her.  The  matter  made  a  proteft,  in  which  he  af-         ■ 
fcrts,  that   «  he  was  obUged  to  fign  a  document/*  ^<^J^ 
Now  I  mutt  fay,  that,  m  my  opinion^  it  is  much  to  the 
difadvantage  of  that  proteft,  that  it  was  not  made  im- 
mediately oh  his  arrival  at  a  port  in  Denmark.    If  the 
matter  had  any  complaint  to  make,  of  being  compelled 
to  fign  and  leaVe  fuch  a  paper  with  the  Englijh  officer, 
it  was  his  duty,  to  have  taken  the  firft  opportunity  of 
putting  the  fads  upon  record.     But  it  is  not  till  after 
his  arrival  at  Dublin^  and,  I  prefume,  not  until  this 
demand  of  falvage  was  made,  that  he  thought  proper 
to  make  this  protett,  ftating  compulfion  to  have  been 
ufed.     The  matter  could  not  be  ignorant  of  the  con- 
tents of  the- certificate  which  he  had  figned  off  the 
Hland  of  Moen ;    for  it  appears,  that  he  has  a  know- 
ledge of  the  Englijh  language,  having  made  his  affi- 
davit of  the  8th  of  January  laft,  without  the  aid  of  an 
interpreter.     The  account  given  in  the  proteft  is,  that 
he  was  proceeding  from  Stockholm  to  Dublin  with  a 
cargo  of  iron  and  deals,  and  that  **  nothing  material 
"  occurred  until  the  24th,  on  which  day,  having  got 
"  in  between  Herens  and  Copenhagen,  with  the  wind 
^  at  S.W.,  he  was  hailed  by  His  Britannic  Majefty's 
•*  Ihip  Standard,  of  74  guns,  Rationed  off  the  Sounds 
^*  and  immediately  after  a  boat  from  that  ihip  was  fent 
*^  alongfide^  the  officer  on  board  of  which  faid^  that 
'^  the  appearer  fhould  not  pafs  the  Sound  vnth  his 
"  veffel ;  in  confequence  of  which,  he,  the  appearer, 
^  proceeded  on  board  the  faid  fliip,  to  know  the  rea«< 
"  fon  why  he  was  prevented  from  paffing  the  Sound, 
^  and  at  the  fame  time  requefting  permiffion  to  do  fo, 
^  cpneeiving  that  he  was  entitled  to  do  fo,  as  belong- 

0  3  .  <«  JM 
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The..       ^^  ing  to  the  Swedijb  nation,  and  a  neutral  Yeflel  per^ 

Oaholin'e.    *'  mitted  to  oory  the  produce  of  bis  nation  to  Greai 

— *: — - —   "  Britain  ;  to  which  the  appearer  was  replied  by  the 

^%8i%!^  '   *'  commander  of  the  laid  fliip,  Standard,'  to  know  hb 

(the  appearer's)  reafon  why  he  did  not  take  the  be- 
nefit of  the  Engliftf  convoy,  which  other  vefleU  iail^ 
^  ing  from  the  Baltic  at  the  time  had  done ;  to  which 
^  the  appearer  returned  for  anfwer,  that  as  his  vet 
^  fel  belonged  to  a  free  nation,  he  was  not  in  the 
^ ,  leaft  dread  of  being  taken  by  the  Danes,  and  that 
^^  he  therefore  did  not  think  it  neceflfary,  in  confe* 
^^  quence  of  fuch   his  neutrality,   to    go  under  an 
^^  Engji/b  convoy ;  and  more  fp,  as  all  his  papers  and 
'^  clearances  for  his  velTel  and  cargo  were  made  out 
^'  for  Dublin,   his  port  of  deftination,   and  that  he 
*'  would  not  break  his  neutrality  for  any  convoy; 
*^  and  therefore  conceived,  that  he  (hould  not  meet 
*^  with  any  interruption  in  pafling  the  Sound,  blocks 
^^  aded  as  it  then  was  by  the  Englijb  veflels ;  but 
^  notwithftanding  this,  the  commander  of  the  laid 
'^  lhip>  Standard^  told  the  appearer,  that  if  he  had 
^  been  fpeaking  to  him  -on  the  fubjed  for  a  twelve- 
*^  month,  he  would  not  let  the  velTcl  pafs  the  Sound  ^^ 
^  and  that  he  the  appearer  mull  fail  with  her  thro^gb 
^^  the: Belt:  and  immediately  after  the  lieutenant  of 
^  the.  faid  Ibip  Standard  wrote  on  the  appearcr's  Ihip 
^'  psals,  that  the  veflel  Ihould  not  on  any  account  be 
^^  allowed  to  pafs  the  Sound,  but  mult  fail  througk 
^'  the  Belt ;  the  appearer  was,  therefore,  obliged  to 
^^  proceed  ofx  hofird  his  veflel,.  and  Ihortly  after  he 
V^  made  fail  ti^wards  the  Great  Belt  J' ..  Now,  I  cert 
tainlythink  the  Britijb  officer  had  a  perfe£k  right  ta 
dire&  this  man  to  proceed  under  convoy, .  fince  the 
DaniJ^.  Govemment  had  at  that  time  ifliied  an  ordi% 

a.  nance. 
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tiance,  adopting  the  French  decrees,  by  xn^hich  all  vef-  Tiie 
fck  coming  to  this  country,  as  this  (hip  unqueftionably  cAVmn" 
was,  would  be  liable  to  capture  and  condemnation.  — —— 
Does  the  mafter  appear  to  have  fubmitted  quietly  to  ^^^^^^^ 
the  dire£lion  given  him  by  the  Britijh  officer  ?  Quite 
the  contrary.  He  fought  as  (lurdy  a  battle  as  he  could, 
and  contended  ftrenuoufly  that  he  had  a  right,  as  a 
neutral,  to  pafs  the  Sound  without  convoy.  He  is, 
therefore,  by  his  own  defcription  of  himfelf  in  that 
fituatioh,  a  man  not  likely  to  have  been  induced 
through  fear  to  fign  a  falfe  certificate  as  to  the  capture 
and  recapture  of  his  vefTel.  He  is  obliged  to  go 
through  the  Belt^  he  fays,  and,  "  in  paffing  through, 
"  a  Danifb  privateer's  boat,  in  which  were  eleven 
^  men,  came  on  board,  and  after  overhauling  and 
^^  examining  the  ihip  and  her  papers,  and  in  the  courfe 
^  of  fuch  examination  finding  that  the  Standard  would 
^*  not  let  him  pafs  through  the  Sound,  as  is  herein- 
"  before  (fatted,  they  left  him/*  So  that,  according 
to  him,  thefe  Danijh  boats  came  up,  and  having  fatis- 
ficd  their  curiofity  by  infpeding  his  papers,  permitted 
him  to  go  on.  Now  this  is  a  mofl  improbable  circum* 
ftance  to  have  occurred.  The  Danijh  order,  pro- 
hibiting  all  trade  and  intercourfe  with  this  country,  was 
m  fuU  force,  and  the  papers  on  board  this  fhip,  which 
it  appears  were  infpedted  by  the  Danes ^  held  out  an 
Avowed  deftination  to  this  country.  I*profefs  that  I 
cannot  fee  on  what  grounds  thefe  Danijh  captors  can 
be  fuppofed  to  have  relinquiihed  the  poflfeflion  of  this 
teffel.  It  is  hardly  credible  thatt  they  fhould  have 
afied  with  this  unneceffary  degree  of  forbearance; 
and  their  motive  for  fo  doing  is  not  accounted  for 
fiti  a  manner  TVhich  at  all  fatisfies  the  judgment 
6f  the  Court.    He  goes  on  to  fay,  that  ^^  in  about 

03'  «  three 
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Thi        '*  three  hours  after,  two  boats  from  an  Englijb  cutter 
^cllolwii.    **  came  alongfide,  and  ordered  the  appearer  to  proceed 
■  '  ^*  on  board  the  faid  cutter  immediately,  with  all  his 

^^'iSia^        "  papers,  which  he  complied  with  ;  and  being  afked 
^^  by  the  faid  commander  what  boat  th^t  was  that 
•*  boarded  him  this  morning,  this  appearer  informed 
"  him,  that  It  was  a  Danijh  priyateer  of  eleven  men, 
<*  and  that  in  the  examination  of  his  papers,  finding 
^*  that  the  veflel  was  a  real  Swede ,  and  a  Swedijb  cargo 
^^  on  board,  and  the  commander  of  fuch  Danijh  pri- 
^*  vateer  having  feen  that  he  was  aware  that  the  Stan* 
*^  dard  would  not  allow  him   to  pafs  through   the 
**  Smnd^   he  allowed  him   to  proceed :    that  "  the 
^*  lieutenant  of  the  Englijh  cutter  then  informed  him, 
**  that  he  would  bring  him  to  the  Englijb  convoy ; 
^^  but  the  appearer  declared  that  he  would  not  fai) 
*^  under  convoy,  as  that  would  be  the  caufe  of  break*i 
^^  ing  through  his  neutrality,  and  alfo,  if  he  was  feeu 
•*  by  a  Danijh  private^  under  an  EngJiJh  convoy,  and 
<*  if  it  (hould  fo  unfortunately  happen  that  he  Oiould 
^'  be  taken  by  the  Danes j  both  the  veflel  and  cargo 
^*  would  mod  certainly  be  condemn^ :  that  the  laid 
^*  lieutenant  (hen  proceeded  to   copy  feveral  of  th^ 
^^  appearer*8  papers  in  his  prefence,  in  the  cabin ;  and 
^*  while  he  had  been  in  the  ad  of  doing  fo,  he  ordered 
'^  a  tow-line  to  be  made  fall  from  the  cutter  to  thf 
^^  appearer*8   veflel,  and  unknown  to  the  appearer, 
<^  who  was  dill  in  the  cabin  with  the  lieutenant  ^  he, 
^^  on  the  evening  of  that  day,  on  coming  on  deck, 
^*  found  his  veflel  clpfe  in  with  the  Englijb  convoy^ 
4«  and  after  being  obliged  to  lign  a  document/'    So 
that;^  according  to  the  ftatement  here  made,  this  per« 
fbn,  who  had  refufed  to  join  convoy,  and  bad  flood 
9\it  againfl;  wh^  was  very  properly  required  pf  Ifita^ 

npiP 
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«ow  fubmits  without  oppofition,  and  figns  a  certificate    ^^^^^^^ 
which,  according  to  his  prefent  account,  is  utterly     ca&ouni. 
falfe  and  unfounded.    In  his  fccond  affidavit  I  obferve  ^„„5^^/ 
he  iays  that  he  was  deftred^  not  that  he  was  compelled       i«w- 
to  fign  the  inftrument. 

ITife  account  given  by  the  two  Englijb  officers,  who 
are,  to  be  fure,  interefted  perfons,  but  not  fo  much 
interefted  as  this  Swedijb  mafter,  reprefents  the  tranf* 
aQion  in  a  very  different  light.  They  fay,  that  the 
Danes  had  taken  pofleffion  of  this  veffel,  had  altered 
her  courfe,  and  were  towing  her  with  an  evident  inten- 
tion to  carry  her  towards  the  fhore,  under  a  Danijh 
battery ;  and  when  the  boats  of  the  Cheerful  came  up 
and  commenced  firing,  quitted  with  fuch  precipitation 
as  to  leave  fome  of  their  arms  behind  them.  Now, 
which  of  thefe  two  account^  is  to  be  believed  ?  I  am 
of  opinion,  that  the  EngUJh  account  is  the  mod  entitled 
to  credit.  The  other  is,  in  itfelf,  highly  improbable  | 
but  that  given  by  the  Britijh  officers  is  very  natural^ 
and  is  confirmed  by  the  documents  figned  by  the 
Swedijh  mafter  himfelf:  unlefs,  then,  lean  believe 
that  this  man  was  compelled  to  fign  this  paper,  which, 
judging  from  his  conduft  in  the  former  part  of  this 
tranfadion,  is  not  very  likely  to  have  happened,  I  muft 
fay,  that  the  cafe  on  behalf  of  the  recaptors  is  fup- 
ported  by  a  preponderance  of  evidence,  as  well  as  by 
greater  probability  in  tlie  eircumftances. 

The  fecond  queftion  is,  whether  any  thing  has  fince 
occurred  to  deprive  the  recaptors  of  the  right  which, 
by  their  fervices,  they  had  acquired.  It  has  been  con« 
tended  very  ftrougly,  that  the  fubfequcnt  ad  of  capture 
and  condemnation,  by  the  Danes ^  worked  a  conver- 
fion  of  the  property,  and  confequently  a  defeazance 
of  the  ri^t  of  the  falvors.  Now  it  is  certainly  true 
that  the  right  of  the  recaptors  to  fiUvag^  is  cxtio^ 

04  guiihed 
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The         guiihed  by  a  regular  fentence  of  condemnation,  carried 
CAJUU4KK.     into  execution^  and  diveftmg  the  owners  of  their  pro^^ 
'  pcrty.     But,  in  the  prefent  cafe,  no  fuch  efiSift  has 
iSj^  ^'  been  produced.     You  cannot  here  refort  to  thenigal 
fidion  ofconverfion,  becaufe  the  fentence  of  the  Prise 
Courts  was,  in  this  cafe,  over-rukd  by  an  order  of 
l^leafe  from  the  fovereign  power  of  the  (late.    The 
ihip,   it  appears,    was  proceeded  againft,   and  ccm* 
denmed,  for  having  failed  under  Britijb  convoy  ; 
and    there  being  a  Danifb  ordinance,  exprefsly  pro- 
hibiting all  vefiels  from  navigating  under  the  protec* 
tion  of  Briiijh  Ihips  of  war,  it  was  unneceflary  to  look 
out  for  any  further  ground  of  condemnation.     If  fuch 
had  been  wanting,  the  deftination  to  a  Britijh  port 
would  have  been  fuf&cient  for  the  purpofe.     She  is 
condemned,  however,  upon  the  former  ground  only  ; 
imd  from  this  fentence  an  appeal  is  profecuted  before 
a  fuperior  Court,  by  which  the  fentence  of  condemna- 
tion is  confirmed ;  but,  upon  application  to  the  royal 
authority,  the  property  is  reftored,  and  the  mafter  is 
again  put  into  the  pofleilion  of  his  (hip.   The  fentences, 
then,  of  the  Prize  Court,  are  aboli(hed,  by  an  autho- 
rity which,   according  to  the  conftitudon    of  that 
country,  is  perfefily  competent  to  do  fuch  an  a£t ; 
and  the  legal  fi£tion  of  converfion  is  completely  done 
away  by  the  h&,  of  reftitution.    The  mafter  is  redinte* 
grated  in  his  rights,  and  the  veflel  fails  to  this  country 
exadjly  in  the  fame  ftate  as  if  (he  had  proceeded  on  her 
original  voyage,  and  had  fuffered  no  interruption  from 
the  Dani/h  cruizer^ 

Upon  thefe  grounds  I  am  of  opinion,  in  the  firft 
place,  that  the  a6l  of  recapture,  by  His  Majefty's 
cutter  the  Cheerful^  is  fufficiently  eftabliflied,  and 
fecondly,  that  nothing  has  lince  occurred  to  defeat  the 
right  of  the  recaptors  to  (alvage. 
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RHADAMANTHE,  Mayer.  January  ^^-ji, 

1813. 

TPHIS  was  the  cafe  of  a  (hip,  which,  in  the  profecu*  Bottomree  bonds 

tion  of  a  voyage  from  Malta  to  London,  fuftained  are  entuied  to 
confiderable  damage,  and  was  compelled  to  put  into  ^^If^^I^e 
port  Mahofij  where  (he  underwent  repairs,  the  payment  ^.*  ^^^^  >  >"' 
of  which  was  advanced  by  a  merchant  of  that  place,  confined  to  iionds 
to  whom  the  mafter  granted  a  bottomree-bond  on  the  ^emirJ^ofnJceV. 
fhip  and  freight,  to  the  amou^  of  ^80*4,  including  J;i;;VhIre'th" 
intereft  at  the  rate  of  28  per  cent.    'The  i]hip  then  "after  »nd<w»- 

'— -     *         .  ■  ers  have  no  per- 

proceeded  on  her  voyage,  but  m  confequence  of  the  fonai  credit,  and 
tempeftuous  ftate  of  the  weather,  wa$  under  the  neccf-  of  ^oc^Sg  fup- 
fity  of  enterjng  the  port  of  Cork,  where  fhe  was  again  JSrc^^Ihtmi^ 
repaired,  the  money  being  advanced  by  Me0rs.  Goin 
and  Fennel,  of  that  place,  who  obtained  from  the 
mafter  two  bonds  for  5^2,207.  on  the  fhip,  freight, 
and  cargo,  but  more  particularly  binding  the  (hip  and 
freight. 

The  feveral  bonds  were  now  put  in  fuit ;  the  vali<>^ 
dity  of  that  which  was  entered  into  at  PortMabon 
was  not  denied ;  but  it  was  prayed  on  the  part  of  the 
holder  of  it,  that  as  the  fhip  and  freight  would  not  be 
faffident  to  difcharge  all  the  bonds,  thofe  wKich  were 
granted  at  Cork  might  be  fo  far  paid  from  the  cargo, 
as  to  leave  fufficient  of  the  proceeds  of  the  fhip  and 
freight  to  fatisfy  the  demands  of  the  firft  bond,  by 
which  the  fhip  and  fraght  only  were  hypothecated. 

On  the  part  of  the  owners  of  the  cargo  this  mode  of 
ivoceeding  was  objeded  to,  becaufe  it  would  make 
them  indiredlty  liable  to  the  payment  of  the  firfl  bond, 
which  was  never  intended  to  affed  the  cargo. 

Obje£tioAs 
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Th*  Obje£tions  were  likewife  taken  on  their  behalf  to 

"*'"'''^'   the  validity  of  the  fccond  bonds  granted  at  Cori^  upon 


^HMory^^tht  fcveral  grounds. 

^  Pirft,  it  was  faid-^That  the  pretended  hypotheca- 

tion took  place  not  in  a  foreign  port,  but  in  a  port  of 
the  United  Kingdom,  where  the  mafter  might  have 
correfponded  with  the  owners,  .and  was  therefore  not 
in  the  nature  of  bottomree* 

Secondly— That  it  was  not  fhewn  that  any  demand 
for  payment  had  been  made  on  the  owners  of  the  (hip 
and  cargo,  who  were  per/bnaiJjfjrcfyordihlt. 

Thirdly —♦That  it  was  not  a  bottomree  tranfadUon, 
becaufe  the  money  was  advanced  by  Gain  and  Fennel^ 
not  on  the  credit  of  the  property  only,  but  likewife  on 
the  credit  o^  jSrandrath  and  Co.  part-owners  of  the 
cargo,  for  whom  they  a&ed  in  the  capacity  of  agents. 

Fourthly — That  the  demand  of  the  obligees  had 
been  actually  fatisfied,  Goln  and  Funnel  having  drawn 
l»lls  upon  the  houfe  of  Brandnm  andCo.  which  had 
been  duly  paid.  *  *^*" 

Fifthly — ^Thatthe  matter's  power  to  hypothecate 
wa»  not  a  general  power,  and  that  his  exercife  of  it 
was  not  warranted  under  the  circumftances  of  the 
pr^ent  cafct 

Sixthly—That  Brgndram  and  Co.  could  oiily  bind 
tbcmfelves^  and  not  the  other  owners 

Seventhly<-^That  infurance  was  charged^  and  con** 
fequently  there  was  no  maritime  rilquf. 

Laftly — ^That  if  the  bonds  granted  at  Cork  are  good 
and  valid  bonds,  recourfe  mutt  be  had  for  the  payment 
of  them  in  the  firft  inftance  to  the  (hip  and  freight^ 
vrhich  were  more  particularly  hypothecsued. 

JUD01I£HT# 
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Sir  ^.  Sc9tt.— This  is  the  cafe  o£  a  (hip  which  was 


bound  on  a  voyage  from  Malta  to  London,  and  put  Jtmuary  asOi, 

into  Port  Mabon  in  diftrefe,  where  the  mafter,  having        *  '^ 

no  credit,  hypothecated  the  fliip  and  freight,  as  he  had 

an  unqueftionabie  right  to  do.     The  bond  given  by 

the  mafter  for  money  advanced,  under  fuch  circum« 

fiances,  is  clearly  of  the  nature  of  bottomree,  and  m 

upon  that  accounc  entitled  to  a  very  favourable  con- 

fideration.     Such  bonds  have  always  been  upheld  by 

this  Court  with  a  very  high  hand,  and  it  would  be  very 

detrimental  to  the  interefts  of  the  commercial  world  if 

they  were  not  fo  upheld.   The  jurifdidion  of  the  Court 

over  the  fubjed- matter  of  thefe  bonds  has  been  allowed 

by  the  courts  of  common  law,  upon  various  occafions, 

although  they  are  here  viewed  in  a  tight  very  different 

from  that  in  which  bopds  of  other  defcriptions  are 

confidered  in  thofe  l:ourts.     In  the  cafe  of  Jobn[on  iSi]kcM,35^ 

verfus  Sbippen^  the  jurifdiftiori  ot  the  Cnnri:  of  AAni, 

raJty^was  exp^efsly  nrknrHHf;"''^      That  was  a  cafe 

in  which  ^  a  fhip  put  into  Bofton,  in  New  England^ 

'-  and  there  the  mafter  took  up  neceffaries,  and  gave 

^^«a  bill  of  fale,  by  way  of  hypothecation,  and  now 

^  there  being  a  fuit  againft  the  (hip  and  owneis  to 

*^  <;ompel  repayment,  a  prohibition  was  moved  for^ 

*^  and  the  Court  held,  that  the  mafter  could  not  by 

•*  his  contract  make  the  owners  perfonally  liable  to  a 

'^  fuit,  and  therefore  as  to  them  granted  a  prohibition; 

^'  but  as  to  the  fuit  againft  the  ihip,  denied  a  prohi« 

^'  bidon^  for  the  niafter  can  have  no  credit  abroad  but 

^^  upon  giviqg  fecurity  by  hypothecation,  and  it  is  not 

^  reafonable  we  fliould  hinder  the  CQurt  of  Admiralty 

^  to  give  a  remedy  where  we  can  give  none  ourfel  ves." 

Ia  the  lame  c^Sfit,  98  reported  by  JU)rd  Raymond^  VgLa.98j^ 

Mr.  JufticQ 
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The         Mr.  Juftice  Powel  is  reprefented  to  have  fad—**  The 

RhidaiNMitfle.     ^.         »    *      %  •  •11*1  ^1. 

^*  original  matter  is  cognizable  in  that  court,  (the 


jMHuary  29th,  *^  Couft  of  Admiralty)^  and  the  hypothecation  upon 
'^'  *'  land  is  of  neccflity ;  for  it  muft  be  done  in  port, 
^'  and  cannot  be  done  at  fea,  and  the  party  has  no 
**  remedy  but  at  maritime  law/'  Such  is  the  foun* 
dation  on  which  thefe  bonds  (land.  'JlisjtiarCL  xon^ 
fidered  valid  upon  the  groupd  of  neceflity  only,  andJt 
IS  upon  the  fame  principle  of  neccflity  that  ajatj 
IS  entitled  to  priority  of  payment  over  aformer.  This 
^uuifc  urpayiUBil  is  indeed 'direttly^ontrary  to  what 
takes  place  in  the  cafe  of  common  bonds,  where  thofe 
of  a  fubfequent  date  can  only  be  enforced  after  all  de- 
mands upon  former  bonds  fhail  have  been  firft  paid 
and  fatisfied.  In  his  fpecies  of  fecurity,  which  is  en- 
tered into  under  the  preffure  of  neceflity,  the  order 
of  payment  is  very  properly  reverfed,  fince,  without 
the  fubfidiary  <nid  of  a  later  bond^  the  property  would 
be  totally  loft,  both  to  the  owners  and  the  former 
bond-holders.  But  this  privilege  is  confined  to  bonds 
given  under  this  fpecies  of  neceflity  in  a  foreign  port, 
where  rtrermaflerTri  J'owners  have  no  perlonal  credit, 
tod  no  -yihpf  mea«» of^rocurin^"tHe  necellaiySippKes 
tor  the  repair  of  tfie^fhip.  It  by  no  means  follows 
that  the  lame  prfvllegeis  to  be  extended  to  every 
fpecies  of  fecurity  which  may  affed  the  fhip. 

It  appears  that  thi^  veflfel,  in  the  profecution  of  her 
voyage,  after  this  firfl  bond  of  unqueflionable  authority 
had  been  entered  into,  was,  in  confequence  of  fomc 
damage  fhe  had  fufhJned,  obliged  to  put  into  the  port 
of  Cork.  Whether  Cork  is  to  be  confidered  a  domefbc 
Or  a  foreign  port,  may  admit  of  fome  degree  of  doubt 
It  is  true  that  this  Court  has  decided,  but  not  without 
confiderable  hefitados,  that,  for  ibme  purpofes,  the 

ports 
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pants  of  Ireland  are  to  be  confidered  as  foreign  ports ;     ,  Tht 

but  the  queftion  refpeding  the  jurifdiclion  of  the  Court 

over  the  fubjedt  matter  of  domeflic  bonds,  was  left  un-  Jamian/  S9tb« 

touched,  by  the  decilion  of  the  Court  in  that  cafe.       '  '^' 

The  cafe  which  has  been  cited  from  Lord  Raymond^ 

Ihews  that  the  common  law  allows  the  jurifdidion  of 

the  Court  of  Admiralty  upon  the  ground  of  neccflity^ 

only ;  but  the  reafoning  tnere  ikated  would  rather  lead 

^  Thf"  Cdnclufion,  thai  this  Court  is  veiled  with  the 

power  of  enforcing  fuch  bonds,  fince  there  is,  I  pre^ 

fume,  no  poflibility  of  proceeding  upon  them  elfe- 

where  except  by  an  adion  of  trover,  or  fome  fuch  in- 

dired  remedy ;   a  remedy  which  divefts  the  real  fecu- 

rity,  and  throws  the  obligee  oflF  to  the  perfonai  refpon* 

Ability  of  a  party  who  may  poffibly  be  infolvent*    In 

the  cafe  of  Juftin  verfus  Ballam,  a  prohibition  was  aU.RaTm« 

^nssa^i^jirjtj  becauie  it  did  not  appear  that  the  fhip 

Was  in  her  voyage  when  Ihe  becamein  diftrefs  for 

want  of  an  anchor,  &c»  and  at  the  time  of  the  coa» 

trad  I  ^ndfjecond/y,  becaufe  there  was  no  hypotheca* 

^op;  from  whence  it  feerns  probable,  that  if  the  diftrefs 

had  occurred  in  the  courfe  of  a  voyage,  and  there  had 

ien  an  adual  hypothecation,  a  confultation  might 


have  t>een  awarded,  mere  are  cal'es  ot  later  date 
ttiat  appeaPto  limit  more  ftridiy  the  jurifdidion  of 
the  Court ;  but  it  is  not  on  the  prefent  occafion  necef- 
lary  to  go  through  the  particulars  of  them  for  the  pur« 
pofe  of  afcertaining  the  exad  ftate  of  the  law  upon  this 
general  point. 

It  has  been^ahready  determined  in  this  Court,  that  - 
the  ports  of  Ireland  are,  for  the  pmrpofes  of  hypothe-  • 
adoa,  to  be  confidered  ?^  foreign  ports ;  and  nothings - 
haf  occurred  to  alter  the  opinion  of  the- Court,  or  to' 
induce  it  to  depart  ficomthe  rule  laid^dow^  in  a  former 

cafe^ 


Jtt$ 
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The         czttj  except  the  incorporation  of  Ireland  with  thii 
^  gounlry  Dynnion.     I  do  not  ithow  that  that  circum* 

«9th,  ftance  would  neCeffarily  have  the  eflFedt  df  producing 
any  material  diftinftion ;  but  I  forbear  to  give  a  de- 
cided opinion  upon  the  point,  flnce  the  cafe  does  not 
require  it.  The  prefent  cafe  turns  upon  the  queftion, 
whether  the  fecond  bondg^  given  at  Cork,  are  of  that 
privileged  kind  to  which  the  Court  ought  to  aflign  pre- 
cedence, and  I  am  of  opinion  that  tkey  are  not.  They 
are,  indeed,  maritime  bonds,  but  not  of  that  high 
fpedes  with  the  former  bond  granted  at  PortMahn. 
They  do  not,  as  that  did,  arife  out  of  the  deftitute 
iituation  of  the  matter  in  a  foreign  port,  uuahlcJUL. 
obtain  the  neceflary  Jugplj^S  f"''  his  veflel  on  the  pg* 
lonai  credit  of  tiimielf  or  his  employers..  The  very 
purpole  for  which  Dortomrce  bonds  were  created  was,, 
the  proteftion  of  the  foreign  merchant  advancing  the 
money,  who  is  fuppo&d  to  be  an  entire  ftranger  to 
the  owneri^  of  the  flilp  arid  argo,,  and  loliave  no 


means  or  judgmg  of  their  mivenry,'  With  them  he 
has  no  privity,  and  has  nothing  to  look  to  for  his 
fecurity  but  the  vifible  property  of  the  (hip  in  the 
place  of  his  refidence. 

Taking  the  ports  of  Ireland  to  ht  foreign  ports,  what 
bas  been  the  courfe  of  the  prefent  traniaftion  ?  Was 
the  money7  ui  point  of  fa£t,  advanced  upon  the  fecu- 
rity of  the  (hip,  freight,  and  cargo  only,  and  not  upon 
die  credit  of  the  owners  I  It  is  fwom  that  the  mafter 
wrote  ^^  to  Brandram  and  Templeman^  requefting  to 
^'  be  furnifhed  with  money  to  pay  for  the  repairs  of 
*^  the  faid  (hip,  and  that  Meflrs.  Brandram  and  Tern* 
^^  pieman^  in  confequence  of  fuch  application,  opened 
*'  a  credit  with  Meflrs.  Gdn  and  Fennel  of  the  city  of 
^^  C(xrk^  merchants^  and  gave  them  dire^ons  to  ad« 

2  ^^^^ 
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vance  fuch  fum  of  money  to  the  tixd  mafter  as       The 
ihould  be  requifite  to  repair  the  faid  (hip  and  to  fur-  ____ 
^  sifh  her  with  neceiTaries  to  proceed  on  her  voyage  Jakuary  a^ch, 
"  to  London ;  and  that  the  faid  Meffrs.  Coin  and  Fennel       ^^^  - 
^'  accordingly  advanced  certain  fums  of  money  to  the 
»  faid  mafter,  and  took  two  feveral  bonds  of  bottom- 
'^  ree  on  the  faid  fhip^  cargo,  and  freight^  which  faid 
^  bonds  of  bottomree  they  the  faid  Coin  and  Fennel 
^  indorfed  over  to  the  faid  M eflrs.  Brandram  and  Tem^ 
^  plenum^  and  drew  on  them  the  laid  Brandram  and 
^  Templeman  bills  of  exchange  for  the  amomit  of  the 
'^  monies  they  the  faid  Goin  and  Fennel  had  fo  advanced 
"  to  the  faid  mafter.*' 

This  ftatement  has  not  been  contradided ;  and  it 
woidd  have  been  moit  important  to  the  parties  to  have 
n^tived  the  fa£t,  if  they  had  it  in  their  power  to  fo 
do.  It  is,  I  think,  clearly  eftablifhed,  that  the  money 
was  advanced  by  Goin  and  Fennel^  not  with  a  view  to 
any  credit  on  the  ihip,  but  on  the  credit  of  Brandrgm 
^  CoTT" their  employers  in  London  ^  and  it  is  upon 
this  credit  that  the  whole  tranfaOiion  moves.  Goin 
and  Fennel  advanced  the  money  purely  upon  the  credit 
of  Brandram  and  Templeman^  and  may  recover  againft 
them  at  common  law,  if  they  are  not  indemnifi^  by 
I)ayment  already  made ;  but  the  truth  is,  as  afierted  in 
the  affidavit,  that  they  have  a£tually  received  the 
money.  It  cannot  be  faid  that  they  had  no  remedy 
a:cq)t  in  the  Court  of  Admiriliy!  Ih^yhid^a  demaxul 

nrnSi  ~~ 


on  tne  penoual  creflit  of  Brandram  and  Yemplemaru 
TlbrClear,  tnerefore,  thac  ihefe  laier  bonds  are  p^- 
ibnal  tranfa£Uons  only,  and  not  of  that  high  fpeciet 
that  would  defeat  the  rights  of  the  foreign  merchant, 
who  ftood  forward  at  Port  Mahon^  and  put  the  Ihip 
in  motioQ  at  his  own  e^cpence,  without  looking  to  the 

perfoni^ 
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perfonal  refponfibility  of  the  owners.  The  condu&  of 
the  mafter  throughout  the  tranfadion,  as  well  as^that 
of  Brandram  and  ^lemplemanj  has  been  proper  enough* 
ile  conlulted  them  as  the  principal  owners  ot  tne  cargo, 
and  they  exprelTed  a  wifli  that  he  fhould  rather  bring 
it  on^to.  London^  the  port  of  deftination^  than  fell  it  at 
Cork.  In  giving  thefe  dire£tions^  Meflrs.  Brandram 
and  Templeman  muft  be  confidered  as  a£ting  for  them- 
felves  and  the  other  owners ;  nor  was  it  to  be  ezpeded 
that  they  fliould  have  recourfe  to  all  the  different 
owners  of  the  different  parcels  of  the  goods.  If  they 
adted  prudentially  for  themfelves  and  their  own  fhare 
of  the  cargo,  it  muft  be  prefumed  that  it  was  likewife 
for  the  benefit  of  all  the  other  owners,  to  bring  the 
goods  on  to  the  port  of  deftination.  They  have  a  fair 
claim^  in  point  of  juftice^  for  contribution  from  Ac 
other  parties,  who  fupport  the  prefumption  oLiag _^^ 
:ing  what  has  been  done  for  them.  They  do  not 
'etend  that  they  wifh  matters  to  have  been  other* 


wile  conduced,  nor  do  they  deny  the  propriety  of  the 
courfe  that  has  been  purfued }  and  this,  I  think,  is 
going  very  far  towards  adopting  it  as  their  own.  If 
they  take  their  refpe&ive  fliares  of  the  cargo,  they, 
muft  undoubtedly  take  them  fubjed  to  a  bSr  propor- 
tion of  the  burthen  which  has  been  incurred.  Sup-* 
pofing  that  any  doubt  could  be  raifed  with  refped  to 
the  jurifdi&ion  of  the  Court,  what  muft  be  the  con- 
fequencQ  but  that,  wherever  the  cafe  was  carried,  the 
proprietors  of  the  fmaller  portions  of  the  cargo  would 
be  compelled  fomehow  or  other  to  (Contribute  in  the 
way  of  average,  which  would  bring  the  matter  fulv 
ftaniially  to  the  fame  conclufion.  I  fliall  therefore 
pronounce  for  the  validity  of  the  bottomree  bong 

grants  at  Mabgn  i  and  that  the  faid^ftup  jad.ru^gh^ 

arc 
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arc  in  the  firft  place  liable  for  the  payment  of  the  faid        Th* 
b^n<l ;  and  that  the  remainder  of  the  proceeds  of  the  ^]||^*«» 
fei£^andTfel|h^,  lo  tar  as  the  iamewill  extend,  jg  /«««.,y,^ 
anlweraoie  tor  tne  payment  and  fatisfaftion  of  the       '''^" 
^'"^  granted  at  Uork  on  the  fhip,  cargo,  and  freight ; 
and  thai  lo  mucn  ot  tne  laid  lalt-mentioned  bonds  as 
ftaii  remain  unlatished  hx)m  the  Ihip  and  ireightrffial! 
be  made  good  by  the  feveral  owners  of  the  car^o 
rateably.    I  (hall  alfo  decree  a  monirion  againft  the 
leveral  owners  of  the  cargo,  to  bring  in  their  propor- 
tions of  freight  and  accounts  of  the  value  of  their 
goods. 


ANNA  MARIA,  Woloahayer.  ^  /«,.^  ,,d.. 

XHIS  was  the  cafe  of  a  Danijh  ftip,  laden  with  a  A,drp<«fw«n 

cargo  of  corn  and  timber,  and  captured  on  a  t^"^- 
voyage  from  Copenhagen  to  London.     A  licence  had  ™"flii»'^ 
.   been  procured  for  this  veffel,  permitting  her  to  come  t^VlZ^. 
irom  the  Baltic  to  the  port  of  London,  on  condition  ^ffi^t 
that  Jhe  inould  proceed  from  her  port  of  lading  to  '*™?''' '^•»«« 
Leitb,  tlif re  to  take  convoy.    The  veffel  had  not  gone  ^^^^i^' 
to  Leitb,  as  required  by  the  licence,  but  had  put  her.  '^^f*^ 
felf  under  the  proteftion  of  Britijh  convoy  at  m»go 
Sound,  having  obtained  a  paffport  from  the  Briti/h 
admiral  on  the  Baltic  ftation,  permitting  her  fo  to  do 
and  was  proceeding  from  thence  direct  to  the  port  of 
London.     The  queftion  therefore  was,  whether  this 
paffport  from  the  Briti^  admiral  would  juftify  a  devia- 
tion from  the  condition  of  the -licence  requiring  the 
veffel  to. touch  at  j:«V/j.  ^       ^     "^ 

^°^-**  ^  JUDCMEJfT. 
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Tb«  Judgment. 

A^j^,  Sir  fF.  Scott.— This  fiiip  is  afferted  to  have  been 
j^LKary  29th,  coming  under  licence  with  articles  of  the  firft  impor- 
'  '^  tauce  for  the  fupply  of  this  country.  A  Britijh  mer- 
chant, who  dates  himfelf  to  be  the  confignee  of  the 
cargo,  fteps  forward  to  fupport  the  claim,  and  there 
is  nothing  in  the  place  of  capture  which  can  lead  to 
any  fufpicion  of  a  falfe  deftination.  The  cafe  therefore 
prefents  itfclf  to  the  notice  of  the  Court  under  circum- 
fiances  very  favourable  to  the  good  faith  of  the  claim* 
ants ;  and  I  fhould,  upon  that  account,  feel  a  (Irong 
difpofition  to  uphold  the  tranfadion.  But  there  tnay 
be  grofs  errors,  from  the  eSeA  of  which  the  Court 
can  afford  no  relief.  Thofe  conditions  of  the  licence 
which  the  government  of  the  country  has,  on  grounds 
of  pubh'c  policy»  thought  to  be  material,  muft  be 
ftriAly  complied  with ;  all  fuch  conditions  it  is  the 
duty  of  the  Court  to  fuftain.  Now  nothing  can  be 
more  imperative  than  the  terms  of  this  licence^  requiring 
that  the  veffel  fhould  come  direft  to  Leitb^  there  to  take 
convoy ;  and  if  there  were  nothing  elfe  in  the  cafe,  the 
Court  would,  I  fear,  be  under  the  neceflity  of  proceeding 
to  a  fentence  of  condemnation.  The  mafter  has  no  right 
to  aflume  to  himfelf  a  difcretion  of  going  elfewhere ; 
his  path  is  clearly  chalked  out  in  the  licence,  and  he 
is  not  at  liberty  to  deviate  from  it  upon  his  own  ideas 
of  expediency.  It  is  not  a  confideraticn  of  obtaining 
proteftion  for  a  longer  portion  of  the  voyage  which 
can  juftify  him  in  departing  from  the  courfe  which  has 
been  deemed  proper  by  His  Majefty's  government. 
But  if  the  Britijh  admiral  has  been  in  the  habit  of 
diredling  (hips  to  proceed  to  Wingo  Sound  for  the  pur- 
pofc  of  taking  convoy,  it  would,  I  think,  be  a  harfh 
meafure  to  fay  that  the  property  of  perfons  aSing 
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under  the  fandion  of  fuch  inftni£tions,  (hould  be  liable        The 
lo  condemnation.     It  is  natural  that  foreign  mailers  ' 

ihould  feel  themfelves  proced'ed  by  a  pra&ice  founded  January  a9th, 
on  fuch  authority.  Looking  at  the  licence  with  the  ^  ^' 
eye  of  a  lawyer,  I  confefs  that  I  fhould  differ  from 
Sir  James  Saumdrez  in  the  conftru&ion  which  he  has 
put  upon  it.  It  is  the  fafeft  way  to  adhere  clofely  to 
the  dire£Uons  contained  in  the  ad  of  the  Government^ 
and  not  to  vary  from  them  upon  notions  of  greater  or 
lefs  conveniency.  But,  if  it  has  been  the  pradice  of 
the  Britijh  admiral  to  dired  (hips  to  go  to  Wingo  Sounds 
Thai  may  afford  a  fufficient  juftification  to  the  parties 
purfuing  fuch  a  courfe.  Taking  the  fad  to  be  as 
reprefented  by  the  claimants,  I  think  the  (hip  and 
cargo  would  be  entitled  to  protedion.  As  Sir  James 
Saumarez  is  now  in  this  town,  I  think  it  would  be 
proper  to  make  enquiries  of  him,  whether  he  can  be 
certain  that  he  did  not  give  fuch  an  order.  I'he  Court 
would,  in  a  cafe  of  this  kind,  think  itfelf  under  an 
obligation  to  uphold  the  a£ts  of  the  Britijh  admiral. 

On  a  fubfequent  day  a  certificate  from  Sir  James    -**««*  9^^ 
Saumarez  was  produced,  ftating   his  belief  that  the 
account  given  by  the  claimants  ^'as  correft.— —Ship 
and  cargo  reftored.  • 
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M'^i«i>.         y         CHARLOTTE,  Avbry. 
1813- 

.        A  piifjr  who,  hj  ^i^HIS  veffel,  qnder  American  colours,  took  on  board, 

I  of  hflftiitiiBt,be.  at  Providence^  m  Rhode  IJlandy  a  cargo  of  provi- 

^^^\k  mt^at  fions  and  other  goods,  Mrith  which  Ihe  failed  bound  to 

^rJ7n*^7ii  Gr^^day  and  arrived  at  the  port  of  Su  George ^  in  that 

the  counsof  chii  ifland,  on  the  i6th  of  April  1 800.     On  the  loth  of  the 

country.  .  • 

fame  month  the  veflcl  was  feized  by  Lieutenant  Middle* 
ton,  reprefenting  himfelf  to  be  the  commander  of  His 
Majefty's  prifon  fhip  Antigua^  and  was  by  him  pro- 
ceeded againft  for  a  breach  of  the  revenue  laws.     On 
the  a4th  of  April  a  claim  was  given  by  the  mafter  for 
the  fhip  and  cargo,  as  the  property  of  an  American 
merchant ;  and  on  the  fame  day  the  veiTel  and  cargo 
were  again  feized  by  Thomas  Martin^  a  fearcher  in  the 
cyfloms  for  the  port  of  Su  George^  in  the  ifland  of 
»    Grenada^  on  whofe  behalf  an  information  was  after- 
wards filed.     On  the  1 2th  of  May  the  caufe  came  on 
for  liearing  in  the  Vice-Admiralty  Court,  when  the 
judge  pronounced  the  fhip  and  cargo  to  be  forfeited, 
but  referved  the  queflion  refpeCking  the  rights    of 
the  informants.     On  the  27th  of  May  the  referved 
queflion  came  on,  when  the  judge  difmifled  the  in- 
formation filed  on  behalf  of  Lieutenant  Middleton^  for 
want  of  legal  authority  to  make  the  feizure  on  which 
it  was  founded,  and  adjudged  the  brig  and  cargo  to  be 
*     "  forfeited  under  the  information  filed  by  Thomas  Martin f 
and  the  nett  proceeds  to  be  divided,  one  third  to  the 
colled:or  for  the  ufe  of  His  Majefty,  one  third  to  the 
commander-in-chief  of  the  ifland,  and  one  third  to  the 
,    .  infonnant.    )?rom  this  fentence  an  jappeai  was  pro* 
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fecuted  by  the  claimant^  and  an  intervention  given  on        tim 

behalf  of  Lieutenant  MiddUton.    In  confequence  of  ^'^'^'•*^^^*- 

the  war  which  has  fince  taken  place  between  this  /e^tyisth* 

country  and  America^  the  appellant  has  become  an       '^^ 

alien  enemy  ;   and  the  queftion  which  flood  firft  for 

the  deciiion  of  the  Court  was^  whether  he  could,  under 

fttch  drcumftances^  be  allowed  to  profecute  his  appeal. 

A  fecond  queftion  arofe  between  the  two  feizors,  and, 

as  it  was  admitted  that  the  ieizure  by  Lieutenant  Mid* 

dleton  was  firft  in  point  of  time,  the  cafe  depended  on 

his  competency  to  make  the  Ieizure.    It  appeared  that 

he  had,  in  the  year  1 805^  been  appointed  to  the  conu 

mand  of  His  Majefty*s  fhip  Antigua^  then  ufed  as  a 

prifon  ihip,  and  that  his  appointment  ha^  not  been 

revoked  at  the  time  of  this  Ieizure.     The  prifoners, 

however,  had  been  removed  to  th^  non-commiflioned 

veflel  the  Aretbufa,  which  had  been  hired  for  their 

reception    in   confequence    of  the  Aretbufa  havinj^ 

become  unfit  for  the  purpofe» 

Judgment. 
Sir  W.  ScotU — This  was  a  fuit  origmally  inftituted 
againft  this  fhip  and  cargo,  for  a  breach  of  the  revenue 
laws,  in  the  Vice-Admiralty  Court  of  Grenada,  where 
the  property  was  condemned  to  the  crown  and  the 
feizors,  in  the  ufual  proportions.  It  was  not  a  per* 
(bnal  a£tioh,  but  a  proceeding  in  rem ;  and  thefentence 
of  the  Court,  as  ufual  in  cafes  6f  this  kind,  condemned 
die  thing  itfelf.  A  perfon  reprefenting  the  owner  ap- 
peared, claiming  the  reftitution  of  the  goods ;  and  I 
thmk  he  has  been  juftly  defcribed  to  have  come  before 
the  Court  in  the  charader  oi  plaintiff y  fince  the  policy 
of  the  law  throws  on  him  the  duty  of  a  plaintiff — ^the 
urns  of  making  out  his  cafe.    How  bx  he  dilcharged 
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Thft        that  duty  in  the  Court  below^  it  is  impdilible  for  me  to 
Charlotte.   £^y^  gjj^g  ^^le  proceedings  are  not  before  mc.     It  ap- 

lebruary  uth,  pcaTS,  however,  that  his  claim  was  rejefled.  He  then 
**'^'  comes  before  this  Court  as  appellant,  which  charader 
he  had  a  perfect  right  to  fuflain  ;  but,  unfortunately 
for  him,  the  war  with  America  takes  place,  and  irn* 
pofes  on  him  a  difability  in  law  to  carry  on  an  adion 
in  any  of  the  courts  of  this  country.  The  fentence  of 
the  Court  below  mull  be  taken  as  right,  unlefs  it  has 
been  reverfed  by  the  judgment  of  a  fuperior  court. 
^  Has  the  party,  who  by  the  intervention  of  hoflilities  is 
become  an  alien  enemy,  a  right  to  come  forward  in 
the  Court  of  Appeal,  and  alk  for  a  reverfal  of  the 
fentence  ?  I  am  clearly  of  opinion  that  he  has  not. 
It  is  an  univerfal  difability  under  which  he  labours, 
and  which  all  courts  are  bound  to  notice.  Whatever 
rights  he  might  have  poffeffed  pafs  to  the  crown. 
The  ofEcers  of  the  crown  might,  if  they  had  thought 
proper,  have  defended  the  claim ;  and,  if  they  had 
fucceeded  in  obtaining  a  reverfal  of  the  fentence,  the 
King  would  have  been  entitled  to  the  whole,  inftead 
of  a  proportion,  of  the  property.  But,  to  the  p^irty 
himfelf,  the  Court  can  afGgn  nothing,  nor  has  it  the 
power  of  attending  to  his  claims  ip  any  manner.  It 
is  under  an  obligation  of  fhutting  it?  ears  againft  his 
»ta»«i  of  Georgia  complainis.  The  cafes  which  have  been  cited  frosa 
v.BraiUford,a.c.  j^^jj^^  ^^  Bv.  Stoddart,  appear  to  be  of  a  different 

kind.  I  have  not  had  an  opportunity  of  looking  into 
them,  but  they  appear  to  have  been  perfonal  aftions. 
It  has  not  been  much  the  pradice,  in  modem  times, 
to  proceed  againft  the  property  of  enemies  found  in 
the  country,  but  it  is  no  where  laid  down  as  law,  that 
an  inqueft  of  ofEce  might  not  now  be  had,  and  the 
property  confifcated,     I  rei9ember  a  proceeding  to 

that 
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that  eflFeft  in  the  American  war ;  and  there  can  be  no        The 

doubt  that  the  law  remains  precifely  the  fame  as  it J 

was  at  that  time.  It  is  faid,  that  I  may  fufpend  the  FtUrvmy  nth. 
prefent  proceedings,  and  give  the  party  an  opportunity 
of  renewing  his  claim  on  the  return  of  peace.  But 
this  is  a  greater  privilege  than  an  alien  friend^  or  any 
other  perfon,  could  demand  from  the  Court.  Such 
a  fufpenfion  would  be  an  Aft  of  injuftice  to  the  party 
in  pofleAon  of  the  fentcnce ;  and  therefore  I  think  it 
incumbent  on  me  to  rejeft  the  application* 


Judgment  refunied.  ^'^%x  ^^ 

This  fhip  and  cargo  have  been  condemned  for  a 
breach  of  the  revenue  laws ;  and  the  queftion  is,  who 
(hall   be  entitled  to  the  benefit  accruing  from  the  for* 
feiturc.     It  appears  that  two  feizures  were  made,  one 
by  Mr.  Middkion,  defcribing  himfelf  as  lieutenant  and 
commander  of  His  Majefty's  fhip  Antigua^  and  the 
other  by  Mn  Martindale,  a  fearcher  in  the  cuftoms, 
which  feizure  is  admitted  to  have  been  poflerior  in 
point  of  date  to  that  made  by  the  King's  officer.  There 
is  no  difpule  then  refpefting  the  priority  of  feizure, 
and  the  only  queftion  is,   upon  the  competency  of 
Lieutenant  Middletonj  the  firft  feizor ;  for,  if  he  had 
a  right  to  detain  this  Ihip  and  cargo,  no  perfon  could . 
be  entitled  to  fuperfede  him,  and  defeat  his  claim. 
Now  the  right  of  making  fuch  a  feizure  muft  depend 
upon  the  words  of  the  feveral  afts  of  parliament 
which    have   been  paffed    relative  to  this  fubjeftj 
and  it  is  impoflible  not  to  obferve,  that  the  language 
of  the  difierenc  afts  has  varied  refpefting  the  com- 
petency of  parties  to  feize,    and  the  benefit  to  be 
derived  to  them  in  confequence  of  the  feizures  which 
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ch  r"**        *^^  ^^^  ^  authorized  to  make.     It  (hould  appear 

'    that  the  firft  ad  paflTed  for  the  regulation  of  thefe 

March  x8th,    matters  contemplated  feizures  made  at  fea  only.— 

M  Cv.'a, «.  i8.  "  ^^  admirals  and  other  commanders  at  fea  of  any 

/^  ihips  of  war  or  other  (hips  having  commiilion  from 
^  **  His  Majefty,  or  from  His  heirs  and  fucceflbrs,  are 

^*  hereby  authorized  and  flridtly  required  to  feize  and 
"  bring  in  all  fuch  (hips  and  veffels,"  &c.  Under 
the  terms  of  this  a6t  no  feizures  could  have  been  made 
in  fort  by  the  officers  of  His  Majcfty's  navy ;  but  the 
policy  feems  to  have  been  much  varied  by  fubfequent 

4G.3.CZ5.  ftatutes.  The  next  law  patfed  upon  the  fubjed  con- 
tains thefe  expreflions,  ^*  except  fuch  feizures  as  ihall 
^*  be  made  at  fea  by  the  commanders  or  officers  of 
**  His  Majefty's  (hips  or  veffels  cf  war  duly  authorized 
^  to  make  feizures/'  It  appears^  therefore,  to  have 
looked  to  the  former  ilatute,  by  which  the  right 
of  naval  officers  was  confined  to  maritime  capture, 
This  reftriftion,  it  (hould  fccm,  produced  fome  un- 
eaiinefs,  or  created  fome  doubts  in  pradice ;  for,  in 

^G.3.  C.43.     the  very  next  year,  an  afl:  w^s  paffed,  which  recited 

^  ^  the  laft-mentioned  ftatute,  and  then  proceeded  in  thefe 

terms : — "  Now,  to  obviate  any  doubts  that  have* 
^  arifen  or  may  arife  concerning  the  conftru&on  of 
*•  the  words  feizures  made  at  fec^^  it  is  hereby  further 
**  enafted  and  declared,  by  the  authority  aforefaid, 
**  that  the  faid  words,  feizures  made  atfea^  in  the  faid 
•*  recited  aft  of  parliament,  (hall  extend  and  be  con- 
•*  ftrued  to  extend  to  all  feizures  made  by  the  com-r 
*^  manders  and  officers  of  His  Majefty's  (hips  or  veffcU 

r  • '  ^«  of  war,  duly  authorized  for  that  purpofe,  any  where 

•^  at  fea,  or  in  or  upon  any  river^  and  which  Jball  nof 
^^  he  ailually  made  on  Jhore  within  any  Britijb  colony 
^*  or  plantation  in  American^    Thi3  ftatute,  therefore, 

recogni^ses 
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recognizes  or  eftabliihes  the  right  of  King's  officers  to         Tbe 

feize  in  rivers  and  harbours^  and  indeed  every  urhere       ^^^'^^ 

but  on  the  fhore.    The  ftill  later  a£t  appears  to  carry    March  iSth, 

the  matter  farther,  for  it  contains  the  following  claufe :        '  '^* . 

^'  And  be  it  further  enafbed  by  the  authority  afore* 

**  faid;  that  all  and  every  the  goods  or  conunodities, 

^^  and  all  ihips  or  vefiels,  forfeited  by  this  zQt,  fhall 

^^  and  may  be  feized  by  the  commander  or  com- 

^'  manders  of  any  of  His  Majefly's  ihips  or  veiTels  of 

''  war,  or  any  commiffioned  warrant  or  petty  officer 

"  fpecially  authorized  by  him  or  them.**    The  words 

of  this  claufe  are  very  general,  and  appear  to  give  a 

very  large  authority  to  llie  officers  of  the  navy.    The 

prcfent  cafe,  however,  Joes  not  render  it  neceflfary  for 

me  to  examine  the  precife  extent  of  that  authority. 

The  ia&s  of  this  cafe,  fo  far  as  it  is  neceflary  for  me 
toconfider  them,  are  tbefe; — Theihipand  cargo  were 
feized  in  the  careenage  of  the  harbour  of  Sl  George^  in 
the  ifland  of  Grenada^  by  Lieutenant  Middkiotij  claim* 
ing  to  be  commander  of  His  Majefty*s  (hip  Antigua^ 
The  feizure  was  effeded  by  means  of  a  boat ;  and, 
though  it  does  not  appear  from  any  evidence  in  the 
caufe  to  what  (hip  the  boat  might  have  belonged,  I 
think  it  is  but  fair  to  prefume,  that  it  was  Mr.  Mi^- 
dleion's  own  boat,  belonging  to  him  as  the  commander 
of  His  Majefty^s  (hip  Antigua.  Now,  what  was  the 
fitaation  of  this  gentleman  at  the  time  when  he  made 
this  feizure  ?  In  the  year  1 805  he  received  orders 
from  Admiral  Cochrane^  the  commander  on  the  fVeft* 
India  ftation,  to  take  charge  of  the  Antigua^  which 
ftip  is  defcribed  as  a  (hip  of  n^ar,  and  is  borne  as  fuch 
on  the  Admiral^  books.  Whatever  might  at  that 
time  have  b^en  the  validity  of  the  commiffion  thus  con«» 
ftrrcd  upon  him  by  A4ixttr»l  Cofbran^p  it  has  fmqe 

been 
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The        been  confirmed  by  higher  authority  :  as  long,  there- 
'   fore,  as  he  retained  the  appointment  thus  made  and 
-wswcA  xSth,    confirmed^  no  doubt  can  be  entertained  of  his  right  to 
feize  any  where  except  on  the  fliore ;  and  the  property 
now  in  queftion  was  clearly  water-borne  at  the  time  of 
feizure.    The  queftion  then  is,  whether  his  command 
of  this  ihip  had  been  extinguiflied  by  any  other  appoint- 
ment made  by  competent  authority,  or  by  any  accident 
which  had  happened  to  the  fliip  itfelf.     That  this 
gentleman  had  been  removed  to  the  command  of 
another  ihip  has  been  contended,  but  I  think  without 
effed*    The  only  document  which  has  been  referred 
to  in  fupport  of  this  averment  is,  a  letter  addrefled  to 
Lieut.  Middleton  by  Admiral  Cochrane ;  and  even  that 
is  addrefled  to  him  as  the  commander  of  His  Majefty*s 
ihip  iintigua.    The  letter  is  in  ihcfe  terms : — "  I  have 
received  your  letter  of  the  25th  of  January^  with 
a  repon  of  furvey  of  the  ilate  of  the  prifon-lhip 
Antigua^  under  your  command,   in  confequence 
^^  of  which  I  have  directed  Lieutenant  Wbiiakerj  the 
^'  reiident  agent  for  tranfports  and  prifonei s  of  war, 
^'  to  hire  another  veflel  for  fix  months  certain ;  and, 
as  this  veflel  will  probably  want  foine  fitting  for  the 
reception  and  fecurity  of  the  prifoners,  you  will 
fupply  fuch  of  the  old  (lores,  bulk-heads,  &c.  on 
board  the  Antigua^  as  can  be  converted  and  appro- 
*'  priated  for  the  purpofe.**     It  appears,  then,  irom 
this  letter  of  Admiral  Cochrane* Sy  that  a  reprefentatioa 
had  been  made  to  him  by  Lieutenant  Middleton^  that 
the  Antigua  was  no  longer  fit  to  hold  the  prifoners, 
and  that  in  confequence  of  the  reprefentation  fo  made 
to  him,  the  admiral  had  direded  another  veflel  to  be 
hired,  atid  the  Arethufa^  it  ihould  feem,  was  taken 
up  for  that  purpofe*   The  irf;7//^2^  had  been  originally 

a  ihip 
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z  OAp  of  war,  and  had  been  ufed  for  the  cuftody  of        The 

prifoaers  of  war,  as  other  king's  fliips  frequently  are ;      °'^*^°^^^ 

but  the  Arethufa  never  had  any  commiffion,  nor  was    March  i8ih, 

flie  in  any  manner  incorporated  into  the  Briiijh  navy ;        '  ^^' 

her  fervjces  were  merely  fupplemental  to  thofe  of  the 

Antigua^  and  could  not  at  all  deprive  that  (hip  of  her 

military  chara&er.    Admiral  Cochrane^  in  another  part 

of  his  letter,  fays,  "  You  will  repair  on  board,  (the 

"  Aretbufd)  with  the  principal  part  of  your  crew,  to 

^  take  charge  of  her,  leaving  a  fuificient  number  to 

"  take  care  of  the  Antigua  till  further  orders,   for 

^^  which  purpofe  her  eftablifhment  is,  for  the  prefent, 

**  to  be  kept  up/*     So  that  the  eflablifhment  of  the 

Antigua  was  ftill  to  be  kept  up,  and  Lieutenant  Mid'^ 

dUton  was  ftill  to  continue  legally  and  adually  the 

commander  of  that  ihip,  and  alfo  to  have  the  care  of 

this  hired  veffel.     There  was^herefore  no  fuperceffion 

of  his  authority,  no  feverance  or  diffociation  of  the 

men ;    or,  if  a  feverance,  certainly  no  diffociation ; 

for  they  were  to  continue  under  the  command  of  their 

own  officers,  and  v^athin  fight  of  their  own  i|;iip  ;  ftill 

to  be  borne  on  its  books,  and  to  be  fubje£t  to  the 

articles  of  war. 

Was  the  phyficsil  ftate  of  the  fliip  fuch  as  neceflfarily 
to  difconned  the  crew,  and  to  take  away  the  right  of 
the  commanding  officer  ?  I  am  of  opinion  that  it  was 
not.  The  prefent  cafe  is  by  no  means  like  that  to 
which  it  has  been  compared*.  That  was  a  cafe  in 
which  the  (hip  had  adually  funk,  and  was  altogether 
loil  at  the  time  whea  the  capture  was  made.  But 
here  the  ftate  of  fads  is  totally  different.    This  (hip 


•  The  Ghuiefttr^  in  Adn)iral  An/on  ^  fquadron>  vide  6  Robin- 

was 


aao 


CASES  DETERMINED  IN  THE 


Tht 
Gmarlotts. 


sSth, 


i8ij 


tras  b  exiftence,  and  though  not  fit  for  the  fervice  in 
,  which  fhe  had  been  originally  employed,    (the  fafe 
cuftody  of  prifoners  of  war),  yet  fhe  was  ftill  ufefiil 
for  fome  purpofes,  and  was  ftill  employed  as  a  ftore* 
Ibip.    It  is  not  to  be  faid,  that  becaufe  the  fhip  wai 
incapable  of  going  out'  upon  a  cruissej  therefore  flie 
could  not  make  a  fei^ore  in  port*    She  had  arms 
which  ihe  could  ftretch  out  for  fuch  a  purpofe  ;  ihe 
had  her  bpats,  which  might  be  employed  on  a  fervice 
of  this  kind.     Is  the  Court  in  every  cafe  to  enter  upon 
a  confideration  of  the  exad  ftate  and  condition  of  the 
ihip  by  which  a  feizure  is  effe£ted  ?    Suppofe  a  veflel 
is  in  dock,  undergoing  repairs,  that  circumftance  would 
not  fufpend  the  right  of  the  oflBcer  in  command  of  her 
to  a&  by  himfelf  and  his  men  in  boats*    The  feizure 
may  be  legally  eflfeded  by  means  of  boats,  or  indeed 
without  them,  by  a  mere  fummons  to  the  parties*. 
•  The  other  cafes  which  have  been  alluded  to  are  likcf 
wife  of  a  very  diiBferent  defcription«     A  notion  pre* 
vailed  both  at  home  and  in  the  Wefi  Indies^  that  officers 
were  at  liberty  to  put  men  on  board  as  many  different 
veflels  as  they  might  think  proper,  and  that  the  captures 
made  by  the  men  and  vefTelsfo  employed  would  enure 
to  the  benefit  of  their  own  fliip,  which  was  lying  in 
port,  and  knowing  nothing  of  the  matter*   The  Court, 
as  well  as  the  Admisalty,  fets  its  face  againft  this  abufa 
of  conuniifions,  which  is  thought  to  interfere  with  the 
lights  of  regular  cruizers,    I  am  clearly  of  opinion 
that  this  feizure  muft  enure  to  the  benefit  of  Lieu# 
tenant  Middletotit  and  therefore  I  pronounce  for  9 
reverlal  of  the  fentence* 


•  Mehmane^  Colas,  $  Robinfon^  j^U  Curaf9a  Sftd  its  depen* 
dcDcieai  I^ords,  May  ^Xh  l8ojf 
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THIS  fliip,  under  American  colours,  was  feized  in  Ajw^-ban 
the  river  Thames^  by  the  marihal  of  the  Admi-  hu  empioyinenc 
ralty,  on  the  ift  oi  Auguft  i8ia.    A  claim  was  given  .for^gn^ISt^, 
by  the  matter,  who  was  alfo  fole  owner  of  the  (hip,  JJS^^illJIc- 
defcribing  himfelf  to  be  a  Britijb  fubjed,  and  as  fuch  ter forcomi»Mr> 
entitled  to  the  benefit  of  the  Order  in  Council  of      ^^"'^^ 
November  i8it,  dire£Ung  the  reftitution  of  Britijb 
Ihips  imder  the  American  flag.    It  appeared  that  he 
was  a  native  of  Scotlandy  and  that  his  wife  and  family 
refided  in  that  country,  but  that  he  had  himfelf  been 
admitted  a  citizen  of  America  about  fixteen  years  ago, 
upon  taking  an  oath  that  he  had  been  failing  out  of 
an  American  port  for  two  years ;  that  from  the  year 
1799  ^  i8<^59  ^6  ^^^  ^^^^  conneAed  with  a  houfe 
of  trade  at  Gla/gowj  which  had  an  eftablifliment  at 
New  Torky  and  another  at  Charlejiownj  and  that  he 
had  occafionally  redded  at  each  of  the  laft  mentioned 
places;   that  he  had  purchafed  this  veflel  at  public 
auftion  in  America^  and  had  made  three  voyages  in 
her,  the  two  firft  from  Charlestown  to  Kingston  in 
Jamaica^  returning  each  time  in  ballaft,  and  the  laft 
fix)m  Charlestown  to  the  river  Thames,    The  queftion 
was,  whether,  from  the  refidence  and  employment  of 
this  man,  he  was^  quoad  this  veflel,  to  be  confidered  a 
Britijb  fubjea. 

Judgment. 
Sir  JV.  Scott.'— This  fliip,  when  feized  by  the  mar- 
ihal in  the  river  Thames,  was  under  the  American  flag, 

but. 
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The  Ann.     but,  accorduig  to  the  account  given  by  the  mafter, 
'^  was  not  fumiflied  with  the  American,  or  indeed  with 

JFdtmary  19th,  ^  ^  ' 

Z813.  any  pafs  whatever.  It  is  very  diiEcuIt  to  conceive  that 
this  was  the  true  ftate  of  the  cafe,  (ince  the  fhip  was 
not  only  American  built,  but  likewife  American  owned, 
as  far,  at  lead,  as  the  oftenfible  charader  of  the 
claimant  is  concerned ;  for  though  he  could  not  alto-' 
gether  throw  off  his  .allegiance  to  his  native  country, 
he  had  been  admitted  a  citizen  of  the  United  States. 
I  cannot  conceive,  therefore,  why  the  pafs  was  not 
granted,  or  what  obftacle  prevented  this  man  from  ob- 
taining fo  important  a  document.  I  muft  prefume 
that  the  veflel  was  furnifbed  with  an  American  pafs ; 
but,  fuppofing  the  cafe  to  be  otherwife,  ftill,  if  the 
ihip  was  fumifhed  with  the  documents  ufually  granted 
to  American  fhips,  the  fame  rule  of  law  muft  be  applied 
as  if  (he  had  been  ^  fumifhed  with  a  regular  flag  and 
pafs.  The  fhip  muft  be  conclufively  held  to  be  Ame* 
rican  property,  and  confequently  fubjeA  to  condem* 
nation. 

It  is  faid,  however,  that  this  (hip  is  proteSed  by  the 
Order  in  Council  ilfued  on  the  aSth  of  November 
1812,  by  which  it  is  directed,  that  ^^  all  yeffels  under  ' 
<<  the  flag  of  the  United  States  of  America^  which  are 
"  bond  fide  and  wholly  the  property  of  His  Majefty's 
^^  fubje£b,  and  not  purchafed  by  them  fubfequent  to 
^*  the  date  of  hoftilities  on  the  part  of  the  United 
^^  States  of  America^  and  which  ihall  have  been  de- 
*'  tained  in  port  under  the  embargo,  or  fliall  have 
*^  failed  to  or  from  the  ports  of  this  kingdom  previous 
^^  to  the  knowledge  of  hoftilities,  and  (hall  Jiave  been 
«  captured  on  fuch  voyage,  fliall  be  reftored  to  the 
^^  Britijh  owners,  upon  fatisfaftory  proof  being  made 
<^  to  the  High  Court  of  Adouralty,  or  the  Courts  of 

«  Vice* 
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Vice- Admiralty,  to  which  they  fliall  be  taken  for     Th»  ank, 
*^  adjudication,  Aat  the  faid  veffels  are  bond  fide  and  ^^^^^^^^  ^^ 
"  wholly  the  property  of  His  Majefty^s  fubjeds  as        1813. 
'^  aforefaid,  and  had  been  engaged  in  trade  as  above 
"  defcribed."     A  claim  has  been  given  for  this  ftiip 
by  Mr.  Smithy    defcribing    himfelf  to  be  a   Britijh    ' 
■       fubjed;     and,    if  he  is  a  Britijb  fubjed,  he  will, 
I        under  this   Order  in   Council,,  be  entitled  to  refti* 
tution. 

The  queftion,  therefore,  comes  to  this,  whether  the 
claimant  is,  quoad  this  property,  to  be  confidered  as 
a  Britijb  fubjed.     For  fome  purpofes  he  is  undoubt« 
edly  fo  to  be  confidered.     He  is  bom  in  this  country, 
and  is  fubje£t  to  all  the  obligations  impofed  upon  him 
by  his  nativity.    He  cannot  (hake  oOF  his  allegiance  to 
his  native  country,  or  diveft  himfelf  altogether  of  his 
Brtti/h  character  by  a  voluntary  transfer  of  himfelf  to 
another  country.    For  the  mere  purpofes  of  trade  he 
may,  indeed,  transfer  himfelf  to  another  ftate,  and  may 
acquire  a  new  national  charaften    An  Englijh  fubjeft^, 
refident  in  a  neutral  ftate,  is  at  liberty  to  trade  with 
the  enemy  of  this  country  in  all  articles,  with  the 
exception  of  thofe  which  are  of  a  contraband  nature  \ 
but  a  trade  in  fuch  articles  would  be  contrary  to  his 
alienee.    Now,  the  account  which  he  gives  of  him- 
felf is,  ^'  that  he  was  born  at  Falkirk,  in  Scotland i 
^  that  during  the  laft  feven  years  he  has  been  chiefly 
^  at  fea,  but,  when  at  home,  he  has  lived,  and  ftiil  ' 
*^  lives,  at  Batbgatgy  in  the  (hire  of  Linlitbgowj  in 
'^  North  Britain ;  that  he  is  a  fubje&  of  oi;r  Sovereign 
*\  Lord  the  King,  but,  about  fiz^een  years  ago,  he 
^  was  admitted  a  citizen  of  the  United  States  of 
"  America,  for  the  purpofe  of  commerce  only."   Why, 
tbii  tranla£tion  is  for  the  purpofe  of  commerce :  Ac* 

cording 
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Hit  Ann.    cording  to  his  own  account,  then,  he  cealbd  to  be  1 
xorueru  otfa   ^^^^  fubjcft  fof  Commercial  purpofes*     He  goes  on 
S813.     '  to  fay,  that  he  was  admitted  ^^  for  the  purpofe  of 
^'  covering  a  ihip  of  his  own,  to  enable  her  to  fail  with* 
^*  out  riik  of  capture,  and  he  was  fo  adtnitted  by  the 
^^  magiftrates  of  Pbiladelpbiaj  on  oath  being  made 
^^  that  he  had  failed  out  of  an  American  port  for  two 
^^  years ;  that  he  hath  never  been  admitted  a  burgher 
or  freeman  of  any  city  or  town,  but,  from  the  year 
1799  to  the  year  1805,  the  deponent  having  been 
<<  connefted  in  a  houfe  of  trade  at  Gh/gowj  which 
^^  had  a  houfe  at  New  Tork^  and  another  at  Cbarlef* 
^^  tovm  in  Soiitb  Carolina^''  fo  that,  from  1799  to  the 
year  1805,  he  might,  as  far  as  he  was  conneded  with 
the  houfe  at  Ghfgowy  and  for  that  particular  branch 
of  his  trade,  be  confidered  a  Britijh  fubjed.     But, 
fmce  that  time,  I  underftand  him  to  fay,  that  he  has 
withdrawn  altogether  from  that  connedion.     He  fays 
afterwards,    in    anfwer   to  the  ninth   interrogatory, 
that  he  is  a  North  Briton  by  birth,  and,  when  he  is 
at  home,  his  place  of  refidence  is  Bathgate,  in  the 
^<  fliire  of  Linlithgow  J  in  North  Britain^  where  his 
<^  wife  and  family  rcfide,  and  where  he  the  deponent 
*^  hath  always  refided  from  the  time  he  was  ten  or 
^^  eleven  years  of  age,  when  he  was  not  at  fea  or  ia 
<'  foreign  parts."'    The  aiErmadve  part  of  his  hiftory, 
as  far  as  it  goes,  (hews  that  he  lived  very  much  abroad, 
and  principally  at  New  Tork  or  Cbarl^own  in  America. 
True  it  is  that  he  had  no  houfe  in  either  of  thefe  places, 
but  he  was  there  as  a  fingle  man.    It  is  not  the  mere 
circumftance  of  leaving  a  wife  and  family  in  Scotland 
diat  will  avail  him  for  the  purpofe  of  retaining  the 
benefit  of  ^,his  national  chara&er.    He  caimot  be  per- 
mitted to  take  the  advantage  of  both  charaders  at  the 
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fame  time,  and  in  the  fame  adventure.     I1ie  utmofl:         The 
that  can  be  allowed  to  him  is,  that  he  fliould  be  entitled " 


to  the  one  character  or  the  other,  according  to  the  fOruari/  i9tk, 
circumftances  of  the  tranfadlion.  When  the  veffel  *  '^' 
herfelf  is  American-built,  when  the  perfonal  refidence 
of  the  owner,  as  far  as  he  has  any,  is  in  America,  (for 
it  does  not  appear  that  this  man  at  all  refided  in  5^0/'- 
hnd,^  it  would  be  difficult  to  fay  that  it  could  be  any 
other  than  an  American  tranfaclion-  Since  the  pur- 
chafe  of  this  fhip  by  Mr.  Smith,  he  has  made  three 
voyages,  two  of  them  to  Kingston  in  Jamaica^  and  one 
to  the  port  of  London ;  but  to  the  ports  of  Scotland  he 
ha3  never  failed,  nor  does  it  appear  that  he  has  even 
vifited  his  wife  and  family  in  that  country*.  He  has 
been  failing  conftantly  out  of  American  ports,  and  his 
prevailing  deftination  has  been  to  the  fVeft  India  iflands. 
It  is  quite  impoffible  that  he  can  be  proteded  under 
the  Order  in  Council,  which  applies  only  to  thofe  who 
are  clearly  and  habitually  Britijh  fubje&s,  having  no 
intermixture  of  foreign  commercial  chara3er.  It 
never  could  be  the  intention  of  His  Majefty*s  Govern- 
ment, that  the  benefit  of  this  Order  ihould  be  extended 
to  a  perfon  who  has  thrown  off  his  allegiance,  and 
eftranged  himfelf  from  his  Britijh  character,  as  far  as 
his  own  volition  and  a£t  could  do.  1  am  of  opinion 
that  Mr.  Smith  is  not  entitled  to  the  benefit  of  the 
Order  in  Council,  and  therefore  I  rejeft  the  claim.-** 
Ship  condenmed. 


VOJL.  u 
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/ffotiflfyi^th,  "^      HOPE,  and  Others. 

ccrtii5e.t«iex.    HPHESE  wcrc  fout  cafcs  of  American  (hiK,  ladctt 

•mpung  the  pro-     X  ,        Cm/i 

ptrty  of  enemies  With  com  and  flour,  and  captured  wnillt  pro- 
J^t^^b^r-  ceeding  from  America  to  the  ports  of  Spain  and  For* 
Ski^S/  /«(fftf/.  They  were  claimed  as  protcOed  by  an  inftro^ 
^^e  ^ff'hou-  "^^^  °^  board,  granted  hf  Mr#  -rf/&»  the  £nr^  conful 
ing  an  •'flBdai  "^^at  New  Tork^  accompanicd  by  a  certified  copj  of  a 
fu^l^'^Jnl^y  letter  from  Admiral  Sawyer^  the  Britijh  commander 
be  coifidered  in-  ^^  ^^  Amcricon  (Utbn. 

ciaental,  are  in 

themlelves  iavA- 

fid,  but  may  be  ^ 

madeeffeauatby  JUDQM£NT« 

?ifiS'by  the"  Sir  W.  Scott.— The  deftination  of  thcfe  veflds  to  the 
^eignautbo-  ports  of  S^^iVi  and  Portugal  is  not  dilputed,  but  they 

would  undoubtedly  be  liable    to  condemnation  as 
,  enemy's  property,  unlefs  the  claimants  can  fliew  fome 

fpecial  ground  of  exemption  from  hoftilities. 

The  prote&ion  which  has  been  fet  up,  confifts  in 
certain  papers  found  on  board  each  of  thefe  flups,  to 
which  it  would  be  difficult  to  give  any  precife  defigna- 
tion*  The  firft  of  them  appears  to  be  a  kind  of  pro* 
clamation  from  Mr.  ABen^  who  ftates  himfelf  to  be  a 
Britijb  conful  at  New  Tori  ;  the  other  is  a  letter  a4« 
drefied  to  this  fame  Mr.  Allen  by  Admiral  Sawyer,  the 
commander  in  chief  of  His  Majefty's  fhips  on  the  Hall' 
fax  ftation.  The  certificate  or  proclamation  of  Mr. 
Alien  ftates,  that  ^^  whereas,  from  a  confideration  of 
*^  the  vital  importance  of  continuing  a  full  and  regular 
^'  fupply  of  Sour  and  other  dry  provifions  to  Spain 
<c  and  Portugal,  or  their  colonies,  it  has  been  deemed 
**  expedient  by  His  Majefty's  Government  that,  not- 

''  withftanding 
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"  vithftanding  the  hoftilities  between  this  country  and        ti» 
**  the  United  States,  ev^ery  degree  of  proteftion  and     ^  others 


•*  encouragement  fhould  be  given  to  the  American  ^ 

^  veffels  laden  with  flour  and  other  dry  provifions,  ^^^'^^^^ 
**  and  bound  to  Spain  or  Portugal^  or  their  colonies  j 
^*  and  whereas,  in  furtherance  of  thefe  views  of  His 
'*  Majcfty's  Government,  Herbert  Sawyer  Efquire, 
"  vice-admiral  and  commander  in  chief  on  the  HalifaK 
**  ftation,  has  direfted  to  me  a  letter,  under  the  date 
•'  of  the  5th  of  Auguft  18 12,  (a  copy  of  which  is, 
**  herewith  annexed,)  wherein  I  am  inftrufted  to  fiir- 
**  nifli  to  American  veflels  fo  laden  and  deftined  a 
**  copy  of  his  letter,  certified  under  my  confular  feal, 
•*  which  documents  are  intended  to  fcrve  as  a  perfedk 
fafeguard  and  prote&ion  to  fuch  veflels  in  the  pro- 
fecution  of  their  voyage :  Now,  therefore,  in  pur- 
*•  fuance  of  thefe  inftrudions,  I  have  granted  to  the 
*•  American  fchooner  called  the  Hopej-  of  one  hundred 
"  and  twenty-one  tons  burthen,  whereof  Benjamin 
'^  Holbrook  is  mafter,  now  lying  in  the  port  of  Phila-^ 
deJphia^  and  laden  with  flour,  rice,  and  corn,  a 
copy  of  the  faid  letter  of  Vice-admiral  Sawyer^  cer- 
tified under  my  confular  feal,  hereby  requefting  all 
"  officers  of  His  Majefty's  fliips  of  war,  or  private 
armed  veflels  belonging  to  the  fubjefts  of  His  Ma- 
jefty,  not  only  to  offer  no  moleftation  to  the  faid 
veflel,  but,  on  the  contrary,  to  grant  her  all  proper 
afliftance  and  protedion  on  her  paflage  to  Corunna 
**  in  Spain^  and  on  her  return  from  thence  to  a  port 
••  in  the  United  States,  whether  laden  with  fait  or  iu 
««  ballad  only/*  The  letter  of  Admiral  Sawyer  ad- 
drefled  to  this  gentleman,  Mr.  Alkn^  is  in  thefe  terms : 
•*  I  have  fully  confidered  that  part  of  your  letter  which 
^*  relates  to  the  means  of  infuring  a  conftant  fupply  of 

Q  2  **  flour 
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Th«        ,««  flour  and  other  dry  provifions  to  Spain  and  P^rtU' 
aai  othen.     ''  ^^/,  and  to  the  Weft  Indies ;  and,  being  aware  of 
-  "  the  importance  oF  the  fubjed,  concur  in  the  pro- 

i8u.     '  ^^  pofition  you  have  made:    I   (hall  therefOTe  give 
*^  directions  to  the  commanders  of  His  Majefty's  fqua.* 
^'  dron  under  my  command,  not  to  moled  American 
^^  veflels  unarmed  and  fo  hden,  bond  fide  bound  to 
Portuguefe  or  Spanijh  ports,  whofe  papers  Aall  be 
accompanied  with  a  certified  copy  of  this  letter  under 
your  confular  feal/'    And  it  is  contended,  that 
thefe  two  papers,  particularly  as  recognized  by  the 
Order  in  Council  of  the  26th  of  O^ober  18 12,  are  of 
fuch  a  nature  as  to  take  from  thefe  veiTels  the  charader 
of  hoftiiity.     It  is  much  to  be  lamented  that  the  pre* 
vious  correfpondence  which  muft  have  taken  place 
between  thefe  gentlemen  does  not  make  its  appearance. 
The  Court  is  left  to  guefs  at  the  contents  of  the  letter, 
which  muft  have  been  fent  in  the  iirfl:  place  from  Mr. 
Allen^  the  conful^  to  Admiral  Sawyer  \  but  it  is,  I 
think,  fair  to  infer,  that  it  contaihed  a  propofition  that 
the  tranfadion  fhould  take  the  ibape  which  this  has 
aftually  done,  namely,  that  a  copy  of  Admiral  Sawyer^s 
letter  fhould  be  put  on  board  for  the  purpofe  of  gua- 
ranteeing, as  far  as  he  could,  the  fafety  of  the  fliips  to 
which  it  might  be  furnifhed.     I  think  it  perfedly  clear 
that  Mr.  Allen\  letter  muft  have  contained  a  propo- 
fition to  that  cfFedl.     Though  not  exhibited,  it  proves 
itfelf  by  the  fequel  of  fadls. 

Now,  taking  it  that  there  was  nothing  further  in 
the  way  of  fafeguard  than  what  is  to  be  derived  from 
thefe  papers,  it  certainly  would  be  impoflible  to  hold 
that  the  property  is  fufficicntly  protefted.  The  inftru- 
ment  of  protedion,  in  order  to  be  effedual,  muft 

come  from  thofe  who  have  a  competent  authority  to 

grant 
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grant  fuch  a  protedion :  but  thefe  papers  come  from        The 

r^  A  M  W 

perfons  who  are  veftcd  with  no  fuch  authority.  ana  othm. 

To  exempt  the  property  of  enemies  from  the  tSe& 


of  hoftilities,  is  a  very  high  a6l  of  fovereign  authority :  ^"^1^/^  * 

if  at  any  time  delegated  to  perfons  in  a  fubordinate 

fituation,  it  mud  be  ezerdfed  either  by  thofe  who  have 

a  ipecial  commiffion  granted  to  them  for  the  particular 

bufinefs,    and  who,  in  legal  language^    are  termed 

mandatories^  or  by  perfons  in  whom  fuch  a  power  is 

vefted  in  virtue  of  any  official  (ituation  to  which  it  may 

be  -coniidered  incidental.     It  is  quite  clear  that  no  con- 

fol  in  any  country,  particularly  in  an  enemy's  country, 

is  vefted  with  any  fuch  power  in  virtue  of  his  ftation. 

Ei  ret  non  preepomtur^  and  therefore  his  ads  relating 

to  it  are  not  binding.    Neither  does  the  admiral,  on 

any  ftationj  poflefs  fuch  authority.     He  has  indeed 

power  relative  to  the  (hips  under  his  immediate  com* 

mand,  and  can  reftrain  them  from  committing  ads  of 

hoftility,  but  he  cannot  go  beyond  that ;  he  cannot 

grant  a  fafeguard  of  this  kind  beyond  the  limits  of  his 

own  ftation.    The  protections,  therefore,  which  have 

been  fet  up,  do  not  refult  from  any  power  incidental 

to  the  fituation  of  the  perfons  by  whom  they  were- 

granted  \  and  it  is  not  pretended  that  any  fuch  power 

was  fpecially  entrufled  to  them,  for  the  particular  occa- 

lion.    If  the  inftruments  which  have  been  relied  upon 

by  the  claimants  are  to  be  coniidered  as  the  naked  ads 

of  thefe  perfons,  then  are  they  in  every  pomt  of  view 

totally  invalid. 

But  the  queftion  is,  whether  the  Briii/h  Government 
has  taken  any  fteps  to  ratify  and  confirm  thefe  pro- 
ceedings, and  thus  to  convert  them  into  valid  ads  of 
ftate;  for  perfons  not  having  fiiH  powers  may  make 
vhat  in  law  are  termed  fprnft^ties^  or,  ui<  diplomatic 

0  3  language. 
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T^^  language,  treses  fubfpe  rati,  to  which  a  fubfequent 
■ltd  odim.     ratification  may  give  validity  i-^Ratibabiiio  mandate 

'  aquifaratun    Has  the  Government  done  any  thing  to 

1813,'^  give  thefe  papers  an  authority  which  they  did  not  Ix^fora 
poffefs  ?  It  appears  that  Mr.  Fofier  had  been  in  the 
habit  of  granting  protedions  of  this  kind,  and  that^ 
immediately  before  the  prefent  tranfa^on  commenced, 
an  Order  m  Council,  dated  the  1 3th  of  Odober  1 8 1 1», 
had  iffued,  for  the  purpofe  of  recognizing  and  giving 
effeS  to  his  licences*  The  Order  is  in  thefe  terms  :— 
^^  Whereas  paflports  have  been  granted  by  His  A<bu 
jefty*8  minifter  in  Americay  for  the  protection  of 
veifels  proceeding  with  cargoes  of  grain  and  flour  to 
^*  the  ports  of  Lijbon  or  Cadiz,  His  Royal  Highse& 
the  Prince  Regent,  in  the  name  and  on  the  behalf 
^  of  His  Majefty,  is  pleafed,  by  and  with  the  advice 
^'  of  His  Majefty's  Council,  to  order,  and  it  is  hereby 
^  ordered,  that  all  fuch  veflels  fliall  be  permitted  to 
^^  proceed,  according  to  the  tenor  of  the  faid  paflports, 
*^  without  moleftation  on  account  of  the  prefent  hof- 
<<  tilities.**  Thus  the  policy  of  the  meafure  reforted 
to  by  the  Britijh  minifter  in  America^  and  the  manner 
of  carrying  it  into  execution,  had  both  been  iandioned 
by  the  Government  at  home.  Mr.  Fofter,  it  feems, 
retired  from  the  country,  and  then  the  prefent  mode 
was  reforted  to  by  Mr.  AUen  and  Admiral  Sawyer.  It 
is  impoflible  to  deny  that  the  tranfa^on  has  been  put 
]|ito  a  very  awkward  lliape,  and  it  is  clear,  from  a 

rh«  lufius  Sub.  letter  on  board  one  of  thefe  fhips,  that  the  Americam 

them&lves  did  not  p^ce  full  confidence  m  the  protec- 
tion to  be  derived  from  thefe  inffarumenta.  The  courfe 
which  has  been  pur/iied  is  certainly  indireft  and  cir» 
cuitous^  but  this  may  have  arifen  from  the  neceflity  of 

the  cafe    Every  man  would  be  defiroui  of  taking  the 

Aborted 
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fhoiteft  cowfe  he  could,  but  the  dired:  line  cannot        Th« 
always  be  travened:  if  you  meet  with  obftacles  in     vidothen. 
your  way,  you  muft  make  flexures,  in  order  to  avoid  '   " 

them.    The  method  which  Admiral  Sawyer  and  Mr.  ^"^^^^^"^^ 
Allen  have  adopted  is,  perhaps,  the  bed  that  could 
have  been  devifed  under  the  difficuldes  which  occurred. 
It  does  not  appear  that  the  bufinefs  could  haVe  been 
fo  well  effefled  in  any  other  way. 

It  has  been  afked,  Why  could  not  Admiral  Sawyer 
have  granted  thefe  licences  diredly  from  himfelf  ?    It 
is  £ud,  that  he  might  have  put  them  on  fliore^  and 
fent  them  by  land  from  Halifax  to  Bo/lon  and  other 
places.    I  am  not  Aire  that  this  could  have  been  done, 
or,  if  it  could,  that  it  would  have  been  fo  advifeable 
as  the  mode  which  has  been  adopted.    For,  if  Mr. 
Allen  could  be  depended  upon  as  an  honed  and  upright 
man,  he  was  certainly  the  proper  peffon  to  exercife  a 
difcretion  on  the  fubjed.    He  was  upon  the  fpot,  and 
had  the  bed  opportunity  of  judging  to  whom  the  pro- 
tections fliould  be  granted.    As  far  as  I  can  fee,  Mr. 
Allen  has  exercifed  his  judgment  very  properly ;  for, 
m  thefe  four  cafes,  the  vefiels  were  all  (idling  to  the 
ports  fpedfied  in  the  paflports,  and  were  all  laden  with 
proper  cargoes.    I  do  not  think  the  informality  of  the 
mftruments  to  be  a  fatal  objeftion.    The  fubftance  of 
the  meafure  is  precifely  the  fame  as  that  reforted  to  by 
Mr.  Tojier^  and  the  variation  in  point  of  form  is  not 
very  material.    The  policy  of  granting  thefe  protec- 
tions was  admitted  and  approved  by  the  Government 
at  home  in  the  cafe  of  Mr.  Fojler^  and  this  is  tl^e  fame 
meafure,  varied  as  to  its  form  on  account  of  the  dkU 
caries  which  occurred  after  the  departure  of  that 
gentleman. 

Q  4  Let 


132  CASES  DETERMINED  IN  THE 

Th€  Let  us  fee  what  has  been  done  by  the  Government 

andoiek.     ^0  lecognize  thcfe  afts  of  Admiral  Sawyers.     Why, 


'        here  is  an  Order,  dated  on  the  a6th  of  OSober^  ia 

'  '^"1813/^  '  theTc  terms : — "  Whereas  it  has  been  reprefented  to 
'^  His  Royal  Highnefs  the  Prince  Regent,  that  paflf- 
^^  ports  or  certificates  of  protedion  have  been  granted 
by  Vice-admiral  Sawyer ,  commanding  Hi^  Majefty's 
ihips  on  the  Halifax  (tation,  to  certain  jimerican 
"  veffels,  with  cargoes  of  grain  and  flour,  proceeding 
•*  from  the  ports  of  the  United  States  to  Spain  or  Por^ 
"  tugal^ — His  Royal  Highnefs  the  Prince  Regent^  in 
^^  the  name  and  on  the  behalf  of  His  Majefty,  is  pleafedj 
*'  by   and  with   the  advice  of  His  Majefty *s  Privy 
^'  Council,  to  order,  that  all  fuch  veflels  and  cai;goe9 
^'  ihall  be  allowed  to  proceed,  according  to  the  tenor 
/^  of  the  faid  paflports  or  certificates,  without  molefta- 
^'  tion  on  account  of  the  prefent  hoftilities.     And  it 
'*  is  hereby  further  ordered,  that  if  any  fuch  (hips  and 
<(  cargoes  fo  proceeding  fhall  have  been  detained  and 
"  brought  in  for  adjudication,  they  (hall  forthwith  be 
^^  liberated  and  releafed/*     It  is  faid,  tliat  thefe  papers 
do  not  anfwer  the  defcription,  that  they  are  neither 
pafsporis  nor  certificates^  and  confequently  that  they 
are  not  within  the  Order.     Perhaps  they  are  not,  in 
point  of  ftrift  form,  pajfports  or  certificates ;  but  m 
fubftance  they  are  and  were  intended  to  have  the  fame 
efie£t.     It  is  faid,  that  Admiral  Sawyer^s  letter  only 
protects  tbefe  veflfels  from  capture  by  his  own  cruizers. 
This  was,  indeed,  all  that  he  thought  himfelf  autho<» 
rized  to  do ;  but  the  deficiency  is  fupplied  by  the  pro«    . 
clamatTon  of  Mr.  Allen^   who  adopts  the    letter  of 
Admiral  Sawyer^  and  engrafts  upon  it  a  protedion  for 
the  whole  voyage.    The  Order  in  Council  goes  ftill 

further. 


f 
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ftirthcr,  and  exempts  the  veflels  from  capture,  not  only        The 
whilft  proceeding  to  the  ports  of  Spain  and  Portugal^     j^  o^^ 
but  on  their  return-voyage  alfo.     If  thefe  are  not  the 


certificates  and  paflports  contemplated  in  the  Order  ^^^^^^^ 
iflued  by  the  Government,  I  would  afk  what  are,  and 
where  are  they  to  be  found  ?     Government  muft  have 
had  in  their  contemplation  either  thefe  or  none,  for  it 
k  not  pretended  .that  any  others  were  granted  by  Ad- 
miral Sawyer.     If  the  Order  does  not  apply  to  thefe, 
then  is  it  wholly  inoperative.     I  am  fatisfied  that  thefe 
are  the  certificates  or  paiTports  contemplated  in  the 
Order  of  Council,  and  therefore  I  have  no  doubt  as 
to  the  reftitution  of  this  property.    At  the  fame  time, 
1  think  the  captors  were  juilifiable,  under  the  circum- 
ftances  of  the  cafe,  in  detaining  thefe  veflels,  -and  con*. 
fequently  that  they  are  entitled  to  their  expences.    ■     ■ 
Ships  and  cargoes  reftored^  fubjeft  to  the  payment  of. 
captor/s  expences. 
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fthruaryu^  VROW  MINA,    BeHRBNDS* 

1813.  . 


The  Court  win 
entertain  s  fuit 


/v.- 


nPHlS  was  a  proceeding  inilituted  by  a  fordgn  mate 
i^^^^iS^ln^e  againit  a  foreign  Ihip^  for  the  recovery  of  his 

fliipbdL^g^t^  wages ;  and  the  demand  was  oppofed  by  the  agent  of 
^d^^^o'  '^^  owner,  who  appeared  under  proteft.  The  veffd 
thep>rtsofthi8  beloDged  to  an  alien  enemy,  but  had  come  to  this 
^^  licence.    countTy  undcr  the  protedUonof  a  Britijb  licence* 

JUDOMSNT. 

Sir  fV.  Seott.^-^Thc  Court  is  extremely  fliy  of  mter- 

i    f  feriag  in  cafes  of  this  kind,  where  foreigners  only  are 

J     ^ !  concerned,  without  the  confent  of  the  reprefentative  of 

;;  \  I  the  nation  to  which  the  parties  belong.    In  this  cafe  it 

\^ts  impoifible  that  any  fuch  confent  ihould  be  obtained, 

the  ihip  being  an  enemy's  flup,  coming  to  the  ports  of 

this  country  under  a  licence  obtained  for  that  purpofe 

from  the  Britijh  Government.    The  mafter  took  up 

money  for  the  repairs  of  the  fhip,  but  whether  he  did 

fo  by  order  of  the  agent  or  the  owner  does  not  exa£tly 

appear.    The  mate  has  fwom  that  MtSts.Daj  and 

PbiUips  of  Port/mouth  advanced  the  money  by  the 

direftion  oi  Mr.  Leaven^  the  agent  and  correfpondent 

of  the  owner  in  this  country*   They  ftate,  on  the  other 

hand,  that  the  mafter  applied  to  them  for  the  neceifary 

fupply,  and  that  they  never  confidered  Mr.  Leaven  to 

be  refponfible  to  them  for  the  payment  of  the  money 

fo  advanced  i  but  always  held,  and  ilill  hold^  the  fhip 

and  cargo  as  their  fecurity  for  the  repayment.    They 

do  not  produce,  or  pretend  to  be  poffeiTed  of,  any 

hypothecation 
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hypothecation  bond,  and  therefore  can  have  no  lien  on        Tbt 
the  (hip ;    for,  though  the  general  maritime  law  of      ° 
Europe  does  not  require  a  bond  of  hypothecation,  yet,  j^Oruary  t^^, 
by  the  law  of  this  country,  an  inftrument  of  this  kind       *  '^* 
is  abfolutely  neccflary.     The  mafter,  it  appears,  ab« 
fconded ;  and  the  mate  fwears,  that^  in  confequence 
of  his  retirement,  he  took  charge  of  the  ihip,  by 
agreement  with  the  agent  in  London^  at  the  monthly 
wages  of  forty-four  jgwlders  Dutch  currmcy,  and  tlu: 
fum  of  one  pounSTper  week  for  board-wages.     I  do  not 
thininnis  aA' 'extravagant  fum  for  the  fubfiftence  of 
this  man,  who  mufl  otherwife  have  been  fupported 
from  the  ihip's  flores.     Being  promoted  to  the  fitua» 
tion  of  mafter,  he  had  new  care  and  trouble  impofed 
upon  him,  and  was  therefore  endtled  to  addidooal 
remuneradon.    I  think  the  mate  is  fully  juflified  in 
making  this  application  to  the  Court.    I  (hall  therefore 
over-rule  the  proteft^  and  decree  the  fale  of  th(;  fiiip 

for  the   payment    of    the    wages    and   fubfiftence 

money. 
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A6rtiM3fa4th,  ALERT,  NiCHOLLS. 

Invalided  feidien  HPHIS  was  a  claim  on  behalf  of  351  invalided  foldiers, 
tw^fcip  ut  ^^^  ^^^^  returning  from  Lijbon  to  this  country 

toS^tJS^Sr  ^^  board  His  Majefty's  fhips  Veftal  and  Diadem^  to 
•f  pmt.  fliare  in  the  proceeds  of  a  prize  captured  by  thofe  fhips 

in  the  courfe  of  the  voyage. 

Againft  the  claim — The  Kin^s  Advocate  and  Phil- 
45c.a.c,7juf.a.  litnore. — The  Prize  Ad  vefts  the  intereft  and  property 

in  prizes  generally  in  all  the  officers,  feamen,  marines, 
and  foldiers,  who  are  on  board  at  the  time  of  capture ; 
but  then  it  mud  be  remembered,  that  the  fame  ad,  in 
the  fame  fedion,.  direds  the  proceeds  to  be  divided  in 
-  fuch  proportion  and  after  fuch  manner  as  His  Majefty 
has,  by  his  proclamation  direded.  The  proclamation, 
therefore,  being  diflindly  recognized  as  the  rule  of 
)  .  interpretatbn  to  the  Prize  Ad, ,  in  order  to  afcertaln 

the  pr^dfe  meaning  of  the  term  "Soldiers"  in  the 
Prize  Ad,  we  muft  purfue  the  expreilion  into  the 
proclamation,  and  fee  the  fenfe  affixed  to  it  there ; 
and  accordingly  we  find  that  it  limits  the  meaning  of 
**  Soldiers"  to  *'  private  marines  and  foldiers  doing 
**  duty  on  board."  The  ibldiers,  therefore,  on  board 
thefe  fhips,  are  not  foldiers  in  the  fenfe  and  meaning 
of  the  Rize  Ad,  fince  they  were  not  only  not  doing 
duty^  but,  from  their  very  defcription,  were  incapable 
of  performing  any  fervice  of  importance.  It  may^ 
perhaps,  be  (aid,  that  thefe  men  are  entitled  to  fhare 
as.  paflengers,  or  fupermimeraries ;  but  the  limitacioos 

in 
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m  the  ]n-oc1aination  are,  upon  this  pointy  equally  pre«-        Tht 
cife  and  definite.     PafTengers  and  other  perfons  borne 


as  fupernumeraries  are,  indeed,  entitled  to  ihare  in  the  February  a4fcii, 
prizes  which  may  happen  to  be  taken ;  but  then  it  is        '  '^' 
requifite  they  ihould  be  fuch  as  are  ^'  doing  duty  and 
"  ^JfiJi^^Z  ^^  board.**    In  neither  of  thefe  claffes,  then, 
is  there  any  opening  to  admit  the  claim  of  difabled  and 
invalided  foldiers.     It  is  pofGble  that  no  oppofition  may 
have  been  raifed  to  a  demand  of  this  kind,  where  the 
claimants  have  been  few  in  point  of  number  \  but  in  the 
prefent  inftance,  where  they  equal,  if  not  exceed,  the 
number  of  the  (hip's  crew,  it  would  operate  as  a  great 
hardfhip  on  the  feamen,  if  they  ihould  be  compelled 
to  ihare  the  fruit  of  their  labours  with  a  clafs  of  perfons 
who  could  have  rendered  them  no  aififtance  in  an  en- 
gagement, but  muft,  on  the  contrary,  have  proved  a 
confiderable  incumbrance  to  their  exertions.     In  the 
fpirit  of  the'  Prize  Ad  and  the  Proclamation,  remu- 
neration and  fervice  are,  throughout,  correlative  terms  ; 
and  confequently,  where  no  fervice  has  been  rendered, 
no  reward  can  be  due. 

Jennery  contra. — It  can  never  be  admitted  that  inva- 
lided foldiers  are  utterly  incapacitated  from  rendering 
affiftance  in  a  naval  engagement.  Xhey  may  be  very 
ufeiul  in  annoying  the  enemy  with  their  muikets,  in 
conveying  ammunition,  and  in  performing  a  variety 
of  other  fervices.  They  muft  therefore  be  coniidered 
as  forming  a  component  part  of  the  ihip's  force.  Every 
perfon  is  prefumed  to  have  the  difpoiition  and  the 
power  to  afford  fome  degree  of  ailiilance ;  and  the 
common  underftanding  has  been,  that  all  perfons  on 
board  at  the  time  of  capture  have  a  right  to  ihare  in 
the  prize.    In  the  cafe  of  Wemjfs  and  Linxee^  the  right  0ou|i.R«p.tH. 

3  of 
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Tke        ef  a  paflenger  to  (hare  was  not  denied,  and  the  only 


Al.B«T 


.   doabt  was,  refpeding  the  clafs  in  which  the  perfon 
Mruary  «4tfa,  dicre  making  the  claim  was  to  be  included.     Where 

die  Prize  Ad  and  Proclamation  diflfer  from  each  other* 
the  Ad  of  Parliament  neceflahly  controls  the  Pro- 
clamation. The  fifth  fedion  of  the  P"^^  j^^  V^^^r^T 
▼efts  in  thefe  men  the  right  to  head  money^  which  it 
muit  be  oblerved  is  given  for  every^  per^nn^  wjthniif 
exception^on  boaurd  the  enemy's  fhip>  Head-money 
IS  itndly  connned  to  adual  captors;  and  it  feems 
abfurd  to  fay,  that  thefe  men  (hall  be  entitled  to  head- 
money  as  adual  captors,  and  not  to  the  proceeds  of 
prize^  which  are  frequently  fhaxgd^with  conftruZHve 


joint-captors.  With  refped  to  the  pradice  which  has 
prevailed  in  limilar  cafes,  that  has  been  uniformly  in 
fevour  of  the  right  of  foldiers,  and  of  all  others,  to 
fliare  in  the  prizes  which  may  happen^  to  be  taken 
whilft  they  are  on  board.  Militia  regiments^  coming 
from  Ireland  in  King's  (hips,  have  very  lately  been 
allowed  this  advantage,  and  the  right  has  in  no  former 
inftance  been  difputed. 

Judgment. 
Sir  W.  Scott. — This  is  the  cafe  of  a  number  of  inva- 
lided foldiers,  who  claim  to  fhare  in  a  prize  taken  by. 
two  of  His  Majefty*s  (hips,  in  which  they  were  em*- 
barked,  on  their  voyage  from  Portugal  to  England^ .. 
A  doubt  has  been  ftarted  refpeding  the  right  pf  thefe* 
men  to  participate  in  the  proceeds  of  a  prize  taken 
under  fuch  circumftances,  but  I  am  of  opinion  that 
their  claim  is  well  founded.  The  Ad  of  Parliament 
gives  the  whole  interefl  and  property,  in  all  piizes 
which  they  may  take,  "  to  the  flag-officers,  com- 
<•  manders^  and  other  officers^  feanxen>  marines,  and 

«^  foldiers, 
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•*  foldiers,  on  board  any  (hip  or  veffel  of  war  in  His       '  The 
'*  Majefty*s  pay  :**  and  perhaps  the  term  SokUerty        *■**  ' 


ftanding  as  a  component  part  of  the  text  in  this  claufe  fikrmary  %^ 
of  the  a£l,  may  mean  fuch  teilitary  perfons  as  may  '^* 

happen  to  be  doing  duty  on  board  as  marines.    But 
the  flatute  direds  diflribution  to  be  made  according  to 
the  King's  Proclamation ;  and  the  Proclamaticxi,  ac* 
cording  to  ancient  ufage,  gives  a  (hare  ^'  to  all  marines 
^  and  other  foldiers,  and  aU^  other  perfons  doing  duff 
*lf^  tf/^^faf  on  board.**    This  muftbe  Jield  Jo 
include  all  fupemumeraries  and  paffengers,  fince  every 
perfon  ^sjrelumed  to  be  willing  and  able  to  give 
affiftance^jfreguired  fo  to  do ;  and  the  prefumption^ 
with  refpeft  to  foldiers^  is  particularly  ftrong>    I  un« 
derftand^  from  an  enquiry  which  I  cau&d  to  be  made 
at  the  Admiralty, Jthat  the  maritime  crew  is  ufually 
lefiened  when  foldiers  are  fent  on  board  any  of  His 
Majefly's  fhips,  and  that  they  are  confidered  as  perfons 
capable  of  affording  ailiftance  in  a  variety  of  ways# 
The  right  of  foldiers  to  fliare  in  all  prizes  at  the  cap- 
ture  of  which  they  may  have  been  prefent,  has  been 
invariably  admitted  in  this  Court,  and  the  lame  doc-  « 
trine  has  been  held  in  the  Court  of  King's  Bench.    In 
the  cafe  of  JVemyfs  and  ^inzeey  which  was  twice  tried^ 
b  that  Court,  the  right  of  pa^engers  to  Ihare  was 
treated  as  a  matter  always  ac^i^cedin;  but  it  was 
ruled  that  they  all  took  as  fupemumeraries  only,  and 
^nmfced  m  tne  lowelt  clafs  of  diftnbution.    It  is  clear, 
Iheretore,  that  ioicuers  on  board  a  o^turing  fliip  have, 
generally  fpeaking,  a  right  to  prize  money ;  and,  unlef^ 
this  cafe  can  be  fpecially  dillinguiihed  from  others, 
the  prefent  claimants  mud  be  entitled  to  the  benefit  of 
the  general  rule.    Now,  the  only  diflin£tion  which 

7  has 
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The        h2S  been  pointed  out  is,  that  thefe  men  are  invalided  i 
^'''*^'       but  this  I  think  by  no  means  a  fufficient  diftinftion. 


Mrtuify44tli,  Though  invalided,  they  are  (lili  fit  for  fome  duty, 
^*'3-  ^ygn  upon  land :  though  di  fabled  from  field-fervicc 
and  the  more  aftive  operations  of  war,  they  are  ftill 
ufeful  for  the  purpofes  of  defence,  and  upon  that 
account  form  part  of  the  ufual  military  force  of  every 
country.  On  board  ihips  of  war  they  may  certainly 
be  very  ferviceable  during  an  engagement,  and  there- 
fore I  think  the  circumftance  of  their  being  invalided 
forms  no  folid  ground  of  diftin&Ion.  If  any  incon- 
venience arifes  from  the  increafed  pradice  of  carrying 
foldiers  on  board  the  King's  fhips,  a  remedy  for  that 
inconvenience  muft  be  fought  by  means  of  fome  legif- 
lative  provifion.  I  underftand  that  foldiers  are  ufually 
put  on  board  veflcls  armed  enjiute^  and  that  much 
dependence  is  placed  on  their  afliftance  in  time  of 
adion.  j_am  clearly  of  opinion,  that,  according  to 
,the  ancient  praQice  of  the  ferviccy  and  the  true  con- 
ftruftion  of  t^^  ^"^^  Aft  ^"^  the  Proclamation,  thefe 

jTalidn^  faldifrn  ayt  tntitlH  tn  (hnrr  in 
of  this  prize. 


*. 
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SEYERStADT,  Erbe*  ^^t^f' 

nPHIS  was  the  cafe  of  a  (hip  under  Danijh  colours,  The  violence  of  a 

laden  with  a  cargo  of  fait,  copper,  train-oil,  and  ment*wSrn«" 
herrings,  with  which  (he  was  proceeding,  at  the  time  ^''^^  J^^! 
of  capture*  from  Drontheim  to  Flendjberg  in  Jutland,  vcntionofthe 
A  licence  had  been  obtained  tor  thisveflel,  permitting  %  BrUijh^tntM. 
her  to  fail  with  a  cargo  "  from  Liverpool  to  any  port 
"  in  Denmark^  with  liberty  to  touch  at  a  port  in  Nor^ 
**  way  for  clearances.*'     It  appeared  that  (he  had  failed 
from  Liverpool  with  a  quantity  of  fait  and  fome  bales 
of  Britijh  manufaftures,  the  latter  of  which  had  been 
put  on  ihore  at  Drontheim,  and  that  (he  was  about  to 
proceed  from  that  port  to  Flendjberg^  with  her  cargo 
of -fait,  when,  according  to  the  reprefentation  of  the 
matter,  the  cuftom-houfe  ofBcers  compelled  him  to 
take  on  board  a  quantity  of  copper,  train-oil,  and  her- 
rings, for  the  ufe  oAhe  Viftualling  Board  of  Denmark, 

For  the  captors,  the  King's  Advocate  and  Daubeney 
contended  for  condemnation  under  the  autht>rity  of  the 
Catberina  Maria^  iww.  Rep.  3ss. 

For  the  claimants,  Phillimore  and  Lujhington  ad- 
nutted  that  the  (hip  and  cargo  would  have  been  liable 
to  condemnation,  provided  the  goods  had  been  taketi 
on  board  voluntarily,  but  contended  that  a  different 
rule  muft  be  applied  to  the  prefent  cafe,  (ince  the 
mafter  had  aded  under  durefs  and  compulfion  impofed 
upon  him  by  the  fovefeign  power  of  his  own  country. 
That  the  public  £uth'was  pledged  to  afford  prote<5lion 

voL^i#  iL  under 
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The  under  die  licence,  fo  long  as  the  conditions  of  it  were 

_  fulfilled  as  nearly  as  controlling  circumftances  would 

March  9th,  admit*.    That  the  parties  had  here  afted  fypns  the 

*  *^'  terms  of  the  licence,  and  that  there  was  no  impeach- 

coede  Hoop,  ment  of  due  diligence  or  good  faith ;  that  the  veffel 

Edw.  Rep.  327.  j^^^^  £^j.  fgygj-j^i  preceding  voyages,  in  defiance  of  the 

prohibition  of  her  own  government,  maintained  an 
a&ive  and  ufeful  commerce  with  the  ports  of  this 
country ;  and  was,  upon  that  account,  entitled  to  great 
indulgence. 

Judgment. 

Sir  fF.  Scott. — ^TIus  is  the  cafe  of  a  Danijb  ihipt 
which  failed  from  Liverpool  to  Fkndjbergj  under  a 
licence  pernpdtting  her  to  touch  at  Drwibeim  for 
clearances,  and  for  clearances  only.  It  turns  out, 
however,  thai  (he  puts  part  of  her  cargo  on  fliore  at 
that  place,  and  takes  on  board  other  goods,  of  a  very 
noxious  quality,  confiding  of  copper  and  train*oiI,  for 
the  ufe  of  the  Damjh  Government.  This  is  ufiog  a 
Britijh  licence  for  the  moft  noxious  purpofe  to  wUch 
it  can  well  be  applied.  It  is  true  that  the  antecedent 
voyages  of  this  mafter  have  been  in  the  lervice  of  this 
country,  but  the  prefent  employment  of  the  fhip  is  nf 
a  very  different  kind,  and  muft  work  a  forfdture  of 
any  protedion  to  which  fhe  might  otherwife  be 
cntitleci. 

It  has  been  admitted  that  tlus  (hip  and  cargo  wotdd 
ht  liable  to  condemnation  if  ^e  zQc  of  conveying  tbefe 
goods  had  been  voluntary  on  the  part  of  the  mafter  j 
.but  it  is  faid  tliat  the  meafure  was  forced  upon  him  by 
ftlie  a£k  of  the  Dani/b  Oovenmient,  and  that  he  vbs 
compelled  to  take  them  on  board,  having  firft  prolaefied 

4kgai&ft  ity  jbait  without  efied.    I  am  afraid  that  it  is 

AeQcflary 
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neceflary  for  the  Court  to  adhere  to  the  rule  laid  down        The 
in  a  former  cafe*,  that  the  plea  of  compulfion  is  inad-     '^^'^"^°^* 
miinble.     It  would  be  impoffible  for  the  Court  to  pro-     March  9tb, 
tea  itfelf  otherwife  againft  the  inceflant  attempts  which  ^  cJ,J^ 
might  .be  made  to  elude  its  vigilance  by  pretences  of  Maria,  Bdw. 
that  nature.    It  could  never  difcov^r,  with  certainty,        ^^  ' 
whetfao-  a  tranfadion  taking  place  in  an  enemy's  port 
were  voluntary  or  not.     Compulfion  would  always  be 
pleaded,  though  in  many  cafes  the  parties  might  be 
afiing  coUufively.    It  is  neceflary,  therefore,  to  keep 
the  door  ihut  againft  fuch  explan;^tions. 

The  Court  has  always  held,  in  cafes  of  this  kind, 
that  the  party  muft  look  for  indemnification  to  the 
quarter  from  which  he  has  received  the  injury ;  and 
In  the  prefent  cafe  the  mafter  himfelf  holds  the  fame 
language.  He  has  made  this  matter  the  fubjed  of  a 
proteft ;  but  againft  whom  does  he  proteft  ? — againft 
the  Infpedor  of  the  Cuftoms  at  Drontbeim^  upon 
vhoip  he  throws  the  refponfibiUty.  It  is  (aid,  that  the 
m^fl^f  could  not  have  proceeded  to  enforce  his  remedy, 
b^caufi^  he  could  not  with  iafety  have  produced  his 
Britijb  licence.  But  there  was  no  neceflity  for  pro- 
.duf^ipg  the  Britijb  licence  in  order  to  (hew  the  injuftice 
of  fprcing  him  to  go  on  a  voyage  from  one  Danijb 
port  to  ^npther,  by  which  he  would  be  expofed  to  the 
danger  of  Britijh  capture.  The  licence  would  have 
been  quite  out  of  the  quefticm^  when  the  only  charge 
ivs»,  thftt  he  h^i  bmi  co9ipeUed  to  undertake  a 
prdiibited  voyage.  It  would  by  no  nieans  pcca« 
fioQ.tbe  di^ukiefi  which  have  been  repr^fi^ted;  I 
thkik  my£$lf  under  the  peceflj^r  of  jadhj^rii^  to  the 
rulie  which  has  been  laid  down,  that  the  violence  of  a 
faoQile  government  fliall  not  privilc^  f^^^  Xqn&ia 

»f  the  eflentialternu  of  a  Jrii(^  licfinos» 
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*'^*  9*.  ELIZA  ANN,  and  Othew. 

1813.  ' 

A  declaration  of  'T^HESE  wcfc  threc^cafcs  of  American  ^^^  laden 

TeramUtXe  *      With  hemp,  Iron,  and  other  articles,  and  feized 

^^jj^y  ?«»"»*  in  Hanoe  Bay^  on  the  nth  of  Auguft  18 12,  by  IBs 

evidence  of  the  Majcfty 's  fliip  Vigo^  which  was  then  lying  there  with 

war  bctwe'ln^the  othet  Brittjh  flilps  of  War.    A  claim  was  given,  under 

and  b^the  met  ^^^  dircftion  of  the  Swedijh  minifler,  for  the  fliips  and 

dern  ufage  of  careocs,  "  as  taken  within  one  mile  of  thfc  main  land 

quent  ratificarion  **  of  Sweden,  ^nd  within  the  terntory  of  His  Majelty 

authority'^s  niT  "  the  King  of  Sweden^  contrary  to  and  in  violation  of 

cdTarytogivc  u  ^^  \^^  q{  natioHs  and  the  territory  and  jurifdidion 

efteti  to  a  treaty  *  J 

•f peace,  aithoush  *«  of  His  faid  Majefty/' 

the  treaty  itfelf 

may  have  been 

ijncd  by  pleni-  JUDGMENT. 

potenuaries.  ^,     -_-    _  •  --^-     #•  ^^  i  •  *>*  «« 

Sir  W.  Scott. — ^Thefe  veflels  came  mto  Hanoe  Bay 
for  the  purpofe  of  taking  the  benefit  of  Britijh  convoy, 
and  were  feized  in  confequence  of  the  order  for  the 
detention  of  American  property.  This  order  has  been 
fince  followed  up  by  a  declaration  of  war ;  the  fliq)S, 
therefore,  would  be  liable  to  condemnation,  unlefs  it 
can  be  (hewn  that  they  are  entitled  to  fome  fpedal 
protediion. 

A  claim  has  been  given,  by  the  Swedijh  conful,  for 
thefe  fhips  and  cargoes,  as  having  been  taken  within 
the  territories  of  the  King  of  Sweden^  and  in  violation 
of  his  territorial  rights.  This  claim  could  not  have 
been  given  by  the  Americans  themfelves,  for  it  is  the 
privilege,  not  of  the  enemy,  but  of  the  neutral  coun- 
try, which  has  a  right  to  fee  that  no  a£t  of  violence  is 
committed  within  its  juriidi&ion.    When  a  violation 

of 
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^/neutral  territory  takes  place,  that  country  alone,        The 
whofe  tranquillity  has  been  difturbed,  poffeffes  the      "'^ 
right  of  demanding  reparation  for  the  injury  which  fhe    March  9th, 
has  fuftained.     It  is  a  principle  which  has  been  efta-        *  '^* 
blifhed  by  a  variety  of  decifions,  both  in  this  and  the  Etrufco.  Gbrgi, 
fuperior  Court,  that  the  enemy,  whofe  property  has 
been  captured,  cannot  himfelf  give  the  claim,  but 
muft  refort  to  the  neutral  for  his  remedy,     ASs  of 
violence  bygone  enemy  again  ft  another  are  forbidden 
within  the  limits  ot  a  neutral  teirltory.  nnl^s  they^re 
[aaaionedby  the  authority  of  the  neutral  ftate,  which 
jrh^ftjJT^^g  pnwpr  qf  granting  to  either  of  the  bslljgca. 
rents,  fubjedt,  of  courfe,  to  a  refponfibility  to  the  other > 
*AiicuTlUl  dale  may  grant^permiilion  for  fuch  afts. 
beforehand,  or  acquiefce  in  them  after  they  fhali  have 
taken  place ;  or  it  may,  as  has  beenjdone  in  the  pre« 
feat  iaftance,  ftep  forward  and  claimjh£4u:operty. 

I  do  not  obferve  it  to  be  ftated  in  the  claim,  that  the 
fovereign  on  whofe  behalf  it  is  given  was  a  neutral  at 
the  time  when  the  tranfadion  took  place.  But,  in 
order  to  give  effect  to  a  claim  of  this  kind,  it  muft  be 
ihewn  ^hat  the  party  making  it  was  then  in  a  ftate  of 
clear  and  indifputable  neutrality*  If  he  has  ihewn  more 
favour  to  one  fide  than  to  the  other,  if  he  has  excluded 
the  (hips  of  one  of  the  belligerents  from  his  ports,  and 
hofpitably  received  thofe  of  the  other,  he  cannot  be 
confidered  as  a£ting  with  the  neceflary  impartiality. 
I  do  not  think  a  country,  fliewing  fuch  an  invidious 
diftin£tion,  entitled  to  claim  in  the  charafier  of  a  neu- 
tral ftate.  The  high  privileges  of  a  neutral  are  for- 
feited by  the  abandonment  of  that  perfeft  indifference 
between  the  contending  powers  in  which  the  effence  of 
neutrality  confifts. 

A  claim,  however,  has  been  given  by  the  Swedifb 
minifter.  ^  Now,  in  order  to  fupport  and  give  effed  to 

'  ft  3  this 


24$  CASES  DETERMINED  IN  THE 

Th«        this  claim,  two  things  are  ntctSzry  to  be  eftablifhtd.— 
,  Firft,  it  is  requifite  that  Sweden  fhould  appear  to  hare 

March  9th,  been  in  a  ftate  of  perfed  neutrality  at  the  time  when 
the  feizure  was  made. — Secondly^  it  muft  be  (hewn 
that  the  ad  of  violence  was  committed  within  the  limits 
of  Swedijh  territory.  For,  if  the  fcene  of  hoftility 
did  not  lie  within  the  territories  of  the  neutral  flate, 
then  has  there  been  no  violation  of  its  neutral  rights, 
and  confequently  there  exifts  no  ground  of  complaint, 
and  no  foundation  for  the  claim« 

The  firft  queftion  then  is,  how  far,  in  Augu/i^Zit^  . 
Sweden  was  to  be  confidered  as  a  neutral  country. .. 

It  is  not  to  be  difputed  that  the  condud  of  Sweden 
towards  this  country  had  been,  for  a  confiderable  time,_ 
of  a  very  unfriendly  defcripdon.     Impelled  by  fear, 
or  fome  other  motive,  (he  had  excluded  Brkijh  (hips  . 
from  her  ports,  and  had,  either  from  choice  or  com«^ 
pttlfion,  adopted  that  courfe  of  policy  which  has  been 
impofed  by  the  French  ruler  on  the  other  nations  of 
Europe^  and  which  has  been  termed  the  eoniinental 
fjfiem.     It  is  clear,  too,  that  Sweden  a£ted  in  this 
manner,  not  from  any  private  views  refpefting  her 
own  municipal  regulations,  but  in  the  execution  0(41.  .^ 
plan  auxiliary  to  the  enemy  of  this  country.    Sweden^ 
therefore,  by  her  conduft,  aflForded  to  Great  Britain 
Tiegitimate  caule  of  war,  and  perfeftly  juftified  the 
Tbizuie  uf  tHanoe  by  the  Britijh  admiral,    TEeTazure 
ot  tnis  place  Mas  Deen  countenanced  by  the  Govern- 
ment of  this  country,  theJBritiJb  flag  has  been  hoifted, 
and  every  zSt  of  fovereignty  exercifed  on  the  iiland  and 
the  roadfted  adjoining. 

This  was  the  ftate  of  things  originally ;  Britijb  (hips 
were  excluded  from  the  ports  of  Sweden^  and  the 
iiland  of  Han<^  was  occupied  by  Brii^  forces. 

ft 

After 
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After  this,  a  declaration  of jwatuiasJflued-hz-tbe.       tim 
Govquineni  0/  Sweden ;  but  it  i^£ajd^  that  the  two  ' 


countnes  were  not,  in  reality,  inailate  of  war^hecaufe    -WarrA  9*, 
tie  declaration  was  unilateral  only.    I  am,  however, 

fedty  clear  that  it  was  not  the  lefs  a  war  on  that 
account,  for  war  may  exift  without  a  declaration  on 
other  fide.  It  is  fo  laid  down  by  the  befl  writers  on 
the  law  of  nations.  A  declaration  of  war  by  one 
country  only  is  not,  as  nas  been  reprefented,  a  mere 
challenge,  to  be  accepteJ'of'refuIed  at  pleafure  by  the 
SffierT  it  proves  the  exiitence  ot  aftuat  hoftilTties  on 
^BBe  Tide''trt4eg](t,  and  puts  the  other  party  alfo  into  a 

te  of  war,  'though  he  may^  perhaps,  thijyE.  jjroper 
loaSroD  the  defenfive  only.  It  is  the  lefs  neceffary 
fer  me  to  inrilt  on  the  truth  oT  this  pofition,  fince 
the  language  of  the  treaty  places  the  matter  beyond  Appendix  a 
cdipuce.  what  appears  to  have  been  the^motive  which 
llBllrlhe  appointment  of  the  plenipotentiaries  I  Why, 
^  a  reciprocal  defire  to  put  an  end  to  the  war  which 
^  had  taken  place  ;'*  and  this  they  are  authorized  to 
carry  into  effett.  Here  then  is  a  direfl  recognition  of 
^  exiftence  of  an  antecedent  ftate  of  war  between  the 
iwo  countries*  I  cannot  dive  into  the  motives  whichTed 
ID  the  hofUle  declaration  on  the  part  of  the  Swedijh 
Government,  I  can  only  look  to  the  broad  fadt,  the  ex- 
Hlence  of  the  war.  It  may  be  true  that  Sweden  reforted 
to  the  meafure  with  great  reluflance.  It  is  to  be  hoped 
^at  all  countries  are  unwilling  to  enter  upon  hoftili- 
ties,  and  that  they  have  recourfe  to  them  only  with  a  * 
view  of  avoiding  greater  evils.  It  is  faid,  that  Sweden 
afted  from  fear  of  the  refentment  oi  Trance ^  and  it 
nay  be  that  (he  did  fo  ;  but,  from  whatever  caufe  ic 
proceeded,  the  fa£t  is,  that  a  war  did  take  place, 
though  it  wascairied  on  wiih-Tnertnefe" Iry^  Sweden ^ 
todfwitft  tbrbeararice  By  Threat  Britain*    This  war  has, 

K  4  however, 
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The      ^  hpweTfir^-heca.happily  4ermiii2(ted  by  jktxOXj^.  peace, 

''"^  which  was  figned  by  the  plenipotemiancs  pf  the  two 

March  ^,  couniries,  on  the  1 8  th  of  July^  ratified  by  the  Prince 
'^*^'  Regent  of  Great  Britain  on  the  4th  oiAugu/lj  and  by 
the  King  of  Sweden  on  thig  i^thjof  the  Jamc  month. 
From  the  refuh  of  thefe  dates  ir  has  been  contended, 
that  the  war  had  ceafed,  and  that  friendfliip  had  been 
re-e(\abli(hed  before  the  time  when  thefe  veiTels  were 
leized.  The  queftion,  therefore,  comes  to  this,  whc- 
ther  a  ratiKcatiocTTs  drimot  heceifary  to  give  effeft 
^ndyalidity  to  a  treaty  figned  by  plenipotentiaries, 
Ppon  ablba^l  principles  we  know  that,  either  in  pub- 
lie  or  private  tranfadlions^  the  ads  of  thofe  who  are 
veiled  with  a  plenary  power  are  binding  upon  the 
principal.  But,  as  this  rule  was  in  many  cafes  found 
to  be  attended  with  inconvenience,  the  later  ufage  of 
States  has  been  to  require  a  ratification,  although  the 
treaty  may  liave  been  figned  by  plenipotentiaries.  Ac^ 
cording  to  the  pra£lice  now  prevailing,  ^  fubfequent 
ratification  is  eiTentially  neqeifary ;  and  a  (trong  con* 
firmatioa  of  the  truth  of  this  pofition  is,  that  there  ii 
hardly  a  modem  treaty  in  which  it  is  not  exprefsly  fo 
ftipulated ;  and  therefore  it  is  now  to  be  prefumed, 
that  the  poyirers  of  pIeippoteptiarie$  are  limited  by  the 
condition  of  a  fubfequent  ratification,  The  ratificatioii 
may  be  a  form,  but  it  is  an_^0ential  form}  for  the 
inflrument,  in  point  of  legal  efficacy^  is  imperfect 
without  it.  I  need  not  add,  that  a  ratification  by  one 
power  alone  is  infuflicient ;  th^it,  if  necelTary  at  all, 
it  miift  be  muTuaF;  an  JlEat  the  treaty  is  in^omplet^ 
till  it  has  been  reciprocally  ratified. 

It  is  faid,  however,  that  the  treatty,  when  ratified, 
refers  back  to  the  time  of  its  fignature  by  the  plenipo- 
tentiaries, and  that  it  does  fo  in  this  cafe  more  efpecially 
911  account  of  tl^e  terms  in  which  it  is  drawn.    The 
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vords  in  one  of  the  articles  of  the  treaty—*'  Dis  ee        tht 
"  moment  iout/ujei  de  mejintelligencej  qui  ait  pu  fubjifler 


^^  fera  regardi  comme  entierement  ceffant  et  detruit^*    March  ^ 
have  been  poiiited  out,  and  from  thefe  it  has  been       '  '^* 
contended,  that  all  hoftilities  were  to  ceafe  the  moment 
the  treaty  was  figned.    But  I  take  that  not  to  be  the 
cafe ;  the  pofitive  and  ena£ting  part  of  the  article  is^ 
that  tYiere  Jball  be  a  firm  and  inviolable  peace  between 
the  two  countries  j  the  other  part  is  defcripiive  only 
of  the  pacific  intention  of  the  parties,  and  of  their 
agreement  to  bury  in  oblivion  all  the  caufes  of  the 
war.    It  does  not  {land  in  the  fame  fubftantive  way 
as  the  former  part  of  the  article,  and  muft  be  con« 
jidered  as  mere  explanatory  defcription.    The  nature 
of  a  treaty  of  peace  is  well  explained  by  Vatiel^  who  ^*«^  ♦•  «•  *• 
lays  it  down  that  ^^  a  treaty  of  peace  can  be  no  more 
*^  than  an  agreement.    Were  the  rules  (he  lays)  of 
^*  an  exaft  and  precife  jufUce  to  be  obferved  in  it, 
'^  each  pun&uaily  receiving  all  that  belongs  to  him, 
^  a  peace  would  become  impofCble/'    He  goes  on  to 
&y,  that  ^*  as  in  the  moft  juft  caufe  we  are  never  to 
^  lofe  light  of  the  reftoration  of  peace,  but  are  con- 
*'  ftantly  to  tend  towards  this  falutary  view,  no  other 
*'  way  is  left  than  to  agree  on  all  the  claims  and  griev- 
^^  ances  on  both  fides,  and  to  extinguiOi  all  differences 
''  by  the  moft  equitable  convendon  which  the  jundure 
*'  will  admit  of/'    It  is  therefore  an  agreement  to  wave 
all  difcuffion  concerning  the  refpeftive  rights  of  the 
pardes,  and  to  bury  in  oblivion  all  the  original  caufes 
of  the  war.    It  is  an  explanation  of  the  nature  of  that 
peace  and  good  underftanding  which  is  to  take  place 
between  the  two  countries,  whenever  that  event  (ball  be 
happily  accomplifhed.    It  would  be  a  ftretch  beyond 
the  limits  co  which  a  fair  interpretation  of  thefe  words 
(ould  be  carried,  to  fay  they  were  intended  to  convey 

any 
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Th«  any  ^hermctamg.  I  am  of  opinbn,  tberefore^  that 
gLixAAiry.  ^^  rarificatkm  » the  point  from  which  the  treaty  mull 
Mhrch  9di,  take  eSe£k.  Dh  ee  moment  muft  be  referred  to  the 
'''^'  memestf  at  which  the  treaty  received  its  valid  exiftcncc 
Iry  mutiial  ratificatioa.  It  is  perfedly  clear  diat  it  was 
ib  cenfidered  oa  the  part  of  Sweden.  The  Britifh 
dffietf  who  was  fent  to  the  Swedijb  coaft  was  flSH 
fecenred  widi  the  fame  caution  as  in  the  time  of  war, 
tttd  was  blitidfolded  before  he  waa  permitted  to  enter 
Carl/bam.  Hanoe  remained  in  Britifh  pofleffion,  and 
the  only  communication  between  that  ifland  and  the 
itmci  land  of  Sweden  was  by  flags  of  truce.  Thougli 
h  was  reaibnable  to  exped  that  Sweden  would  return 
tb  the  relations  of  amity  with  this  country,  yet  it  is 
quite  cleat  that  flic  had  not  at  that  time  confirmed  the 
treaty,  and  therefore  could  not  be  entitled  to  the  benefit 
of  a  neutral  chara£)fer. 

But,  in  order  to  give  validity  to  the  prefent  claim, 
ainother  propofilion  muft  neceflarily  be  maintained :  It 
ttiuft  be  ihewn  that  the  place  of  capture  was  within  the 
Ewedijh  territories ;  and  I  am  of  opinion  that  it  was 
not.  Hanoe  had  been  taken  poiTeflion  of  by  a  Britijb 
force,  and  that  poflfeflion  had  not  been  difturbed.  tf 
it  was  taken  at  firft  by  connivance,  and  by  a  feizute 
that  was  hoftile  in.  appeu^ince  only,  it  was  certainly 
m  dired  hoftfle  poiTeffion  afterwards.  The  fkft  that 
the  roadfted  was  occupied  by  a  Britijh  force  is  avowed 
by  the  Americans  themfelves,  who  fay,  that  they  came 
there  to  obtain  the  protedion  of  Britijh  finps  of  war* 
This  muft  be  considered  as  a  dired  recognition  that  it 
was  a  Britijhy  ;not  a  Swedijh  ftation ;  for  Br^Jh  Aips 
were  excluded^ from  the  ports  of  Sweden.  There  was 
no  femblance  of  Swedijb  authority;  and  the  mere 
vicinity  of  the  main  land  of  Sweden  will  not  in  the  leaft 

degree  after  the  cafe.    Where  two  ccuntrics  are  fepa* 

rated 


itl^ 


nted  from  each  other  by  a  very  narrow  fpace^  it  does        "fbe 
not  foHow  that  one  of  them  may  not  exercife  the  rights  ____ 
<if  war  within  the  limits  of  that  fpace,  merely  becaufe    Mar^^ 
k  may  occation  fome  inconvenience  to  its  ndghbour. 
St^ofe  Great  Britain  at  war,  and  Spain  in  a  ftate  of 
iteutrallty,  can  it  be  faid  that  ^ain  could  require  this 
coantry  to  abftain  from  capturing  the  veflfeb  of  her 
enemy  in  the  Streights  of  Gibraltar  ?    Such  a  pro- 
ceeding might  be  inconvenient  to  Spain^  on  account 
of  the  proximity  of  her  coaft ;  but  that  is  a  circum- 
ftance  which  could  not  abridge  the  undoubted  tight  of 
Great  Britain.      It  is  an  incidental  inconvenience^ 
arifmg  neceffarily  from  the  vicinity  of  the  two  countries* 
I  am  of  opinion  that  the  claim  which  has  been  given 
&ils  upon  the  two  eflential  points,  both  in  refpeft  of 
the  neutrality  of  Swedenj  and  of  the  neutrality  of  the 
place  of  capture,  and  confequently  that  thefe  fliips  and 
cargoes  ar<i  liable  to  condemnation. 


GUTE  HOFFNUNG,  Stm f iks-  -«^  «'*• 

'  1813. 

'pHIS  was  the  cafe  of  a  fliip  under  the  R^ock  flag  f^"^^^ 
and  pafs^  but  defcribed  by  the  maAer,  in  his  not^eaone 
<lepofitions,  to  belong  to  a  perfon  refideat  at  Htdl,  laaj^^e^ 
She  was  captured  on  a  voyage  from  Hull  to  Tanmngen^  wh«f  ic  ai, 
having  a  Britijb  licence  cm  board,  granted  for  «  the  ^^  evcxy  ap- 

Mecklenburgb  Jbip  the  Gute  Hoffnyng;**  and  the  fowigu^thcCouit 
<lueftion  was,  whether  the  rq)refentadon  made  by  the  Zhe^^'l^^eb 
mailer,  that  the  owner  refided  in  this  coumry,  would  ^Sirlft?^ 
takt:  the  (hip  out  of  the  prote£Uon  to  which  fbe  would 
otherwife  be  entitled  under  the  terms  of  the  licence. 

Judgment^ 


»5* 
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Th*  Judgment.  ' 

^^  n  IP  V 

BorrNUNo.        Sir  W.  Scott. — Thi$  fhip  was  proceeding  from  Hull 
'    '     '  to  Tonninzen.  under  a  licence  in  which  flie  is  defcribed 
1813.    '    ^  the  Mecklenburgh  Jhip  the  Gute  Hcffnung ;  and  a 
Mecklenburgb  Jbip  (be  is  in  every  thing  that  conllitutes 
appearance,  whatever  may  in  reality  be  her  national 
charader.     The  mafter  and  crew  are  foreigners,  be- 
longing to  the  North  of  Germany,  and  the  fhip  is  fiir« 
nilhed  with  the  regular  Mecklenburgb  papers.     She 
has,  therefore,  every  appearance  of  a  Mecklenburgb 
ibip,  and  there  is  nothing  to  rebut  the  prefumption 
that  (he  is  fo  in  point  of  £ad,  but  the  account  given 
by  the  mafter,  who  fays,  that  the  veffel  belongs  to 
Mr.  Cofack  of  Hullj  whom  he  believes  to  be  a  foreigner, 
but  he  does  not  know  in  what  country  he  was  bom, 
or  to  whom  he  b  a  fubjed.    The  queftion  is,  whether, 
under  fuch  circumftances,  I  (hall  look  farther  into  the 
cafe,  for  the  purpofe  of  enquiring  whether  there  is 
any  Britijh  intereft  in  this  (hip,  and  I  am  of  opinion 
that  it  is  not  neceflary  for  me  fo  to  do.    There  can  be 
notHing  to  alarm  the  jealoufy  of  the  Covfrt  in  this  am- 
biguous charader  of  the  veflel,  becaufe,  as  to  any 
improper  communication,  tbat  might  as  eflfedually  be 
carried  on  by  means  of  a  Mecklenburgb  as  a  Britijb 
fliip.  What  might  be  the  refult  of  a  more  prying  invef- 
tigation  into  the  charader  of  this  veflfel,  it  is  impoflible 
for  me  to  fay,  but  I  do  not  feel  myfelf  called  upon  to 
iliveftigate  this  matter  farther.     It  muft  be  imderftood 
that  I  do  not,  in  this  cafe,  intend  to  decide  that  a  (hip 
in  fad  and  in  appearance  Britijb^  wpuld  be  proteded 

under  a  licence  granted  to  a  Mecklenburgb  Jhip. • 

Ship  and  cargo  reftored,    on  payment  of  captor's 
ezpences. 
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SEDULOUS,  Mills.  March  %Ath. 

f  1813. 

T'HIS  was  the  cafe  of  a  Briii/h  fliip  and  cargo,  which  a  ftore  ihipre-       <'^  J 

had  been  taken  by  a  French  privateer,  and  recap-  JJ^jIi^^fhlra 
tared  by  His  Majefty's  ftore-fhip  Abundance.    The  ^„tidedto « 
queftion  was,  whether  zjlore-jhip  was  entitled  to  one^  eighth  only  foe 
fixth  or  one-eighth  only  for  falvage,  on  the  recapture 
of  Briiijb  property  from  the  hands  of  the  enemy. 

Judgment. 
Sir  JV.  Scott. — ^This  cafe  turns  upon  the  interpreta- 
tion  of  the  Prize  Aft,  fo  far  as  it  relates  to  falvage.  45  0.i.c7i» 
By  the  7th  feftion  of  the  ftatute  it  is  enafted,  "  That 
*^  if  any  (hip,  or  veflel,  or  boat,  taken  as  prize,  or 
^*  any  goods  therein,  (hall  appear  and  be  approved,  in 
''  any  Court  of  Admiralty  having  a  right  to  take  cog- 
^  nizance  thereof,  to  have  belonged  to  any  of  His 
"  Majefty's  fubjefts  of  Great  Britain  or  Ireland j  or  of 
<<  any  of  the  dominions  and  territories  remaining  and 
'^  continuing  under  His  Majefty's  protection  and  obe« 
<<  dience,  which  were  before  taken  or  furprized  by 
*<  any  of  His  Majefty's  enemies,  and  at  any  time 
^  afterwards  again  furprized  and  retaken  by  any  of  His 
"  Majeji/sjbifs  of  war^  or  any  privateer,  or  other 
"  fliip,  vefTel,  or  boat,  under  His  Majefty's  proteftion 
'^  and  obedience,  that  then  fuch  ihips,  veflels,  boats, 
^^  and  goods,  and  every  fuch  part  and  parts  thereof 
^'  as  aforefaid,  formerly  belonging  to  fuch  His  Ma« 
^  jefty^s  fubjefts,  (hall,  in  all  cafes,  (fave  in  fuch  as 
^<  are  hereafter  esocpted,)  be  adjudged  to  be  reftored» 
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•Hie        ^  and  (hall  be,  by  the  decree  of  the  faid  Court  of 
*^  Admiralty^   accordingly  reftored    to  fuch  former 


jfiwvK  Mtb,    **  owner  or  owners,  or  proprietor  or  proprietors,  he 
'^        **  or  they  paying  for  and  in  lieu  of  falvage,  {if  retaken 
^byanj^  His  Majejlfs  Jbips  $r  hired  armed  Jhips^ 
^  (mi^igbfb  part  of  the  true  value  of  the  (hips,  y^^ 
^  boats,  and  goods,  refpe£Hvely  fo   to  be  reftored, 
^  which  laid  (alvage  of  oneidghth  (hall  be  anfwered 
^  and  paid  to  the  fiag-officers,  caq>tains,  officers,  fei- 
^  men,  marines,  and  foUiers,  in  Hii  Majejiy^s  faii 
**  ftrip  wr  Jbips  if  war ^  to  be  divided  in  itich  manner 
^  as  before  in  diis  ad  is  direded,  touching  the  (hait 
^  of  prizes  belonging  to  the  flag-officers,  captains, 
^  oflfeers,  feamen,  marines,  and  foldiors,  where  prizes 
^^  are  taken  by  any  of  His  Msyefty's  fliips  of  war ;  and, 
^  if  retaken  by  any  privateer,  or  other  (hip,  veflel,  or 
*^  boat,  one-(ixlh  part  of  the  true  value,*'  Sec.    The 
queftion  is,  to  which  of  thefe  two  rateas  of  falv^  this 
ttort^Mp  (hall  be  entitled  for  the  iervice  (he  h^  per- 
formed   Now,  tsdung  the  whole  daufe  toge^,  I 
flunk  the  fenfe  and  meaning  of  the  zGt  is,  diat  the 
fmaller  ftate  of  falvage  is  confined  to  (hips  of  war  on 
the  public  military  eftablifhment  of  the  country.    It  is 
laid,  that  thefe  (h»e«(hips  ought  to  be  put  on  the  tmc 
foodng  with  revenue  cutters,  which  are  entitled  to  the 
higher  rate  of  falvage ;  but  there  is,  I  think,  a  cleaf 
diftindion  between  the  two  defcripdons  of  veftl^ 
Revenue  cutters  are  not  on  the  military,  but  the  fifcal 
eftabliihment  of  the  ftate ;  and,  if  they  are  entitled  to 
make  captures  from  the  enemy,  it  is  only  in  virtue  d 
their  letters  of  marque,  by.  taking  which  they  acknow* 
kdge  thendie^lves  to  be  private  (hips  of  war.    ^^bc 
queition,  then,  is  reduced  to  this — Are  thele  ftore*flup^ 

part  of  the  public  militsory  cftabiillynffnt  of  the  cMOXPf^ 

and 
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and  I  fee  no  reafon  for  iaying  that  they  are  not.  They       The 
ztt  armed  at  the  public  expence,  are  commanded  by    *"'^"*^''„ 
commiflioned  officers,  are  rated  as  (hips  of  war^  and^   •^^  *^ 
bearing  that  charader,  are  endded  to  make  captures 
on  their  own  account.    Their  primary  bufinels  is  the 
conveyance  of  ftores,  but  they  are  not  prohibited  from 
taking  prizes.    I  muft  confider  them  as  forming  part 
of  the  military  eftabliihment  of  the  country,  and  ac- 
cordingly pronounce  them  to  be  entitled  only  to  the 
lower  falvage  of  an  eighth. 
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^ 

MANLY^  Hansen.  May  laA 


^■"^HIS  fliip,  under  Danijh  colours,  laden  with  a  a  Ucence  to  od» 
jL.    cargo  of  tobacco,  cotton,  timber,  and  other  u^edKbig. 
goods,   was  captured  on  the  aift  of  March  1813,  J^eal^yagr 
whilft  in  the  profecfution  of  a  voyage  from  Cbriftianfand  ^^  '''^^^^ 
to  Leitb.    There  was  a  licence  on  board  permitting      * 
the  veffel  to  bring  a  cargo  from  Chri^ianfand  to  Dub-^ 
£»,  on  condition  that  (he  (hould  fail  Nortb-about  \  but 
it  was  admitted  in  the  claim  that  ihe  was  fleering  for 
Leitb  at  the  time  of  capture^  and  that  it  was  intended 
to  have^delivered  her  cargo  there,  if  permifEon  could 
have  been  obtained  for  that  purpofe ;  otherwife,  that 
the  veflel  was  to  have  proceeded  with  her  cargo  to 
DiAUn.    The  qucftion  was,  whether  the  deviation  to 
LeUb  was  fuch  a  violation  of  the  conditions  of  the 
licence  as  would  fubje&  the  flilp  and  cargo  to  coi^ 
denmationft 
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Tu  Judgment* 

^'''"'^'  Sir  W.  Scott.— Thk  fhip  and  cat^,  both  of  them 

May  z«th»  enemy's  property,  and  belonging  to  the  fame  perfons, 
'  '^  vere  coming  with  an  undifputed  dedination  to  Leitbf 
and  with  an  intention,  if  poflible,  to  difpofe  of  the 
cargo  at  that  port,  for  fuch  I  think  is  the  fair  inter- 
pretation of  the  affidavit  of  Mr.  Morch^  the  fon  of  the 
owner  of  this  fhip  and  cargo.  He  fays,  ^^  that  he 
arrived  in  Leith  on  the  13th  of  Off ober  laft,  from 
Cbriftian/aTid,  for  the  purpofes  of  trade  and  of 
attending  to  the  concerns  of  his  father  in  Great 
*'  Britain,  where  he  has  remained  ever  fince :  that 
*'  he  has  had  confiderable  correfpondence  iprith  his 
**  father's  houfe,  and  with  his  brother,  Peder  MorcJjj 
*^  who  alfo  afts  for  and  fuperintends  the  bufinefs  of 
*^  his  father  refpe£ting  fhipments  by  the  Manly ;  that 
'^  he  was  informed  by  his  brother  that  his  ^ther  bad 
••  fome  intention  of  importing  cotton-wool  into  th» 
**  country,  provided  fuch  goods  were  permitted  by 
^  law  to  be  imported ;  that  in  confequence  thereof 
'^  he  communicated  the  circumftahce  to  Meflrs.  Cor* 
**  beity  Bortbwicky  and  Co.  Merchants,  in  Leifby  the 
^  agents  and  correfpondents  of  his  father,  who  having 
^<  caufed  particular  enquiries  to  be  made  at  the  Guftom 
^  Houfes  of  London  and  Leitbf  he  was  by  them  in- 
*<  formed  that  it  was  learned  from  both  Cuftom  Houfes, 
**  that  cotton*wool  could  be  imported,  and  would 
*•  be  admitted  to  entry,  coming  from  Norway,  as 
goods  permitted  by  law  to  be  imported  ;  that  he 
alfo  applied  perfonally  at  the  Cuftom  Houfe  at 
^*  Leitby  where  he  was  informed  that  cotton-wool  was 
••  importable  as  goods  permitted  by  law,  and  under 
"  date  of  the  23d  oi  February  laft,  he  wrote  his  fa- 
*«  ther,  //  //  /aid  at  the  Leith  Cujiom  Houfe  tbat  tbey 

9  "  a^frebend 
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•*  cpprtbend  of  no  'difficulty  for  the  Manly  to  return  htre       The 
"  'mtb  cotton."  There  was  then,  it  fliould  feem,  a     ^'""■^' 
clear  intendon  of  importing  this  cotton  into  Leiib.     ^ay  latb. 
He  fays  that,  "as  he  was  uncertain  whether  his  father        ***^' 
^'  would  ihip  cotton,  aiid  as  the  other  articles  of  export 
'*  from  Cbriftianfand  would  not  find  a  good  market 
^'  at  Leithj  it  was  defirable  to  get  fuch  a  licence  as 
*'  would  enable  the  veflel  to  fail  for  another  port,  if 
*'  necefiary/'  There  can  be  no  doubt,  therefore,  that 
if  the  cargo  confided  of  cotton,  it  was  to  be  brought 
to  Leith  for  importation;  and  the  queftion  is,  whether 
a  tranfadion  of  this  kind  is  prote£ted  by  the  licence* 

The  fhip  and  cargo  are  both  of  them  enemy^s  pro- 
perty, and  there  is  no  propofition  more  univerfally 
admitted  than  that  an  enemy  has  no  right  to  trade  with 
the  ports  of  this  country,  ezoept  by  a  fpecial  Permif* 
fion  of  the  Government,  and  that  he  muft  comply 
ftri£^ly  with  the  conditions  under  which  that  permif- 
fion  is  granted.  No  voluntary  deviation  from  the 
courfe  pdnted  out  can  be  on  any  account  tolerated, 
and  the  only  excufe  that  can  be  allowed  for  a  depar- 
ture from  the  terms  prefcribed  is,  that  it  was  done 
under  the  prefiure  of  an  irrefiftible  necefiity.  Where 
'the  party  is  not  within  the  terms  of  the  licence,  the 
character  of  enemy  revives,  and  the  property  .of  an  ' 
enemy  is  fubjed  to  confifcation  according  to  the  laws 
of  all  civilized  ftates. 

llie  licence  permits  the  veflel  to  go  to  Dublin^  fail* 
ing  Nortb-aboutf  and  the  fad  is  that  ihe  was  going 
to  Leiib,  there  to  depofit  her  cargo.  Now  I  .aft, 
whether  it  is  pofiible  to  apply  fuch  a  licence  to  fuch 
a  voyage*  What  is  the  duty  of  a  merchant,  refident 
in  a  hoftile  country,  who  wiflies  to  trade  with  the 
pons  of  this  kingdom  ?  Why,  undoubtedly,  to  ftate 
to  the  Government,  in  the  moft  full  and  explicit  man* 

$  2  ner, 
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Th«        ner,  the  purpofe  of  his  voyage,  and  the  place  to  wfaidi 
. .     ^^^^*      he  intends  to  go  ;  and  it  is  then  for  His  Majefty's 


,May  itOk^    government,  being  put  in  poffeffion  of  the  plan  and 
'  '^'        defign  of  the  party,  to  decide  whether  it  will  permit 
fuch  a  course  of  proceeding.  *  But  to  come  with  a  re- 
prefentation  of  one  kind,  and  to  apply  the  licence 
obtained  under  that  reprefentation  to  the  protedion 
of  a  tranfadion  totally  different,  can  never,  as  it 
appears  to  me,    be  permitted.     Such  a  courfe  of 
proceeding    muft    of   necelfity   render   the   licence 
inoperative  for  the  purpofe  to  which  it  is  applied*  ^ 
M n  Monb    applies    to    Meflrs.  Corbctiy    Bartbwick, 
and  Co.  of  Leitb^  who  are  perfons  of  great  ex- 
perience   in  the    trade  between   Norway   and    this 
country,  and  they  tell  him,  ''  that  it  was  very  ufual 
*^  for  (hips  under  licences  to  different  ports  in  England 
'^  and  Ireland,  to  touch  at  Leitb^  and  wh&n  thought 
'^  advifable,  the  cargoes  were  permitted  by  the  Board 
'*  of  Cuftoms  to  be  difcharged  at  Leitby  notwithftand- 
'^^  ing  another  port  being  named  in  the  licence ;  that 
^  the  faid  Corbett^  Borib%uickj  and  Co.  therefore  re- 
-  ^*  conmiended  applicadon  being  made;  for  a  licence 
^  for  the  Manljj  for  Dublin^  where  deals  and  logs 
^^  would  fell  to  advantage,  if  cotton  Ihould  not  be 
^  ihipped^  fo  as  to  require  the  difcharge  at  Leitb^  and 
'^  which  would  at  any  rate  enable  his  father  to  fend 
*'  the  veflel  either  to  Dtdflin  or  Leitb.*^   This  appeals 
to  me  to  be  tantamount  to  faying  that  a  licence  for 
one  port  is  goqd  for  all  others,  for  I  fee  no  limitation; 
if  it  is  to  be  deemed  good  for  one  other  port,  it  muft 
be  eqnally  fo  for  every  other  port*   Leitb  has  no  pecu* 
liar  privilege,  and  is  entitled  to  no  advantages  over  any 
other  place  of  trade.  If  the  parties  are  at  liberty  under 
fuch  a  licence  to  go  to  Lehby  then  why  not  to  NrwcqfUe 
or  Tar/Houtb,  or  indeed  to  any  other  port  of  the  United 

Kingdom  i 
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Kingdom  ?  Is.  this  the  tranfadion  difclofed  to  Govan*  The 
ment,  and  for  which  it  iffued  its  permiffion  and  direc-  _J|2];][l^ 
lions  ?  I  think  not.  Application  was  made  to  the  Mt^  uxk.  ' 
Privy  Council  to  permit  the  enemy  to  trade  with  one  '  ^^' 
of  the  ports  of  this  country,  and,  under  the  permiffion 
lb  obtained;  the  parties  think  proper  to  trade  with 
another,  and  a  diftant  port,  very  differently  circum- 
ftanced,  and  in  a  different  and  dillin£t  part  of  the 
United  Kingdom.  To  permit  fuch  a  departure  from 
the  terfns  of  the  licence,  would  be  to  throw  open  not 
one  port  only,  but  all  the  ports  of  His  Majefly's  do- 
minions to  the  enemy.  Is  that  the  way  in  which  the 
trade  of  the  country  can  with  any  fafety  be  carried  on 
in  time  of  war  ?  It  appears  to  me  to  be  quite  incom- 
patible with  that  vigilance  and  control  which  the 
Government  is  bound  to  exercife  over  the  trade  of  the 
enemy  with  its  own  fubjefls.  A  licence  can  never 
have  any  fuch  unlimited  effed,  but  muft  be  confined 
to  the  port  for  which  it  was  efpecially  granted,  or  at 
leafl:  to  one  neatly  allied  and  contiguous  to  it.  If  the 
parties  want  further  liberty,  they  (hould  fo  ftate  it  in 
their  petition  to  the  Privy  Council ;  as,  in  the  prefent 
cafe,  they  ought  to  have  applied  for  a  licence  to 
Dubliriy  with  permiffion  to  touch  at  Leiih  ;  and  when 
once  the  ihip  had  arrived  in  that  port,  a  further  appli- 
cation  might  have  been  made  for  leave  tojand  the  cargo 
there,  which  would  probably,  ae  in  other  cafes,  have 
been  granted.  I  think  it  is  impoffible  to  fay  that  the 
prefent  tranfadion  is  not  a  different  one  from  that  for 
which  the  licence  was  granted.  The  licence  is  to  go 
to  Dublin^  and  the  ihip  is  taken  on  a  voyage  to  Leithj 
without  any  intention  of  going  to  Dublin  at  all,  unleis 
permiffion  to  unload  at  Leiib  is  refufed.  The  tranf* 
i^Qion  therefore  is  different  from  that  which  was 

8  3  reprefented 
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The  reprefented  to  Government,  and  for  the  proteftion  of 
^^^  '  which  it  iiTued  its  Jlat.  The  prefent  cafe  appears  to 
M(w  lath,  me  to  bear  no  analogy  to  the  cafes*  which  have  been 
*  '^'  cited.  Thofe  were  cafes  of  ihips  coming  to  this 
country  under  the  wifli,  rather  than  the  intention,  of 
the  owners  that  they  fliould  proceed  further,  and  which 
were  afting  in  conformity  to  the  terms  of  their  licences, 
and  were  in  the  permitted  branch  of  their  voyage  at 
the  time  when  they  were  captured.  Such  was  the 
cafe  of  the  Henrietta,  and  the  others  which  have  been 
mentioned.  But  here  the  circumftances  are  altogedier 
different :  here  is  fo  entire  a  deviation  both  as  to  port 
and  courfe,  that  I  do  not  think  it  is  in  the  power  of 
this  Court  to  carry  the  conftruftion  of  the  licence  to 
the  extent  that  is  prayed.  I  do  not  fay  that  there  is 
any  malafidei  in  thefe  parties ;  but  there  is  a  ftrange 
mifconception  or  mifconftrufUon  of  the  inforid&tion, 
which  I  (hould  not  have  expected  from  fuch  a  fource. 
How  fuch  a  notion  could  have  entered  the  minds  of 
gentlemen  of  conlmercial  experience,  is  not  diftindly 
explained.  But  whether  the  miftake  has  arifen  from 
the  ignorance  of  the  perfon  giving  the  information,  or 
the  mifapprehenfion  of  the  perfon  receiving  it,  the 
event  mud  ftill  be  the  fame.  The  Court  cannot  diveft 
the  captor  of  a  right  which  he  has  acquired  by  the  de- 
tention of  a  (hip  fo  denuded  of  all  prote£tion  frefl*  the 
licence  under  which  (he  is  claimed.  Where  the  parties 
have  been  a£ting  under  honeft  but  erroneous  impre& 


♦  Henrietta^  Torhhmfin-^Edwardr^  363  %  Emma,  Mmlgfi 
Uid,  366  I  Gute  Henfight^i6xki  June  i8ia  t  in  this  laft  cafr»  d>« 
Ihip  WIS  permitted  by  the  licence  to  touch  at  Laih  for  conTOff 
but  went  with  the  inteotioa  of  landiog  the  cargo  thepe^  if  permir* 
fioA  could  be  obtaineds' 
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fions,  one  may  feel  a  repugnance  to  follow  up  their        Ti» 
miftakes  with  confequences  fo  detrimental  to  them,  V  , 

as  the  confifcation  of  their  property.  But  though  they  Mqm  z»ch, 
may  have  been  intentionally^  (till  they  may  not  have 
be^i  legally,  innocent.  The  only  queftion  which  the 
Court  has  to  decide,  is,  whether  this  (hip,  belonging 
to  an  enemy,  is  prote£ted  by  the  licence  which  ihe 
bad  on  board,  and  I  am  of  opinion  that  fhe  is  not« 
The  licence  is  to  Dublin,  North-about^  and  the  fliip* 
was  going  to  Leith,  a  place  not  named  jn  the  licence, 
or  conneded  with  that  which  is  named,  and  to  be 
reached  by  a  courfe  totally  difierent  from  that  in- 
dicated. I  feel  myfelf  therefore  under  the  neceffity  of 
pronouncing  a  fentence  of  condemnation. 


DEMARARA  and  its  Dependencies.  ^X'^* 

nPHIS  was  a  queftion  refpe£ting  certain  Slaves,  which  where  therois 

were  taken  at  Demarara,  oh  the  21ft  of  September  ud^to'^e  conl 
1803,  ^^^  ^^  colony  and  its  dependencies,  with  ^^^j^^^ 
the  arfenals,  forts,  and  batteries,  furrendered  to  His  i^^p*^.  »^ 
Majefty's  land  and  fea  forces,  under  the  command  of  conuna«rtke 
General  Grinfield  and  Commodore  Hood.    The  crdi-  p,i,e  Xa,* 
nance,  arms,  artillery,   and  ftores,  were  long  fince  *'^^^^^^^ 
condemned  as  prizel    The  captors  now  prayed  con- 
demnation  of  thre^hundred  and  ninety-nine  Haves, 
one  hundred  and  ninety-nine  of  whom  were  employed 
vordxt  public  works  of  thi 

hundred  attached  iojhtLouiJberz  ^ate,  which  had 
formerly  been  the  property  of  the  Prince  of  Orange^ 
but  was  afterwards  confifcated  by  the  Dutch  govern- 
neat. 
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Demarara  Judgment. 

t)«petidendcs.        Sir  W.  Scott. — In  this  cafe  the  Court  is  called  upon 

' to  decide  refpefting  certain  flaves  uken  at  the  Dtad 

J813.  *  fettlement  of  Demarara.  The  flaves  are  in  numbeir 
three  hundred  and  ninety-nme^  of  whim^  two  hundred 
are  no  longer  the  fubjeft  of  conteft^  but  "are  now^« 
mitted  to  have  belonged  to  the  eilate  on  which  th< 
were  employed  as  ^leba  afcripiitii  i  they  were  attached 
to  tHe  ibil  as  part  and  p^rcelof  yhe  realty,  and  upon 
that  account,  the  queftion,  with  refpeft  to  them. 
Very  property  been  given  up  by  the  captors. 
'  'I'he  attention  of  the  Court  has  however  been  called 
i  to  the  cafe  of  the  one  hundred  apd  ninety-nine  flaves, 
who  were  employed  by  the  Dtifcb  govemm^it  upon 
the  public  works  in  the  military  arfcnals  of  the  fettle- 
ment. 

The  firfl:  aueftion  is,  whether  flaves   are  at  all 

4J«'3.€.7»C3.  gJveh  to  the  captors  by  the  Prize  Ad,  i.e.  whether 

they  pafs  by  the  words  *^  ftores  of  tyy^  goods. 
*^  merchandizCp  or  treafure,"  which,  by  the  third 
fettion  of  the  ftatute,  are  to  be  deemed  .prize, 
and  to  be  apportioned  by  His  Majcfty  between  the 
army  and  navy,  when  ading  in  conjunclion.  Now 
the  faft  is,  that  flaves  have  generally  been  confidered  . 


^  as  pcrfon^li  property.  The  word  mahcsfiia^  as  it  hat 
been  well  obferved,  figcifies  quce  manu  capiuntur. 
'1  his  IS  unqueitionably  the  meaning  of  the  word  ac« 
cording  to  the  civil  law.  In  our  FT^  India  colonies, 
where  flavery  is  continued,  and  is  likely  to  continue 
longer  than  in  any  of  the  countries  of  Europe,  flave^ 
have  been  for  fome  purpofes  confideyed  as  real  pro- 
perty ;  but  I  apprehend  that,  where  the  contrary  is 
not  fliewn,  the  general  charadcr^Md  defcripdon  of 

f hem  is,  that  they  zxtfnfinal  property,  and  I* iee  no 

1;       ;_  - : ^-1  reafoa 
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irealbn  in  the  prefent  cafe  for  faying  that  they  arc  hot    d*¥am»a 
within  the  general  rule,  and  confequently  that  they    i>ependeiic}«u 
'  are  not  to  be  confidered  as  **  goods  or  merchandize.*'  ~ 

Tbey  are  liable  to  be  transfetted  by  purchale  and  fale^  zStj. 
and  although  the  owner  may  choofe  to  employ  them 
on  his  own  works  inftead  of  transferring .  them  for  a 
valuable  coniideration,  they  are  not,  I  apprehend,  the 
iefs  ^'  goods  and-  metjchandize"  on  that  account. 
The  vtf  y  ikftte  oblervation  applies  to  all  other  cafes  of/ 
peribnal  property^  tor  ^ii  ^uc^  property,  it  laleable^  is  | 
merchandize^  althou|3:h  the  perfon  in  porfeffion  may 
not  be  a  merchant  or  mean  to  diipole  ot  it  by  iale. 

in  What  light  il'e  thel^  psu'ticular  naves,  employed 
in  the  military  arfenals  of  the  colony,  to  be  viewed  ? 
Are  they  to  be  confidered  as  ^Icha  afcripiitii  attached 
indiflblubly  to  the  public  works,  or  were  they  liable  to 
be  iold  feparate  and  diftind,  whenever  the  Dutch  go- 
vernment might  have  thought  fit  fo  to  difpofe  of  them  f 
Upon  this  fubjed  the  Court  is  left  pretty  much  in  the 
dark ;  but,  as  I  before  obferved,  flaves  are,  generally 
fig^in^^>  to  be  deemed  perfonal  property,  and  it  is  only 

Hby  virtue  nf  pfifniye  regulation  fhar  they  arct^^cpn  nnf 

of  that  defcription  of  property ,  and  are  otherwife  to  be 
confidered.  There  is  nothing  in  the  Evidence  now 
before  me  to  fhew  that  any  a&  has  been  done  refpeding 
thefe  ihtves  to  produce  a  departure  from  their  original 
charafter.  *  When  the  Dutch  Government  took  pof- 
feflion  of  the  Ltnujberg  eftate,  it  is  to  be  prefumed  that 
It  did  fo  exadly  in  the  fame  manner  that  an  individual 
ivould  have  done ;  but  not  fo  with  refped  to  the  public 
arfenal,  for  that  is  a  fpedes  of  property  differing  very 
materially  from  an  eflate  in  land,  and  inftituted  for 
very  di&rent  purpofes.  Nm  cotiftat  that  rules  relating 
\o  private  faros  ibauld  be  applicable  to  public  arlbnals. 
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ttuA%k%A    It  is  probable  that  flaves  are  conneded  by  much  flighter 

xw^i^es.   ^^  ^^  ^^  ^^^  *^  ^^  *^  other.     The  general  rule 

i-^. muft  prevail,   unlefs  feme  ground  of  exception  be 

^tity^'  iliewn,  Stabitur  prafm^tioni^  unlefs  fome  rcafoii  to 
the  conti^ry  be  adduced^  In  this  cafe  I  fee  nothing  of 
ie  Kind  made  out  in  evidence,  and  therefore  I  pro- 
nounce thefe  (laves,  which  were  employed  in  the 
public  arfenals  of  the  enemy,  to  be  good  and  lawful 
prise  to  th^  captors. 


June  ad,  1S13.  FREDERICK,  Bodom,  Maften 

Alien  eDemiet  nHHIS  was  a  fuit  for  wages  brought  by  three  of  the 
^^"of'oiu  ^  mariners  who  had  ajQifled  in  navigating  this  vellel, 

J^^J'^J^  on  ^^ch,  though  difguifcd  as  American^  w^s  in  reality, 
« voyage  to  this  Britijh  property,  from  London  to  5/.  Peterjburgb  and 
^proc^lami  of  back,  under  the  protedion  of  a  Britijh  licence.  An 
a  jsnti/h  licence,  appearance  was  given  under  protefl,  firft  for  the  owner, 

and  afterwards,  upon  his  becoming  bankrupt,  for  the 
bail,  and  the  demand  of  the  mariners  was  refifted  on 
the  ground  that  they  had,  by  the  fubfequent  interven- 
tion of  hoftilities  with  America ,  become  alien  enemies^ 
and  were  therefore  incapable  of  fuing  in  the  Courts  of 
this  country. 

In  fupport  of  the  proteft,  Lufbington  contended  that 
thefe  men,  by  their  own  defcription  of  themfelves  as 
Americans y  and  confequently  alien  enemies,  were,  in- 
capable of  fumg  for  the  benefit  and  Prote&ion  of  the 
laws  of  this  country.  That  it  was  equally  clear  they 
could  derive  no  privilege  from  the  licence,^  becaufe 
That  was  f^rantcd  long,  before  the  war  with  America 

took. 
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took  place;   and  that  it  could  not  be  fuppofed  (he        Tht 
Britijh  government  meant  to  extend  the  Proteftion  of 


the  licence  fo  far  as  to  enable  them  to  become  fuitors  Jw  ad|  iSij. 
in  a  Briti/h  court  of  juftice,  after  hoftilities  had  adtualty 
commenced  between  Great  Britain   and   their  own 
Country.    Brandon  r.  Nejbit,  (6  T.  R.  23.)   Brifi^    ' 
V,  Tpwety  {ibid.  35.)  Kenfington  v.  Inglis)  (8  Eqft^  290.) 
Cmway  v.  Gray^  (10  Eafty  536.) 

For  the  Mariners,  Swabey.^'^liht  wages  were  earned 
and  the  fuit  commenced  when  the  parties  were  alien 
fiiends,  and  not  enemies  ;  and  the  men  having  a£ked 
under  the  faith  of  a  Britijh  licence  and  faithfully  dif- 
charged  their  duty  towards  the  owner,  are  endtled  to  re* 
ceive  their  ftJpulated  reward.  The  proteflion  of  thefc 
men^  in  the  event  of  hoftilides^  muft  have  been  in  the 
contemplation  of  the  Britijh  Government,  fmce  the 
terms  of  the  licence  authorife  the  mailer  to  depart  with 
his  crew  to  any,  even  a  hoftile  port,  provided  it  is  not 
in  a  ftate  of  blockade.  The  licence,  permitting  the  men 
to  fail  on  this  voyage,  neceilarily  implies^  a  licence  to 
fue  for  the  wages  earned  on  the  voyage.  Sparenburgb 
v.  Banatyney  (ift  Bof.  and  Pul  163.)  H^elb  v.  mu 
ham  J  (ift  Lord  Raymond^  282.)  Ufparica  v.  Noble^ 
(13  Eaji^  33^0  Vf"o^  Minay  Bebrensj  (page  234.) 

JtlDGMENT. 

Sir  W.  Scott.^l  am  by  no  means  inclined  to  fuflain 
the  objection  which  has  been  taken  on  the  part  of  the 
owner,  who  has  derived  great  advantage  from  the 
hibour  of  thefe  men,  and  now,  againfl  all  juftice  and 
confcience,  refiifes  to  pay  them  the  ftipulated  reward 
for  their  fervices. 

What  are  the  fafts  of  the  cafe  ?  Why,  that  this 
vellel,  (ailing  under  dmericm  cdo\^9^  but  knov^n  by 

ail 
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Tht         all  the  parties  concerned  to  be  in  reality  Britijh  property, 
gptticK.    ^j^^  navigated  by  thefe  men  to  Su  Peierjburgb,  and 
^9me2i,  igij.  back  again  to  this  country,  tinder  the  protedion  of  a 
Britijh  licence.     Being  difguifed  as  an  American  fhip, 
it  became  neceflary  that  fhe  (hould  be  manned  by  a 
crew  entitled  in  appearance  at  lead  to  an  American 
charader,  and  for  that  purpofe  the  parties  now  before 
the  Court  were  engaged  by  the  owner.     It  does  not 
appear  with  certainty  th^t  they  are  Americdn  citizois 
either  by  certificate  or  nativity :  it  is  true  that  they 
defcribe  themfelves  as  fuch,  but  that  may  have  been 
a  mere  pretence^  and  the  American  chara&er  may 
have  been  alTumed  by  them  for  the  purpofe  of  more 
effedually  difguifing  that  of  the  fliip.    If  diey  have 
even  been  admitted  citizens  of  America^  of  which  fad 
there  is  no  proof  before  the  Court,  they  may  ftifl  be 
Britijb-born  fubjeds.    Is  it  for  the  owner,  wifliing  to 
drefs  up  his  flup  as  an  American^  to  hire  thefe  perfons, 
fuppofed  to  be  Americans^  and  then  to  take  advantage 
of  their  national  chara&er  for  the  purpofe  of  refilling 
the  payment  of  their  juft  demands?    Is  it  for  him, 
having  avsdled  himfelf  of  their  fervices,  to  turn  round 
upon  them  and  fay,  you  are  Americans  and  enemies, 
and  as  fuch  not  permitted  to  fue  in  the  courts  ai  this 
kingdom,  and  therefore  I  will  withhold  from  you  the 
reward  to  which  you  are  fo  juftly  entitled  f    P  do  not 
think  it  is  comp^^t  to  him  to  aver  their  American 
charadcr  for  the  purpofe  of  refitting  the  payment  of 
their  wages,    after  he  has  himfelf  obtained   from 
Government  permiflion  to  difguife  his  fliip  zs  American; 
and  the  prote£Hon  is  (till  further  continued^  by  per- 
mitting the  ihip  to  proceed  to  any  hoiUle  port  not 
blockaded.    The  oppofition  of  the  owner  is  manifeftly 
linjuft,  and  it  would  be  contrary  to  all  equity  to 

fuffer 
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-fufier  him  to  aver  againft  the  rights  of  thefe  per-  The 

^^                                                              _^                                                                                                                                                                                                                                                                                                                                                                                                               ^  ^^r  BK    ^^  ^^   ^^  ^^    ^  ^K  ^^m 

fons   fo  acquired.     I  (hall  therefore  overrule  the  J \ 


proteft  \nth  cofts^  and  ai&ga  the  parties  to  appear  june%d^iZis. 
abfolutely. 


DRIB  VRIENDEN,  Cassbns,  j^  94,  tin. 

npHIS  was  the  cafe  of  a  PruJJian  flup  laden  with  a  a  nencni  fhip 
a  cargo  of  falt»  and   captured  on  the  nth  (/Sxiuld^im' 
May  1813^  whilft  in  the  profecution  of  a  voyage  from  i",:2S^t''' 
5/.  MartifCs  in  the  Ifle  of  Rbe,  to  Pilhu  in  Prujia.  l^J^^X* 
The  vcflel  had  failed  under  a  Britijb  licence  to  Rocbelk,  p*»«  *>«''^ 
and  had  there  taken  on  boai^d  a  cargo  of  wine«  brandy ,  the  couoo^  to 
and  fruity  with  which  (he  was  to  have  proceeded  to  bdl^b]^ 
Londoni  but  having  been  prevented  by  unavoidable  ^^^'^^^^^ 
accidents  from  lailine  before  the  expiration  of  the  ^«««n'^*«  ^ 

caitFO)  where  tfa^ 

licence,  the  cargo  was  re*landed,  and  the  (hip  pro«  reguiatioittoftfa* 
ceeded  in  ballaft  to  St.  MartirCs.    The  mafter  ftated  ^mit  Tdepa^' 
that  he  (ailed  from  5/.  Martins  on  the  prefent  voyage,  *"""*  ^'"**' 
m  conCequence  of  a  rumour  that  hoftilities  were  about 
to  take  place  between  Prujfta  and  Prance^  and  that  he 
took  the  (alt  on  board  iq  order  to  obtain  a  clearance, 
not  being  permitted  to  f<ul  from  a  French  port  in 
ballaft* 

For  the  Captors.'^The  King^s  Advocate  and  Daubeney 
contended  for  condemnation  on  the  ground  of  breach 
of  blockade. 

for  the  dahMnt.^'^Jenner  and  Lujhington  argued, 
that  the  entrance  of  this  (hip  into  a  blockaded  port  of 

France 
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The        France  was  perfedlly  legal  uoder  the  protedioa  of  the 
Vkienoen.    Britifb  licence ;  that  flie  was  engaged  in  the  commerce 


-— "^ of  this  country,  and  that  flie  would  aftually  hwc 

U1U    ,  1  13.  jjj-Qygj^^  ^  cargo  to  the  port  of  London  in  conformity 

to  the  terms  of  her  licence,  if  unavoidable  accidents 
had  not  intervened.  That  the  condud  of  the  mafter, 
in  withdrawing  the  veffel  from  the  port  of  the  enemy, 
in  which  ihe  muft  have  become  fubje£k  to  confifcadon, 
was  not  only  juftifiable  but  laudable.  That  he  was 
compelled  by  the  French  regulations  to  take  lome 
cargo  on  board,  and  was  to  be  excufed  on  die  ground 
'   ofnecellity. 

In  reply,  it  was  faid  that  this  could  not  be  con- 
fidered  as  a  mere  withdrawii\g  the  fliip  from  French 
confifcati(m--«>that  the  parties  had,  by  the  ad  of  taking 
a  cargo  'on  board,  lent  themfelves  to  the  commerce 
of  the  enemy,  and  were  therefore  not  entitled  to 
any  favor. 

Cmit.— I  fliall  reftore  the  fhip— the  cargo  muft  of 
courfe  be  condemned,  though  put  on  board  againft 
the  will  of  the  mailer*. 


*  But  the  danger  of  feizure  and  confircatioii  by  the  enemy  muft 
be  immediate  and  preliing.  That  the  mere  apprehenfion  of  poffible 
and  remote  danger  will  not  juftiff  parties  in  bringing  a  cargo  out 
of  a  blockaded  port,  appears  from  the  decifion  of  the  Court  in  the 
cafe  of  the  Waffer  Hundt,  Lorent%en» 

That  was  the  cafe  of  a  Dcaufk  (hip,  with  a  cargo  of  cdooial 
produce,  captured  on  a  voyage  from  Kiel  to  Wifmar.  The  goods 
belonged  to  American  citizens,  and  had  been  brought  in  the  firft 
infkance  from  Ne^ut  Tori  to  Kiel,  where  they  were  re-ihipped  and 
forwarded  on  the  prefent  voyage  to  Wifmar^  on  account  of  an 
alarm  afierted  to  have  prevailed  at  Kid,  that  the  Frtncb  were  about 
to  feize  and  confifcate  all  the  colonial  produce  that  might  be  found 
in  that  port. 

JUDGMINT. 
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As  thefe  goods  wese  going  oa  »  voijrage  kma  Kiel  to  WifmoTf     y^^vitikM^ 
tKey  muft  be  fuppoiied  to  be  gomg  for  the  geoeral  pnrpoiet  of  ^ 


trade  at  the  port  to  which  they  were  deftined*  and,  Mnfeqtieiitlyj   Jmc  a4»  \%\^ 

tbe J  fall  withm  the  operatkm  of  the  order  of  the  7th  of  Jatuunj    oacber  aSth, 

1807.   A  party  can  never  be  peraoitted  |o  mTer^  that  he  is  fibndiog  1810. 

them  thither  with  any  other  view  than  the  difpofid  of  them  in  the 

common  comrfe  of  mercantik  traoiadioaa ;  but  it  has  been  urged 

that  here  are  circumftances  ftated  in  the  atteftatioo  of  Mr*  SwM, 

which  (hew  that  there  was  no  final  importation  at  Kiel ;  and  that 

under  the  peculiar  circumftances  of  the  cale,  thefe  goods  ve  to  be 

coofidered  as  proceeding  to  Wifmar  on  a  continuous  voyage  from 

Ne^  Tmri.  Mr.  Smkbf  in  hi^  affidavit,  ftates  that  thefe  goods  were 

imported  into  Kiel  in  the  month  of  Jwu  hift,  and  that  he  caufed 

them  to  be  reftupped  and  fent  on  to  Wifmar*  Now,  this  I  think,  but 

ill  fupports  the  affertion  of  a  continuous  voyage  from  Nenu  Tark 

to  Wifnar.    The  affidavit  fets  out  vrith  dechuring  that  thefe  goods 

were  imported  into  IGdf  and  therefone  negatives  the  faggeAioa 

that  there  was  onginally  an  intention  to  fend  them  forward.    It 

has  been  argned  that  there  is  nothing  to  ihew  that  the  duties  were 

paid  at  Ai«/»  or  that  there  vras  any  intention  of  fellmg  the  goods  at 

that  place ;  but  although  it  is  not  ihewn  that  the  duties  were  paid, 

the  fad  of  payment  is  not  denied,  and  if  the  goods  were  landed, 

the  unavoidable  prefumption  is,  that  the  duties  were  paid  as  in 

other  cafes  of  importation,  and  this  prefumption  is  the  ftronger, 

as  there  was  at  the  time  no  intention  of  fending  them  on  to  tVif" 

mar.     That  the  goods  were  afterwards  exported,  does  not  make  it 

lefs  an  importation.     It  is  not  to  be  fuppofed  that  all  the  goods 

landed  at  Kiel  are  in  all  cafes  confumed  there.    The  queftion  then 

comes  to  this,  Whether  the  goods  can  be  proted^ed  on  the  voyage 

from  Kiel  to  IVifmar  by  the  circumftances  which  the  party  has 

ftated.     Now,  what  are  thefe  circumftances  ?    Firft,  that  **  the 

**  goods  are  hondjide  jimerican  property  ;"  why  that  can  impart 

no  prote£kion  to  them*  if  they  were  captured  on  an  illegal  voyage  : 

then,  that  they  were  removed  from  apprehenfion  of  French  invaiion. 

Mr.  Smith  fays,  ^  That  the  only  reafon  of  his  moving  the  faid 

'<  goods  from  Kiel  to  IVifmar  aforefaid,  vras  the  deponent's  great 

apprehenfion,  from  the  French  aflembling  fuch  a  number  of 

troops  in  this  quarter,  that  it  was  their  ferious  intention  to  enter 

**  Holfian  and  feize  all  American  property  and  colonial  produce,  as 

*'  they  had  done  in  Spcnn  and  Holhmdy   Will  political  and  remote 

fpecuktions  of  this  kind  give  the  parties  a  right  to  tiolate  the 

Orders 
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•fli0  Ordert  in  Council  i    If  tkefe  apprehenfions,  fo  entertaiaed  and  b 

Drib         extended  to  remote  confequences^  arc  to  authorise  the  violation  of 

aiKNPt        ^  hlockadcy  one  does  not  fee  how  any  blockade  i»  to  be  fnpported. 

^hncf  24  iSi  t.    '^^^^'^^  ^^^  ^'^  adual  perfecution  in  the  cafe ;  but  the  party  finelli 

danger  at  a  diftance,  and  fatisfics  himlelf  that  the  Fnmch  army  was 
nffembled  for  no  other  purpofe  than  to  feize  ^iwm«v  profierty* 
But  fuppofe  his  apprehenfions  were  well  founded,  would  that  juf- 
tify  his  violating  the  rights  of  another  country  I  Certainly  not. 
He  is  to  rely  on  his  neutrality,  and  to  look  to  his  own  GoTern- 
ment  for  protedioo.  That  the  French  in  this  apprehended  march, 
this  cfeature  of  his  own  imaginatson,  might  h^ve  been  guilty  of 
exceflesy  can  give  him  no  right  to  (hove  afide  the  JBrkifi^  Order 
in  Council.  Then  it  has  been  faid  that  he  aded  without  otders 
from  the  jtmericsn  owners,  and  that  they  had  no  intention  of  io« 
vadittg  the  rights  of  this  country.  But  the  Britifik  orders  are 
riolatedy  and  you  cannot  diftinguifli  the  intention  from  the  b&. 
It  is  done  iy  them  if  it  is  done  by  hm^  for  nothing  can  be  flKM 
certain  than  that  the  wGt  of  the  agent  is  the  ad  of  the  prindtpaL 
It  is  a  trading  for  which  the  Briti/h  Orders  in  Council  fofajeft  the. 
property  to  confifcation,  and  as  the  excufes  fet  up  fumiih  no 
ground  whatever  for  ezemptiooi  I  muft  pronounce  this  Ibip  sad 
cargo  fttbjed  to  coodemnatioo. 
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''LA  YSABEL,  Bozo.  r^bnuay  %s^ 

^HIS  was  a  care  of  a  Spanijh  (hip,  which,  in  the  The  mafter  ha« 
profecution  of  a  voyage  from  Alicant  to  London^  Siwatl  Ac  aI^ 
vath  a  cargo  of  wool  and  cocoa,  met  withTevere  gales  ^^g^^^^^rf 
of  wind,  and  was  obliged  to  put  into  the  port  of  !^«  ^"»«  country 
Coruma  to  repair  the  damage  llie  had  luftamed.     The  o«meni  refide, 
xnafter,  being  in  want  of  money  to  defray  the  charges  So'^wns  rf 
of  repairing  the  vcffel,  and  having  unfuccefsfuly  tried  ^JHe^iiL'^^ 
other  meansJsLobtain  it,  applied  to  Don  Juan  Bamp* 
iifta  De  Lanagoiti,  oiCorunna^  his  Catholic  Majefty's 
conful  at  that  place,  who  fupplied  him  from  time  to 
time  with  different  fums  to  the  amount  of  169^^89 
rials  of  Vcllon,  which,  it  was  ftated,  the  maftcr  endea- 
▼oured  to  find  the  means  of  repaying,  by  renewing  his 
applications  for  money  to  other  ptrfons.at  Corunna^ 
but,  proving  again  unfuccefsflil,  he  granted  a  bot* 
tomree*bond,  dated   10th  M^y,  1811,  to  Lanagoiii, 
for  the  money  advanced  by  him,  at  the  rate  of  45  per 
cent,  for  one  year,  upon  the  Ihip,  her  freight,  tackle^ 
apparel,  and  furniture.     The  fhip  failed  from  Corunna 
in  Mjy,  and  arrived  in  the  port  of  London  with  her 
cargo  on  the  1 8th  of  June.    The  validity  of  the  bond 
Was  now  contefted. 

JaDGMEKT. 

Sir  fV.  Scott. — This  bond  is  given  for  a  fum  of 
money  afferted  to  have  been  advanced  for  the  repairs 
of  the  fhip,  and  the  fecurity  of  the  cargo,  What  the 
nufter  ftates  in  his  affidavit  is  this^  that  being  on  a 

VOL,  I,  T  voyage 
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iiA  TsA«BK«  voyage  from  Alicant  to  Londoriy  the  (hip  receired  da* 
mage  and  was  obliged  to  put  into  Corunnaj  and  that 
after  trying  other  means  to  procure'  money,  he  at 
length  applied  to  Don  Juan  Bamptifla  Lanazoith  his 
Catholic  Majefly*s  conful  there,  (which,  if  tne  audio* 
rity  of  oonful  were  necefiary,  the  Court  would  hold  to 
be  fufficient)  for  the  necefTary  advances  for  the  ufeof 
the  fhip  and  cargo^ 


LIS  ear] 


and  urgent  requeft  granted  him  what  he  itood  m  need 
^""Sft — ¥be-nu6U^y  ilierefure  vi-^  llioit  certainly  ad^^ 
mited  for  the  neceflity  of  the  (hip  and  cargo  in  a  place 
where  the  maftey^at-unknown,  and  without  credit* 
,  what  are  the  grounds  on  which  the  validity  oi 
this  bond  are  contefted  ?  Why,  in  the  firft  place  it  is 
faid»  that  the  mafter  has  no  right  to  hypothecate  his 
ibip  and  cargo  except  in  a  foreign  country,  and  that  the 
prieient  tranla^QoHT  took  place  ^wSRin  The  limits  of  the 
kingdom  m  which  the  ownersTcfided :  But  it  was  not 
in  tfce  fame  province  of  that  diftraded  kingdom  th^  toe 
tranfadion  took  place,  nor  could  the  mailer  under  the 
drcumftances  in  which  he  was  placed  have  applied  to  his 
owners  for  affiftance.  If  indeed  be  had  had  an  oppor« 
tumty  of  correfeonding  withjhej?ymer8,  it  would  have 
been  his  duty  fo  to  have  done,  and  I  Ihould  under  foch 
circumftances,  have  held  him  not  to  have  been  in 
that  (late  of  extreme  necef&ty  in  which  alone  the  law 
allows  to  the  maftefThe  power  of  hypothecation.  It  is 
true  that  it  is  ufually  required  as  a  condition  neceflary 
to  the  validity  of  bonds  of  this  kind,  that  they  fhould 
be  executed  in  a  foreign  port;  but  the  law  does  not  look 
o  the  mere  locality  of  the  tranfadtion.  Thojalidiiy 
or  invalidity  of  the  bond  does  not  reft  on  that  drcum- 
''ffince'only,  but  upon  the  extreme,  difficulty  of  commu- 
^.  nicatioa 
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ftfa:atfop  between  the  matter  and  his  owneg.    Odta*  I-aTsaml. 

Sons  may  arife  in  which  the  different  ports  of  the  fame  j^j^a^  ^^^ 

kingdiHn  may  be  as  much  feparated,  and  cot  off  from       i^^^' 

all  communication  with  each  other^  as  if  they  wer^ 

fltnated  in  the  moft  diftant  ports  of  the*  globe,  smd 

fuch  was  the  cafe  vAA  refped  to  the  different  ports  of 

Spam  at  the  time  when  this  tranla^on  took  place^      ^ 

ll)e  difficulty  of  commmiication  was  in  h6t  greater 

dian  if  the  fliip  had  been  in  a  foreign  port,  for  the  ui«- 

tenruption^  correfpondence  between  the  different 

parts  of  Spain  was  as  far  as  poffible  complete,  and  if 

the  policy  of  the  law  in  allowing  this  authority  to  the 

matter  to  hypothecate  his  fliip  and  cargo  is  founded  on 

the  extreme  difficulty  of  communication  with  hisownersi, 

diere  is  no  reafon  for  faying  that  there  was  not  atmnd^ 

ance  of  difficulty  to  authorize  him  to  do  fo  in  the  pre- 

fent  inftance.    In  the  conditbn  in  which  Spain  then 


ftocd^  it  is  but  eouitablclo  apply  to  the  d^ffcnt  ports  \ 

of  that  kingdom,    the  fame  coniidmtions  that  are   ■ 

ttfuatiy  applied  to  feparate  and  dittind  kingdoms,  an4 

I  am  therefore  of  opinion,  that  the  bond  is  not  to  be 

deemed  invalid  upon  this  ground*  ,^  ^^  ^v/rt  A 

Nor  do  I  thiiJc  that  die  bond  is  to  be  confidered  i  q^^j^^^^^^J ,^  ti'J 
^void,  becaufe  the  matter  did  not  communicate  widi  \itiit^^ 

of uni^  /  $^  ^Wdj\. 


liity,  iubjea  to  no  exception,  at  leait  I  am  not 
it  has  b^  ever  j^o  held,  that  the  mzikerOMiAi 
fend  to  the  configneeofthe  caggo^  .and  take  h&  dhi^6>  / 

<ion  as  to  the  lleps  he  fliould  putfue*    He  was  iaa  fo> 
ttigaportata  dtltance  ftom  theconfigaed;  and  ^apptt" 

ililSTthli 


cationto him  mult ^mUh a crUs jili tWwas haveooca* 
mned  great  delay  and  incoawniqicey  withouif  perhaps 
teiag  prodibtWe  o^  any  advantage.    Thtue  iMo  f>r&eC . 

T  a  in 
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^  ^'^"'^'    Jn  this  cafe  that  the  mafter  did  not  aSually  apply  fa 

rdruaiy  ajth.  the  confignce  for  his  affiftance.  /He  faysjbat  hf  frind 

'^'*'        0tber  means  to  obtain  the  money  before  he  apgUed  to 

(    ^anagoiri,  and  it  is  not  impolIible^Siat  an  application 

to  the  wuAgnee  might  be  amongft  the  means  by  which 

he  attempted  to  extricate  himfelf  from  his  difficulties. 

Neither  is  the  validity  of  the  bond  a£Feded 

cumftance,  that  the  money  was  advanced. 

^^x^p4  ^^^  g^ygpj  fgr  it  is  not  ncceflary  to ^ 

of  bonds  of  this  kind,  that  they  ihonld  beeatered  into 
at  the  preciie  time  when  the  loan  taEa  ^^EeT^  1» 
tuiticient  tnat  it  was  thc^rniderj&nding  of  the  parties  at 
the  time  that  the  money  fhould  be  (ecureSTby  means  of 
bottomree^  and  then  it  is  of  no  confequence  whether 
the  money  was  advanced  at  once,  and  the  bond*  im- 
mediately  entered  into,  or  whether  the  mafter  received 
it  from  time  to  time  in  diflferent  fums,  and  then  gave  a 
bond  for  the  whole  amount.  It  is  faid,^^wever,  that 
il  could  not  have  been  in  the  contemplation  of  the 
-yanies  in  this  cafe  that  themoneywas  to  beTd^Bced 
upon  bottomree,  fmce  tlie^after  would  notlir thatcafe 
"ilaVi;  eiideuvuufed,  as  h^itates  himfelf^  diat  he  did^to 
have  borrowed  mo£ey  from  other  perfons  for  the  repay^. 
ment  of  the  fum  he  had  recdved  from  LanazoitL    ^ut. 

money  was  certainly  advanced  on  tjiefaith,  that 

lome  good  Iccurity  would  be  given.  The  party  who  lent 
^tSe  money  had  a  right  by  the  mritime  law  to  de^  this 
ihip  and  cargo  till  the  debt  was  repaid,  and  it  is  only 
by  the  means  of  this  bond  that  the  owners  have  had  the 
l^enefit  of  the  liberation  of  their  property.  It  is  faid 
4hat  the  owners  have  not  acquired  the  fame  profit  they 
fWould  have  dcHie,  if  the  bond  had  not  been  entered 
ilitoj  but thacisacircumftance  which  can  have  no 

zo.  weight 
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waght  with  the  Court  in  the  decifion  of  this  queftion.  la  yi abbl.. 
Wherever  there  is  a  neceffity  for  borrowing  money  /ij*ni«y  15th, 
lipairBotttmiree,  thp  franTgpnn  fimifr  ncceflanly  turn  '•*•• 
ontlelTprofitable  than  it  would  have  done  if  no  liich 
neceffity  had  exifted.  If  the  mafter  had  not  in  this  cafe 
exercifed  his  power  of  hypothecation,  the  lofs  would 
have  been  {till  greater,  for  the  whole  voyage  would  have 
been  broken  up.  Whh  refpe£t  to  the  high  rate  of  in- 
tereft  (45  per  cent.)  at  which  the  money  was  lent,  that 
will  not  neceflarily  aflfe£k  the  validity  of  the  bond^ 
though  it  may  certainly  be  very  jproper  matter  for  refe- 
rence to  the  regiftrar  and  merchants*  It  may  be  that 
the  rate  of  intereft  which  was  charged  upon  this  loan 
was  not  unreafonably  high  at  the  time  when  the  cafual^ 
ties  of  war  as  well  as  the  dangers  of  the  fea  were  to  be 
provided  againit.  Upon  the  whole,  I  am  of  opiniou 
that  the  validity  of  the  bond  is  fufficiently  eftabliihed. 


« 
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jM;vith,i»,».  •"     ALEXANDER,  Tatb. 

Coofigneei  of  a   ^T^RIS  was  a  queflioTi  refpeding  the  validity  of  a  bot^ 
mtoVforth^*^  tomree-bond,  which  was  granted  ziPemambucat 

Srafti7a^^"  oa  this  fliip,  her  tackle,   apparel,  (urniture,  andl 

Joftificd  in  taking  freight,   &5, 
ii  bond  of  hypo-  O     ^       ^ 

thccation  ficom  a 

J^:;^"  JODOMENT. 

wfffi«y  *«y         Sir  /F.  S««. — ^The  vaKdity  of  dris  bottomrec'bond, 

nad  thenuelvcf  ,  ^  wi  *•         ^  ^ 

iubftituted  for     vrhich  was  granted  by  the  mafter  of  the  ihip  at  retnam- 

fuco^  is  oppofed  by  the  affignees  of  Mr.  Thomas j  the 

owner :  and  it  has  been  jufUy  dbferved,  that  affignees 

are  not  bound  to  ad  widi  the  fame  degree  of  liberality 

as  the  owner  himfelf^    As  truftees  for  the  creditorSi 

they  are  not  at  h'berty  to  fubmit  to  demands  \(rhich  may 

appear  at  all  queftionable;  but  muft  take  the  beft  means 

in  their  power  to  render  the  eftate  of  the  bankrupt  ai 

beneficial  as  poifible  to  thfe  perfons  with  the  care  of 

whofe  interefls  they  are  intruded. 

The  firft  queftion  in  this  cafe  arifes  upon  the  com^ 

petency  of  the  perfon  who  appeared  as  mailer^  to  grant 

a  bond  of  this  defcriptioUt 

'    The  next  queftion  is^  whether  the  procefs  which  has 

been  taken  out  by  the  bondholder  will  afiefb  the  fails 

^nd  rigging,  which  appear  to  have  been  removed  from 

the  fliip  before  thefe  proceedings  commenced. 

It  is  unneceflary  for  me  to  ftate^  that  bonds  of  hypo* 

diecation  are  of  a  very  high  and  privileged  naturCf 

They  were  invented  for  the  purpofe  of  proeuring  the 

neceifary  fupplies  for  {hips  which  may  happen  to  be  in 

diftrefs  in  foreign  ports,  where  the  mailer  and  the 

pyners  are  vithout  credit,  and  ^here,  iinlefs  affi^- 

ancc 
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aace  could  be  fircured  by  means  of  foch  an  ioft 

tftic  vefiels  and  their  cargoes  muft  be  left  to  periflu    It 

is  loipcutaDt,  therefore^  to  the  interefts  of  aHnmcne^  ^^  ^^  *•*•• 

tfaiit  bonds  of  this  kind  (hould  be  upheld  vith  a  yerj 

ftsong.hand;  and,  accordingly,  they  have  at  all  times 

been  to  upheld  by  this  Court  when  they  appear  to  have 

been  .entered  into  bondjlde,  and  without  any  fufpidoa 

of  fraud. 

It  has  been  made  matter  of  obferration,  thai  the 
diax^  are,  in  this  cafe,  very  high ;  but  that  is  a  cfar« 
cooiftance  whidi  aflbrdt  no  necefiary  inference  of  fraud. 
If  tlie  amount  of  the  charges  becomes  matter  of  difpute, 
it  noiift  be  adjufted  in  the  ufual  manner  by  a  reference ' 
tothe  regiftrar  and  merchants.  I  fhall,  therefore,  Ijay 
any  obje&ion  of  this  kind  entirely  out  of  my  coafider« 
atioo. 

The  necefiity  of  borrowing  money  by  hypothecation 
appears  to  me  to.be  as  fully  jnade  out  in  this,  as  in  any 
cafe  that  ever  prefented  itfelf  to  the  notice  of  the  Court. 
The  hiftory  of  the  tranfadion  is  indeed  fomewhat  ob« 
(cure  ;  but  it  appears  that  the  fhip  had  failed  with  a 
cargo  of  cotton,  chartered  for  Pernambuco ;  and  that, 
dther  from  accidents  or  from  fome  mifcondufi:  of  the 
maftf  r,  who  was  fent  out  in  charge  of  the  ilup,  (he 
got  into  a  place  300  miles  diftant  from  her  port  of 
xleftination.     The  maQer,  upon  this,  communicated 
his  fituatbn  to  the  confignees  of  the  cargo  at  Pernam-^ 
huco^  who  interfered  in  a  manner  very  beneficial  to  all 
parties,  and  put  the  veffel  into  a  condition  to  come  on 
loihat  place.  At  Pemambucoy  they  again  applied  tihem- 
felves  to  the  bufinefs  of  the  vefiel,  by  cauling  her  to  be 
fiuther  repaired,  at  a  very confiderabie  expence,and  put 
ia  a  fit  fbte  to  perform  the  return- voyage  to  Liv$rfooJj 
file  arrived  in  fafecy,  under  the  command  of  a 

T  4  perfon 
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alb^kmr    P^^'*^^  whom  they  had,  asameafiire  of  neceffity,  fub- 
*   ftituted  for  the  mailer,  who  had  deferted.    For  die 


^*y  s^  lUu  money  thus  expended  by  them  in  the  outfit  of  the  veflel, 

the,  confignees,  as  I  think  they  were  fully  juftified  in 
doing,  took  a  bond  of  hypothecation.  Now  it  is  not 
'upon  minute  criticifm  on  the  bnguage  of  the  bond, 
that  the  Court  will  b£  induced  to  reje£t  a  claim  fo 
founded.  It  will  look  to  thefubftantial^uftice  of  the 
eafe ;  and  if  It  finds  that  the  confignees  aded  for  the 
beft  in  every  refped,  and  that.the  money  was  advanced 
by  them  on  the  credit  of  the  iliip,  when  it  could  not 
be  procured  in  any  other  mode,  it  will  not  much  re- 
gard any  defeft  in  the  formality  of  the  inftrument 
Upon  what  founds  and  by  what  authority  was  the 
money  advanced  ?  By  the  fituation  of  the  flup,  and  the 
defertion  of  the  mafter,  fhe  had  of  neceflity  devolved 
entirely  into  the  hands  of  thefe  gentlemen,  who  made 
the  neceflary  advances  for  the  repairs.  It  is  faid  they 
were  induced  to  do  this  by  their  connexion  with  the 
proprietors  of  the  cargo.  But  the  queiBonjs,  whether, 
fo  induced,  they  did  not  make  thefe  advances  on  the 
credit  of  the  fhip.  Agtdnft  the  proprietors  of  the 
cargo,  they  had  no  dired  demand  for  repairs  done  to 
the  (hip ;  and,  as  they  had  no  knowledge  of  the  owners 
of  the  (hip,'  it  mufl:  have  been  that  they  looked  to  the 
ihip  itfelf  as  their  fecurity«  Some  of  the  advances 
were  made  before  the  matter  was  appointed  ;  and  thefe 
it  is  faid,  could  have  liad  no  reference  to  a  bond  of 
hypothecation.  But  what  could  they  look  to  but  the 
fhip  ?  for  of  the  owners  of  the  (hip  they  had  no  know- 
ledge. The  bond  was  not,  perhaps,  noticed  at  firft  i 
becaufe,  in  Pernavtbuco^  as  in  other  foreign  ftates,  there 
is  no  neceffity  for  an  inftrument  of  this  kind ;  for,  by 

|he  general  maritime  law,  the  vefiel  itfelf  is  iffi  fi^ 

li-4bl« 
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Hablc  for  repairs.    There  was  no  neccffity,  therefore,    ^,2?iId«« 
for  having  recourfe  to  a  bond  till  the  (hip  was  coming  ■ 
to  this  country,  where,  from  peculiar  motives  of  policy,  ^^  s^  **»• 
a  fpedal  hypothecation  is  required.    Where  the  per- 
ions  advancing  the  money  take  a  bond  from  the 
msifter,   whom  they  had  themfelves  appointed,  the 
Court  will  certain]  y-  watch  the  tranlaftion  very  nar« 
rowly^  and  will  be  on  its  guard  againft  any  danger  of 
poffible  collufion ;  but  I  fee  no  ground  for  fufpicion  in 
the  prefent  cafe,  for  the  (hip  could  not  have  failed 
'  without  a  mailer.     Under  the  care  of  the   indivi* 
dual  appointed  by  them  to  z6t  in  that  capacity,  (he 
bos  been  enabled  to  perform    her  voyage,  and  Jbas 
earned  her  freight,  by  bringing  her  cargo  to  the  port 
of  deftination. 

Then  what  is  the  deficiency  in  the  appdntment  of 
the  mafter  ?  He  is  appointed  under  a  nece(fity  which 
jufHfied  the  meafure,  and  by  the  very  perfons  whofo 
connexion  with  the  cargo  placed  them  in  a  nearer  re- 
lation to  the  (hip  than  any  others  in  that  quarter  of  the 
world«  Under  fuch  drcumftances,  the  Court  would 
feel  ftrongly  inclined  to  hold  this  man  entitled  to  the 
privileges,  and  competent  to  difcharge  the  fundions 
of  a  mafter  appointed  in  the  moft  regular  mannen 
What  would  be  the  effeft  of  fuch  an  appointment,  if 
not  ratified  by  any  confirmation  on  the  part  of  the 
owner,  might  be  a  queflion  of  fome  nicety :  But  even 
then  the  Court  would  (train  hard  to  fupport  the  ap« 
pointment,  provided  the  tranfa&ion  (hould  appear  to 
have  been  conducted  with  perfeft  integrity.  But,  in  this 
cafe,  the  matter  is  not  left  on  that  ground ;  for  here 
Uj  1  think,  a  fuf&cientrecognidonofthe  appointment, 
in  t|)e  letter  which  wa§  fent  fix>m  the  con(ignee8  of  the 
wf§^  at  Pirnambuco  to  their  corrcfpondents  m  this 

country. 


/ 

/ 
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t 

"v^       country^  ihey  idefire  that  the  fteps  ^Axtch  ihey%ftd 
^  tskxA  flieuld  be  cfitnoiuiUGaited  to  the  .ov^Kier,  -RVLd  tbak 


Miy  5th,  «sn.  be  wotiM  figntfy  Jiisdifi^iprobatioD^  if  be  idid  not 

tkat  tbe  perfon  whom  tbcy  had  ly^potfrted  fhovHA  3QJW 
tiiue  to  ad  as  (Siafier  of  the  A^.  No  iifyff^tct^imi 
waftfignified;  aad  the  owner^  ^  his  ikSdnvU^  ffqi!$» 
that  he  did  not  Eod  xt  aeceflaryrfo  utterfese  ii&  the^a^Ur 
Bnch.  I  think  this  non-iiit»r&i«n!CQ»  aftcir  futfh  a 
eommunica^lii  bad  b«sii  made  to  ^  ovnoTa  jb  of 

itietf.afttffidwti!ali£icationof  tbe.app^  Whm 

the  fhip  arrives  in  this  country^  what  do^  the  Qwsm 

do  ?  Wliy,  begiveaanocdcf  for  payvaeitf.of  the/re^ht 

caioied  by  this  ihip^  defcribJng  ibis  mm  as  ibe  mtfttn 

thus  dice&ly  rccognifi^  him  jn  that  charades  Being 

of  opinion^  then,  that  this  man  was  .competent  ts^ 

hypothecate  tbe  fiiip,  and  Um  the  confignees  of  the 

cargo,  ^en  ^th^  ad!i»ncedtbi$  laoney^  looked  to  <he 

fecurity  of  tbe  ibipt  and  not  to. any  pK^rfomd  fecurity^ 

I  fliall  pronounce  for  the  validity  of  this  hottomceer 

bond.    It  will  be  for  the  owners  of  the  (hip  to  pusfiie 

their  remedy  againft  the  owner?  df  tbe  cargo  for  coih 

tribution. 

The  wimnt  of       ^^c  Only  queftion  that  remains  is,  that  whidb  -m- 

the  Court  will    l^tcs  to  tbc  falls  and  rigging ;  and  thefe,  it  is  faid,  arp 

^^rig^ng  taken  dctachcd  ffom  tbc  flup,  and  npt  within  the  jivriidic- 

^*of  LS'  <iQn  of  the  Go^rt.  3ut.how  arctbey  detached  ?  Whj, 

^^iefei"^^"  merely  for  the  purpofe  of  fafe  cuftody,  and  with  the 

itfeif.  .view  of  bein^  returned  to  the  fhip  when  ihe  goes  out 

Aipon.any  new  adventure,  in  conformity  to  what  is 
iUted  to  be  the  ufual  cuilc^n  at  die  port  of  Lit^firpsa^ 
I  cannot  think  tbat  they  are  fo  detached  in  a  k^liwJfi 
M  to  prevent  tbe  wari-ant  from  extending  to  them  as 
.well  a^  <o  the  ^p  iUeli.  I  (hfilj  therefpre,  over^l^ 
Sbfi  proteft*  / 


>< 

1 


»j 
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AUGUSTA,  Di  Bluhk.  #ii««i5*.*s. 

"T^HIS  W8S  a  queftion  refp^QiBg  tbe  validity  of  a  a  booi]  of  hypo- 
bottomree  bond  gmmed  on  this  ihip  and  her  ^h^*^ 
frdght,  binder  che  following  circiimftaiicw :  InSe^  o::^t^''J:^t 
fember  1810,  die  (hif)^' belonging  to  Mr.  Ricbmcndy  a  »d freight; 
Briiijh  fubjed,  was  chartered  by  Mr.  BdHrhahn,  of  the  lender  looia 
Lnutan^  to  pro<ieed  to  the  port  of  Memriy  for  tbe  pur*  ^0^^ 
pofe  of  brtngmg  back  a  cargo  of  timber  to  fh»  {i^^^ir^'itk 
country :  In  pmfuance  of  tbe  chaiter^party,  the  fliip  n<x  Qe^ary 
Ailed  in  the  autunm  of  the  fame  year  to  Memet,  "Where  (hodd  be  either 
flie  took  in  a  cargo  from  thehonfe  c^Mefirs.  Seerbobn^  h^.  *^ 
of  liiat  place,  bot  was  detained  in  poit  by  tbe  f roft, 
VkA  obliged  to  remain  there  during  ^e  whole  of  the 
winler.   The  matter  wafi  f umiflied  with  a  letterof  cpadk 
from  Mr.  lUcbmondf  the  owner,  to  Mdfirs.  Bfierbtdm^ 
of  Memelj  and  alio  with  another  letter  ef  the  fsAne    • 
defcription  from  Mr.  R^tmfon^  of  L$nd<m,  to  Meffirs. 
Huppil  and  Co.,  of  Memel^  in  wludi  Mbr.  Rchlnpm  re- 
commended  ^uRicbmmd  to  the  attennon  of  his 
ccrr^fpondents,  in  cafe  the  neceflary  dilburfementa 
flibuld  be  refrifed    by  Meflrs.  Beerbehn.  .  Being    in 
want  of  money  for  the  repairs  ci  his  'fliip  and  other 
necefiaries,  the  mafter  applied  to  mdiu.  Beerb^bn^ 
and  was  immediately  fupplied  by  them  with  the  fum 
of  1^445.  4J.  od.  Meflrs.  Beerbobn  then  requefted  the 
mafter  to  ^uw  a  bill  of  eschamge,  in  their  f sror» 
fdir  JP600.  andy  as  he  well  knew  that  he  Ihould  be  - 
obliged  to  catt  upon  them  for  further  fupplies,  he  di4 
^ot  hefitate  to  comply  with  their  requeft,  and  accord- 
tDgly  drew  a  biU  of  exchange,  to  the  amount  pro- 
Ipofed,  upon  Mr.  Ricbmmf^    Th^  matter  afterwards 

pbtaincd 
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Tii«        obtauned  further  fums  of  money  from  Meflrs.  Beerbohuj 
*     ^feo,  in  confequence  of  advices  received  from  England^ 


/«Mi^i9i3.(that  the  bill  of  exchange,  drawn  by  the  mafter,  had 
««<^|not  been  honoured,  refufed  to  fuffer  the  flup  to  &ul  till 
they  had  obtained  from  lum  a  bottoniree*b<^dy  for 
the  whole  of  the  money  advanced  toHm  &nce  his  arri« 
Tal  at  MemeL>- The  bond  was  Accordingly  fTjgnedby 
the  mafter  for  ^16661 13X.  5<L  the  amount  of  the 
fums  he  had  borrowed,  Hogem^  with  50  per  Cent. 
premium  thereupon,  and  the  fhip  then  failed  for  Lcn^ 
doiit  where  (he  arrived  in  fafety,  and  delivered  her 
cargo.  Mr.Jiicbnmd}  the  owner  of  the  fliip^  having 
fince  become  a  bankrupt^  the  validity  of  the  bond  was 
contefted  by  his  affignees.-- 

For  the  affignees,  Jenner  and  Lij^i;sf^M.— The  in- 
ftrument  is  invalid  as  a  bottomree-bond,  becaufe  th< 
money  was  advanced  not  upon  the  ^cifk  fecurity  of 
the  (hip,  but  upon  the  perfonal  credit  of  Mr.  Rkbmondf 
.    the  owner.    Although  it  may  not  be  necefiary  that 
1  bottomree-bonds  ihould  be  executed  at  the  exad  time 
I  when  the  money  is  advanced,  yet  it  is  requiClte  that  it 
I  fhould  have  been  in  the  contemplation  of  both  the  par« 
ties  that  the  money  was  to  be  fecured  by  a  bond  of 
that  defcription.    In  the  prefent  cafe,  there  was  no 
fuch  underftanding  between  the  parties  }  but,  on  the 
contrary,  every  thing  to  fhew  that  they  looked  to  fe* 
curities  of  a  different  kind.     A  letter  of  credit  was 
written  and  delivered,  the  money  lent  upon  the  faith 
of  that  letter,  and  a  bill  of  exchange  diawn  to  cover 
part  of  the  amount }  which  bill  of  exchange,  it  pp 
pears,  would  a&ually  have  been  paid,  if  the  owner 
had  received  the  necefiary  advices  from  the  mafter. 
The  tranfadion  therefore,  being,  in  the  firft  inftanc^ 

wholly  of  a  perfonal  nature^i  Meflrs*  Beerbobn  an 

dcrivil 
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derive  no  advantage  from  this  pretended  bottomree-        The 
bond^  but  muft  be  content  to  come  in  with  the  other  *_^ , 


creditors  of  the  bankrupt.  jifiiei;tb>xSxi. 

For  the  bond-holders,  Sioddart  and  PbUUmore. — 
This  tranla&ion  is  clearly  of  the  nature  of  bottomree, 
fince  the  money  was  advanced  to  the  mafter  for  the 
repairs  of  his  fliip,  whilft  Ihe  was  lying  in  diftreis  in  a 
foreign  port.  It  is  quite  unneceffary  that  feparatt 
.  bonds  Ihould  be  given  from  time  to  time»  as  the  feve*  \ 

ral  advances  were  made.  If  one  bond  be  given  to 
cover  the  amount  of  all  the  advances  when  the  repairs 
are  completed,  that  is  fufficient  to  fatisfy  the  demands 
of  the  Court,  which  will  confider  the  different  fums 
as  re^advanced  at  the  time  of  the  execution  of  the  bond. 
It  is  a  mere  pretence  tq  fay  that  the  mafter  was  not  in 
difirefs  for  money  on  account  of  the  letter  of  credit^ 
with  which  he  was  furni(hed,  when  the  whole  pro- 
ceedmgs  under  that  letter  turned  out  a  mere  nullity.  . 
The  bill  of  exchange,  drawn  by  the  mafter,  not  hav* 
bg  been  honoured,  the  foreign  merchant  was  juftified 
in  looking  to  other  fecurity  for  the  re-payment  of  hit 
money,  exadly  in  the  fame  way  as  if  no  letter  of  ere* 
dit  had  been  written,  and  no  bill  of  exchange  drawn. 
He  had  a  right,  by  the  general  maritime  law  of  Europe^  > 
and  by  the  particular  law  of  the  country  where  the 
ihip  was  lying,  to  fgze  upon  the  ihip  itfelf ;  and  he 
ought  not  to  be  put  in  a  worfe  fituation  becaufe  he  ^ 
fuffered  her  to  proceed  on  the  voyage,  and  contented 
himfelfwith  the  fecurity  of  a  bond.  I/abelie^(i}ipn  273.) 
Alexander^  Tatty  (fupra  278.)  \  Rhadaniantbe^  Mayer p 
(fupra  20 1.) 

Judgment. 
Sir  W.  Seen. — ^This  is  a  queftion  ariiing  upon  a  bot* 
t.omree-bond,  which  was  executed  at  Memel,  on  the 

7th 


184  -  CAGtA  SETERmieo  IK  TOS. 

Th^       7tli  ciJuHij  i8ri.    The  Ship,  irapprais,  traa  dufiy 

^*^^*^^'     tend  by  Mr.  S^^Abi^  of  thk  toini,  who  u(  not  hcywM 

jWttt5^if  13.  ever  defcribed  as  {^general  agent  6f  tiie  hoofe  of  the 

feme  mme  at  Memely  to  go  thidier,  and  bnn^a<»^ 
back  to  this  comitry  \  but  upon  ^i4iofe  account  does 
nor^  I  think,  exadly  appear.  ^The  mafter  went  vkh  si 
letter  of  credit  from  hkn  to  the  houfe  <^  Meerbohn  aud 
Co.  at  Meffiily  ^mneddd  pierbapis  with  ~tfie  houfe  of 
Sa^boBn^ii  LmSmy  although  do  fy»^7A  ptivity  ap« 
.  pears  between  themt)  defiring  that  the  honfe  ^uld 
fiimiih  hnn  with  any  fum  of  money  which  he  migfal 
ftand  in  need  of  for  diibvurfements.  The  maftsr  ^9nA 
Immifhed  likewife  with  a  letter  from^r.  RM^ni  re- 
commending  him  to  the  attention  of  ^^[§JBj^ 
and  Co«  at  Memel.  ^  Thefe  are  precautions  highly 
proper,  and  indeed  almoft  necefiary  in  the  Baltic  trade; 
which  has  of  late  years  been  fubjed  to  great  inferrup- 
tions«  On  his  arrival  at  Memel ^  the  mafter  produced 
his  letter  to  the  houfe  of  BeerbobHy  and,  on  the  pro- 
duction of  the  letter,  the  money  was  advanced ;  ^d 
k  is5  I  think,  impoffible  to  deny  that  it  was  advanced 
on  the  credit  of  that  letter,  and  on  the  peribnal  fecu* 
rity  of  the  gentleman^  by  whom  it  was  written.  .  Not 
only  was  the  money  advanced  wkhont  recouife  to  tivs 
fecunty  of  the  bond  at  the  time,  but  another  fpecies 
of  fecurfty  was  rcfortcd  to ; — a  Nil  of  exchange  iw» 
jdrawfl  upon  a  houfe  in  Lmdm^  and  this  is,  I  think, 
very  ftrong  evidence  to  ihew  that  it  was  a  mere  pei^ 
fonil  tranfii£tion,  and  that  the  foreipitngtbtut^^*****^^^ 
tfie  perfonal  rel|grfh|lity  <rf  hi<»£gg;*j'p^^*f>*^*ft*^-  Nor, 
certainly,  hypothecation bondsarelouhded on  a fecu- 
rity  of  a  very  different  kind,  upon  the  ibip  and  freight; 
and,  according  to  the  law  of  thircoui^V  *ey  ^^ 
tHhiti^d  m  9ply  ^h^rg  t^ft  is  a  fcilurej)£-j?fig^^ 
fecuritjj^  t<r«aMe  the  ms^er  tojup^jj^ 

4  *^» 
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felf,  in  a  foreign  port,  with  neceffiiricjjwfrich  li£.wonl<?       **** 
"^CT^tifirBiunable  to  yirocutt.    ^Froiti  that iieceffity      ^"^^^^^ 


"IRgyTpFffigTaiid  tipott  the  groand  of  that  necdflff  Jk<k«iidtiW|. 

by  the  maritime  law  of  this  country,  agt^ng.  In  thiV 
fefpeft  with  the  general  law  of  Europe^  is  alloWed/y 
tinder  fuch  circam(lance$,  to  hypothecate  his*  fhip^ 
and  to  make  it  st  real  fecnrity  for  the  money  that  may 
be  wanted.    If  the  parties,  lending  the  money,  think  i 
proper  to  rely  on  the  perfonal  fecurity  of  tfiofe  to  1 
whom  their  money  is  advanced,  and  their  conHdence  I 
ffims  out  to  haVa  been  uufurtunately  mifplaced,  they 
Auft  abide  the  confequences  of  their  own  indifcretion.  I 
It  is  quite  clear^  in  this  cafe^  that  the  bill  of  exchange 
was  founded  on  confiderations  of  perfonal  refponfi- 
bility  only,  and  that  a  bond  of  hypothecation  was  not 
at  that  time  in  the  contemplation  either  of  the  bor* 
rower  or  lender.    I  have  therefore  no  hefitation  in 
laying  that  with  refped  to  the  i^6oo*  the  bond  is  not  - 
cffeCUve ;  but  with  refped  to  the  other  part  of  the 
money,  I  am  of  a  different  opinion.^  For  that  no  other 
fecurity  was  held  out  than  the  (hip  and  the  freight, 
and  it  is  therefore,  fo  far,  indifputablyt  a  bottomree 
tranfa^on.    The  foreign  merchant,  it  is  true,  wiOied 
to  extend  the  fame  fpecies  of  fecurity  to  the  whole 
of  his  debt,  and  I  fee  nothing  diflionefl:  or  difhonora* 
ble  m  his  attempt  to  do  <fo  ;  but,  at  the  fame  time, 
this  Court  cannot  lend  him  its  ailiflance  by  enforcing 
the  bond  beyond  the  extent  of  its  legal  validity.    It 
cannot  permit  this  gentleman  to  fay,  the  mailer  had 
no  other  refource  for,  procuring  fupplies  except  bot- 
tomree,  when  he  himfelf  had  been  content  to  ad- 
vance the  mcmey  on  the  perfonal  refponfibility  of  the 
pwner.    As  far  then  as  it  relates  to  this  1^600.,  I 

think 
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Th«        think  the  bond  is  invalid ;  but  for  the  reft»  I  think  it 
^  ought  to  be  enforced.     It,  is  not  neceflary  here  that  a 

jr|(ficz5th»i8i3.  bond  fbould  be  either  good  or  h^ainioto:  In  the 

equitable  proceedings  in  this  Courts  it  may  be  good  in 
part  and  bad  in  part.  ^  ^ 

Mhas  been  laid  that  the  p^rty  might,  by  the  law  of 
a^have  detained  this  (hip  iV  the  money  was  repaid; 
do  not  think  that  circumftance  alone  will  be 
lent  to  convert  thi^  into  a  cafe  of  hypothecation. 

/  Ships  might,  in  all  cafes,  be  detained  on  the  fame 
/  ground  by  the  general  law  of  Euroj>ef  aiid  if  the  pofi* 
tion,  which  has  been  laid  down,  were  to  be  fupported. 
It  would  go  the  length  of  turning  every  cafe  into  a  cafe 
of  hypothecation,  or  at  leaft  mere  woufd  be  a  neceffity 
of  enquiring,""  in  every  cafe,  into  the  ftate  of  the  fo- 
reign law.  The  fair  legal  equity  in  this  cafe  will  be 
to  diflinguifh  between  the  fum  for  which  the  bill  of 
exchange  was  drawn,  and  that  which  flood  upon  the 
fecurity  of  the  (hip  and  freight  only  ;  and  I  accord- 
ingly pronounce  againfl  the  validity  of  the  bond,  as 
far  as  it  refpe£ts  the  ^600.,  but  pronounce  it  to  be 
good  as  to  the  money  afterwards  advanced  to  the 
mafter. 
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BETSEY,  Hay,  June%24,itii. 

T^HIS  was  a  queftion  between  the  holders  of  two  where  there 

bottomree  bonds,  each  of  them  feeking,  tinder  Jec-b^nds,  thT* 
the  following  circumftaoces,  to  obtain  a  primum  de-  ^^|f j\"  ^^^ 
cretum  from  the  Court.    The  (hip,  belonging  to  Briiijh  »H)nd  are  entitled 
merchants,  was  lying  in  the  port  of  Carlfcrona^  with  paymenr  though 
a  cargo  on  board,  with  which  flic  was  deftined  to  HuUi  ^Jelft"""  "^ 
when  the  matter,  in  order  to  procure  neceffaries  to  fhf  biSS?  itoda 
enable  the  fliip  to  proceed  on  her  deftined  voyage,  ^^  *"  ^^"^  «- 
borrowed  in  Stockholm^  from  MefTrs.  Toitie  and  Arf* 
vied/en^  of  that  place,  the  fum  of  ^252.  at  a  premium 
of  25  per  cent.,  the  repayment  of  which  he  fecured  to 
them    by    a    bottomree-bond,  dated  >at  Carlfcrona^ 
March  i%\h^  181.V     Further  repairs  being  required, 
he  was  again  under  the  neceflity  of  hypothecating  his 
ihip,  cargo,  and  freight,  by  borrowing  from  Meflrs* 
Lindeireen  and  Co.  the  fum  of  ^^178.  14J.,  at  the 
fame  rate  of  25  per  cent.,  and  giving  them  a  bottom* 
reebond,  d^tcd  bi  Carl/crona^  March  17th,  18 13. 

The  counfel  for  Meflrs.  Lindegreen  and  Co.  con- 
tended, that  they  were  intitled  to  exclufive  pofTeflion 
of  the  (hip,  and  to  priority  of  payment,  becaufe  the 
inftrument  of  hypothecation,  granted  to  them,  ti  as  of  '^ 
later  date  than  that  granted  to  Meflrs.  Totiie  and  Arf^ 
vied/en.    ' 

On  the  other  fide,  it  was  argued  that  the  Coiut 
would  not  give  a  preference  to  the  later  bond,  where 
there  was  fo  very  flight  a  difference  as  to  date,  and 
where  the  bonds  were  executed  at  the  fame  place,  the 

VOL.  i«  u  money 
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TU        money  lent  at  the  fame  rate  of  intereft^  upon  the  fame 
^""''*      voyage,  and  at  the  fame  rilk. 


June  aad,  18x3. 


Court  granted  primum  decretum  to  the  holder  of  the 
laft  dated  bond. 


jkn^aSdmSu.    NOSTRA  SIGNORA  DE  LOS  DOLORES.. 

Morales, 


In  a  court  of  the 
bw  of  nations  a 


n^HIS  was  the  cafe  of  a  Spanijb  (hip  and  cargo, 
feribo  ma7be'  which  werc  capttifed  on  the  9th  of  Aupiji  1803, 

^°  *rfipm^  by  the  private  floop  of  war  the  Dragm^  and  decreed 


owner  I 


IS^'et^w  to  be  reftored,  with  cofts  and  damages,  on  the  17th 
d!r"bmrffiL OT  ^^  December^  m  the  fame  year.  Hoftilities  haviflg 
fhip*s  regifter;  fliortly  afterwards  taken  place  between  Great  Britain 
tttiveof?pIrf^  and  Spain^  all  further  proceedings  in  the  caufe  were 
^r»1rf?jr.'  fufpended.  On  the  reftoration  of  peace  between  die 
fibi«forcoft*aad  ^q  countrics,  an  account  of  the  cofts  and  damages 

damtses  decreed  '  tirrt  /»  J 

againft  the  own-  was  brought  iu  On  behalf  of  the  Spanijh  claimants,  aad 

ti^u/h  the  pmy  the  fame  was  referred  to  the  regiftrar  and  merchants, 

JhJ're'JPe&nu.  "^^^  reported  the  amount  thereof  to  be  ^^5,148.  i4^* 

live  wu  not  him.  g^    \^hich  rcpoTt  was  aftcrwards  confirmed  by  the 

felt  the  wrong-  ^\  •  *        c 

ter.  judge.    Monitions  were  deci'eed  againft  the  owners  01 

the  privateer  and  the  bail  (who  had  given  fecurity  to 
the  amount  of  ^1,500)  to  pay  the  amount  of  the 
regifirar's  report :  and  amongft  the  reft  againft  Hannah 
Creavesy  fwife  of  Robert  Greaves)  the  widow  and  one 
of  the  executors  of  John  Parry,  "who  was  alledged  to 
have  been  a  part-owner  of  the  privateer.  An  appcsr- 
ance  was  given  for  Mrs.  Greaves  under  proteft,  ^^ 
the  queftion  was^  whether  flie^  as  the  repref<^ta^^ 


_ 
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^f  Mr.  P^rry^  was  by  law  refponfible  for  the  cods  and        "^^ 
damages  reported  to  be  due  on  account  of  th^  capturfs     signoka 

pftipiifliip.  i,--.V 

For  the  party  cited,  Stoddart  and  Lujhingion. —  '   -^ 

Wrs-CrtftfWi,  the  widow  and  executrix  of  Mr.  John  -^««**^»*^^*' 
Parry ^  and  npw  married  again,  is  called  upon  without 
any  previous  indmation  by  a  monidon,  dated  July,  1819, 
:^r  payment  of  cofts  and  d^nu^ges  due  on  account  of 
the  capture  of  this  vcff^l,  in  Augujl  1803.  After  fp 
gr^t  a  lapie  pf  rime,  die  Court  will  not  be  inclined 
tp  enforce  a  demand  of  this  kind,  efpecially  againit 
the  repref(9)tatiye  of  a  deceafed  pcrfon,  who  was  him- 
fclf  not  guilty  of  any  perfpnal  mifconduft.  As  ifie  nswie 
of  Mr,  Parry  does  not  appear  tp  hJive  been  inferted  in 
atit  bill  of  l^e  or  in  the  Ihip's  regifter,  ,we  fubmit  that 
he  is  not  to  be  confidered  as  ^n  owner  under  the  provi- 
;<fons  of  the  ftatutes,  26  G0O.  3.  c.  60.  and  34  Geo.  3. 
£.  68.  which  render  fu(;h  ap  inferrion  nec^&ry.  Upon 
thip  point  many  cafes  b^vc  been  decided,  kolkfton  v. 
Hibbert^  (3  T.  R.  406.)  Camden  and  other?,  ▼•  Ander^^ 
Jmy  (5  2"-  R*  709O  W^erdale  v.  Dak,  (7  T.  R.  306.) 
Sfthbert  v.  R^llejkn^  (3  Br<i.  Qba..Cas.  571.)  Curtis  v. 
iVrry,  (6  Vefey^  Jui^ipr,  739.)  ^  parte  Talhp^ 
(is  ^C/^J^»  Junior,  (So.)  ^;v  ^r/^  Hougbtw,  (17  F^, 
Jupipr,  251.)  JIjT^  V.  Cbarnock^  (2  £^,  399.)  JJ^/, 
Fe/J,  before  thel40rd8  of  Appeal  in  January  1806. 
The  refult  of  thefe  icafes  is,  that  perfons  whofe  names 
vc  not  inferted  in  the  bill  of  f^le  and  regifter,  can 
have  no  title,  either  legal  or  equitable,  tp  a  Britijh 
flpp.  Mr.  Parry^  then,  under  the  authority  of  thefe 
cafes,  is  not  to  be  deemed  the  legal  owner  of  this 
veflfeU  He  is  not  by  law  entitled  to  any  of  the  ad- 
vantages  whiah  might  have  been  derived  to  an  owner 
•  by  the  iuccefifttl  employn^nt  of  the  ihip,  and  con- 

u  *  fequently 
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vT^\  ffcquently  ought  not  to  be  rcfponlible  for  any  lofs  that 
sioHOEA  may  have  been  occafioned  by  the  mifcondud  of  thofe 
DoLomt'.  to  whofe  management  flic  was  intruded.  But  ad- 
mitting, for  the  fake  of  argument^  that  Mr.  Parry 
was  originally  liable  to  be  called  upon  for  the  payment 
of  thefe  cofts  and  damages,  the  right  of  the  claimants 
to  enforce  the  demand  againft  him  ceafed  upon  their 
becoming  alien  enemies.  If  the  Spanijh  claimants 
have  been  damnified  at  all,  they  have  been  danmified 
by  the  declaration  of  war  iflued  by  the  Sfamjh  govern- 
ment, which  muft  be  taken  as  their  own  ad,  every 
perfon  being  confidered  in  law  a  party  to  the  pubbc 
authoritative  a&s  of  his  own  government.  Cenwaj 
J.Gray^  (io£(jf,  536.) 

It  was  alfo  urged  on  behalf  of  Mrs.  Greaves  j  that 
when  letters  of  marque  were  granted,  Government  had 
provided  fpecific  fecurities  againft  any  mifcondud  in 
thofe  who  received  them ;  that  fuch  fecurities  muft  havQ 
been  confidered  amply  fufficient  to  prevent,  or  at  leaft 
make  compenfation  for  any  abufe  which  might  be  com- 
mitted. What  thefe  fecurities  fliould  be,  the  prize  afl; 
had  pointed  out.  It  required  a  recognizance  from  the 
owner  or  owners  in  a  certain  fum,  and  bail  as  a  fiir- 
ther  protedion.  Government  looked  only  to  the 
owners  and  to  the  bail.  It  went  no  farther ;  to  thofe 
who  appeared  and  complied  with  the  conditions  pre^ 
fcribed,  the  letters  of  marque  were  granted  \  to  them 
alone  any  legal  benefit  could  enure,  arid  in  them  all 
legal  refponfibility  refted. 

In  the  prefent  inftance  Mr.  Parry  had  never  been 
known  in  the  tranfadion  at  all,  he  had  not  appeared 
as  owner  either  when  the  letters  of  marque  were 
grantedi  or  in  any  other  manner  claimed  of  Govern- 
ment  the  benefit  of  them,  nor  rendered  himfblf  refpcn* 

fiblc« 
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fible*    Any  private  agreement  with  thofe  who  came        J^'^ 
forward  and  aded  oftenfibly  as  the  owners  cannot     sicnora. 
alter  the  cafe;  fuch  agreement  could  give  him  no     do^oVe's. 
legal  title  under  the  letters  of  marque,  and  therefore 
in  equity  fhould  not  fubjed  him  to  any  penal  confe- 
quences  arifing  from  the  mifapplication  of  them ;  Go- 
vernment confidered  that  ample  fecurlty  had  been  pro- 
vided :  Mr.  Parry ^  his  rights,  intereft^  and  obligations, 
were  never  in  conteipplation ;  it  would  therefore  be 
highly  unjuft  now  to  turn  round  upon  his  executors 
ten   years  after  his  death  and  require  his  eftate  to 
make  good  the  deficiency  of  thofe  very  fecurities,  on 
the  faith  of  which  and  of  which  alone  the  letters  of 
marque  were  granted* 

For  the  Claimants^  the  Advocate  of  the  Admiralty.  ^-^ 
This  is  the  cafe  of  a  (hip  and  cargo  belonging  to  a 
friendly  nation,  which  were,  taken  and  plundered  in 
a  time  of  peace,  and  for  which  it  concerns  the  honour 
and  chara&er  of  the  country,  that  compenfation  (hould 
be  made  to  the  foreign  claimants*  A  fentence  of 
reftitution,  with  cofts  and  damages,  was  originally 
pronounced ;  but  the  execution  of  that  fentence  was 
not  enforced,  on  account  of  the  hofUlities  which  took 
place  between  Great  Britain  and  Spain.  On  the  re* 
turn  of  peace  between  the  two  countries,  the  proceed- 
ings  were  revived,  and  monitions  were  taken  out 
^ainft  all  the  diflferent  parties,  againft  the  perfoa 
whofe  name  appeared  as  owner  in  the  documents, 
and  who  has  fince  become  infolvent,  and  alfo  agatnfl: 
the  fureties,  though  not  enforced  againft  them,  as 
they  vere  refponfiblc  to  a  certain  amount  only.  The 
claimants,  therefore,  have  aded  with  every  degree 
of  diligence)  and  ought  not  to  be  barred  of  their 

u  3  remedy 
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The  remedy  on  account  of  lapfe  of  tiine  only.  The  party 
sioNORA  ^^^  proceeded  againft  is  admitted  to  be  the  rejSre- 
BotoRM  fe^fa^vc  of  Mr.  Parry ;  but  it  is  faid,  that  Mi*.  Parrj^ 
was  not  ^  legal  owner  of  this  (hip  according  to  the 


-yiimra8th,i8i3.  ftatutes  of  the  kingdom.    The   ftatutes,   how^^f, 

which  have  been  referred  to,  wdre  pafled  for  a  par-' 
ticular  purpofe  only,  and  with  a  view  to  fecurc  the 
navigation  of  this  country  as  far  as  pofltble  to  its  own[ 
fubjeds.  Though  bindmg  upon  the  fubjeds  of  thk 
Country  in  all  queftlons  of  property  that  may  artftf 
between  them,  they  were  never  intended  to  apply  ta 
foreigners  fuing  in  a  court  of  the  law  of  nations  for 
rights  founded  upon  that  law.  The  cafes  therefore, 
which  have  been  cited  from  the  municipal  courts,  are 
inapplicable  to  the  prefent  cafe,  which  involves  the 
intereft  of  perfons  who  are  not  bound  by  the  particular 
si£b  of  a  Britijh  parliament  made  in  refped  to  Britijh 
fubjeds.  The  Court  has  to  enquire,  not  whether 
die  party  proceeded  againft  was  ftriftly  and  (echnfrcally 
ab  owner,  as  fer  as  the  interefts  of  other  Btiiljh 
iubjeds  may  be  concerned ;  but,  generally,  whether 
lie  was  in  truth  fo  far  conneded  with  and  concerned 
in  the  tranfadiot^  as  to  make  himfelf  equitably  refpon- 
lible  for  the  a6ls  of  this  privateer.  It  appears  that 
Mr.  Parry  contributed  to  the  outfit  and  purchafe  of 
this  veflel,  and  that  he  correfponded  on  the  fc^je£{  c^ 
the  appointment  of  the  mafter.  He  was  therefore  a 
principal  agent  in  the  tranfafUon,  and  as  fuch  is  re^ 
fponfible,  according  to  the  law  of  nations,  for  the  in- 
jury that  has  been  committed.  The  cafe  of  the  Baif^ 
Vq/sj  was  of  a  very  difierent  kind.  There'  it  was 
proved,  that  the  perfon  againft  whom  the  monition 
iffued  had  no  (hare  in  the  purchafe  or  outfit  of  the 
veffel,  and  that  a  mere  verbsd  transfer  had  been  made 

to 
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to  him  in  part-fatisfa&lon  of  a  debt  due  from  one  of  ^^'^^ 

the  adual  ow'ners,  and  that  he  had  difpofed  of  any  siomora. 

imperfed  intereft  he  might  have  had  in  the  Ihip  dolorks, 
before  the  capture  in  queftion  occurred.    The  non- 


appearance of  his  name  in  the  regifter  was  oftly  one  •^*"**^*'*i^ 
amongft  many  other  reafons  for  his  difmiflal.  With 
refped  to  the  waf  which  has  taken  place,  that  cannot 
aSed  the  rights  of  the  parties.  Whatever  mighe 
have  been  the  eflfed  of  hoftilities  whilft  they  fubfiiled/ 
is  now  become  immaterial,  iince  the  rights  of  the 
claimants  revived  on  the  return  of  peace*  The 
omiffion  of  the  crq^n  to  interfere  during  the  war^ 
has  left  the  interefts  df  the  parties  precifely  in  thdi; 
original  ftate. 

Judgment. 
Sir  W.  Scoii. — ^This  is  a  proceeding  to  recover  front 
Mrs.  Greaves t  the  executrix  of  a  Mr.  Parry y  the 
amount  of  cofts  and  damages  which  have  been  de^ 
creed  againft  the  owners  of  a  privateer  for  the  cap* 
ture  of  a  Spani/h  veiTel  in  time  of  peace.  As  far  as 
I  recoiled  the  cafe,  it  was  one  of  very  great  mif« 
ccmdud  on  the  part  of  the  captors,  who  had  been 
guilty  of  a  grofs  violation  of  the  law  of  nations. 
The  queftion  is,  whether  Mrs.  Greaves^  as  the  repre« 
fentative  of  a  perfon  alledged  to  have  been  one  of 
the  owners  of  this  privateer,  Ihall  be  held  refpon« 
lible  for  the  payment  of  the  cofts  and  damages  which 
have  been  awarded.  It  may,  in  particular  cafes,  be 
very  hard  upon  the  reprefentatives  of  deceafed  per* 
tons,  that  they  fhould  be  called  upon  to  anfwer  for 
the  adions  of  thofe  who  are  gone,  and  to  make 
compenfation  fpr .  mifdeeds  of  which,  perhaps,  they 
never  before  heard  the  exiftcnce.    Such,  however, 

u  4  is 
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The  18  the  lawy  that  parties  who  are  reprefentatives  muft 
s^GNORA  frequently  be  refponiible,  at  lead  to  the  extent  of 
BoLORM.  *^  property  derived  from  thofc  whom  they  reprefent. 
It  may  be  obferved,  likewife,  that  here,  as  in  other 


/uiie»gih,i8i3,  ^j^fgg^  ^|jg  principal  was  not  perfonally  concerned  in 

the  a£t  complained  of ;  that  he  was  not  himfelf  the 
wrong-doer ;  but  he  cannot  upon  that  account  only 
be  difcharged  from  refponiibility.  It  frequently  hap- 
pens that  perfons  mud  fuflFer  for  the  mifcondu£l  of 
thofe  whom  they  employ,  and,  in  cafes  of  this  kind, 
it  is  peculiarly  proper  that  it  fliould  be  fo ;  fuch  a 
burthen  appears  neceflfarily  to  arife  from  the  tenure 
by  which  this  kind  of  property  is  held.  It  is  necef- 
fary,  for  the  honour  and  juftice  of  the  country,  that 
'  compenfation  fhould  be  made  for  the  wrong  which 
has  been  done,  though  at  the  expence  of  parties  who 
may  have  been  perfonally  innocent. 

The  queftion  is,  whether  Mr.  Farry  is  to  be  con- 
fidered  quoad  hoc  an  owner  of  this  privateer,  for  he  may 
perhaps  be  fo  confidered  for  this  particular  tranfadion, 
though  not  for  all  other  puq>of€S.  Now  it  appears 
that  Mr.  Parry  was  a£lively  and  diredly  concerned  in 
the  purchafe  and  outfit  of  this  veffel,  and  that  the  ^ 
*  appointment  of  the  mafter  took  place  under  his  own 
diredions.  Here  is  a  feries  of  letters,  too,  which 
ihew  that  he  continued  afterwards  to  beftow  his  time 
and  attention  in  the  management  of  this  property,  as 
property  in  which  he  was  interefted.  Nothing,  there- 
fore, can  be  more  clear  than  that  he  is  to  be  confidered 
as  a  proprietor,  and  that  he  would,  in  all  juftice,  be 
cntided  to  the  benefit  which  might  be  acquired  in  that 
chara&er,  and  consequently  that  he  muft  be  refpon- 
fible  for  all  the  lofs  that  may  be  fuftabed. 

It 
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it  appears  that  the  name  of  another  peifon  only,  a        The 

*  '  ^  KOSTRA 


Mr.  Evansj  was  inferted  in  the  bill  of  fale,  and  that     sionora 
the  ship's  regifter  and  the  letters  of  marque  are  fimilar     dolorks. 

in  that  refped  to  the  bill  of  fale.    Now  it  has  been 

laid  down  by  the  counfel,  that  the  pcrfon  named  in  the  '^-"*»«*»»*'5- 
bill  of  fale  is  the  only  perfon  who  can  by  law  be  named 
in  the  regifter,  and  is  the  only  perfon  who  can  be 
recognized  as  owner,  as  far  as  municipal  interefts  are 
concerned.  I  cannot  agree  in  the  truth  of  this  pofidon 
.to the  extent  in  which  it  has  been  dated,  namely,  that 
where  three  or  four  perfons  concur  in  the  purchafe  of  a 
veflel,  one  of  them,  by  caufing  his  own  name  only  to 
be  inferted  in  the  bill  of  fale,  may  take  to  himfelf  the 
vhole  property,  and  the  others  be  left  without  a  remedy. 
There  muft  be  fome  mode  or  other  of  procuring  the 
infertion  of  the  other  names,  though  it  is  not  for  me 
to  point  out  what  that  mode  may  be.  Mr.  Parry^ 
having  contributed  his  money  in  the  purchafe  and 
outfit  of  this  vefTel,  had  a  legal  right  to  have  his  name 
inferted  in  the  regifter  ;  and  if  he  negle&ed  to  do  fo^ 
and  fuffered  his  interefts  to  be  compromifed,  it  was 
endrely  his  own  fault*  Even  if  he  fhould  not  ,be  en- 
titled to  the  benefits  which  may'  be  acquired  as  an 
owner  of  this  privateer,  it  4oes  not  follow  that  he  is 
to  be  exempted  from  the  lofies  which  may  be  fuflained 
m  that  capacity.  He  can  have  no  right  to  plead  his 
own  laches,  in  order  to  relieve  himfelf  from  the  claims 
of  others  as  adverfe  to  him.  In  point  of  fubftance^ 
though  not  in  point  of  form,  he  is  an  owner  of  this 
privateer.  It  is  certainly  true  that  ttie  Ad  of  Parlia* 
ment^  commonly  called  Lord  Liverpool's  aft,  (a6  G.  3. 
€.  60,)  makes  it  neceifary  that  the  name  of  the  owner 
ihould  appear  in  the  regifter ;  and  it  has  been  decided 
in  a  variety  of  cafes,  and  is  to  be  taken  as  clear  an^ 

eftabUftied 
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No^A  cftablifliod  law,  that  third  parties,  if  Britijh  fubjefls, 
SiGMOAA  have  no  claim  oa  any  but  the  perfcni  regiftered  a8 
BoloEEs.  ewnef.  But  I  am  yet  to  learn  that  this  rule  of  law  is 
-applicable  to  foreigners,  who  are  not  bound  by  the 
municipal  regulations  of  this  country.  This  is  a 
queftion  of  the  law  of  i^ations ;  and  die  party  com- 
plainant,  being  a  foreigner,  comes  to  a-  court  which 
has  to  adminifter  that  law.  The  ftatute  was  paflfed  for 
veafons  of  domeftic  policy,  and  ail  its  regulatioDS  are 
of  a  domeftic  defcription.  Being  a  BrHiJh  ftatute,  i€^ 
nay  well  bind  all  the  fubjeSis  of  this  Country,  becaufe 
k  emanates  from  an  authority  which  alt  SrHiJh  fubjeds 
sre  bound  to  obey ;  but,  as  againft  the  fubjefts  of  other 
countries,  it  has  no  fach  force ;  nor  has  any  authority 
becfn  cited,  either  from  the  dedfions  of  the  courts  of 
ccxnmon  law  or  of  chancery,  to  ftiew  that  it  has  beeff 
So  confidered*  I  do  not  recognize  the  applicability  of 
tliofe  cafes  which  have  been  determined  between  Bri^ 
iubjeds  to  fuch  a  cafe  al»  this,  which  is  founded  on  the 
law  of  nations,  is^  brought  on  the  complaint  of  a  perfoaf 
not  fubjed:  to  our  laws,  and  is  to  be  died  in  a  court 
whofe  duty  \t  is  to  adminifter  the  bw  of  natbns*^ 
Unlefs,  therefore,  fome  cafe  could  be  produced  wfaicb 
it  fiiould  appear  that  foreigners  have  been  held  to  be 
trithin  the  proviiioh  of  this  ftatute,  I  am  inclined  tOf 
think  that  Mr.  Parry  is  not  exonerated  from  his  r^ 
fjponfibility.  Now  the  only  cafe  of  the  kind  which  has 
beai  mentioned  is,  thiat  oi  the  Batt^  Vofs^  which  vas 
before  the  Lords  of  Appeal  in  the  year  1 8o6.  It  was 
a  cafe  in  which  there  were  feveral  original  owners  of  a 
privateer,  one  of  whom,  being  indebted  to  a  peribii 
of  the  name  of  Ricbardfon^  transferred  to  hipot  his  Aare 
of  the  privateer,  as  far  as  he  could  do  fo  hyimre  verbal 
agreemenu    This  perfon,  who  had  nothing  to  do  vnth 

8  the 
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the  original  purchafe  and  outfit  of  the  vcffel,  and  who      j^^* 
knew  nothmg  of  the  tranfaddon  in  queftion  till  long      Sionora 
after  it  had  taken-  place,  was  ferved  with  a  monition,     Dolores. 
but  was  held  by  the  fuperior  court  not  to  be  refponfible.  - 

But  that  cafe  was  very  different   from  the  prefent.   ^"^^     *  '^* 
Inhere  the  party  had  nothing  to  do  with  the  purchafe  or        ^ 
management  of  the  veffel.    Here  Mr,  Farry  is  the  ' 

perfon  with  whom  the  tranfadion  originates,  and  who 
lis  very  a£Uve  in  fuperintending  the  conduft  and  ma- 
nagement of  it  throughout.  I  do  not  think  that  the 
authority  which  relieved  Mr.  Richard/on^  in  that  cafe, 
would  extend  the  fame  indulgence  t6  Mr.  Patty.  1 
think  therefore,  that  the  cafe  which  has  been  cited 
6ught  not  to  control  what  I  have  before  ilated  to  be^ 
(he  general  rule* 

Then  with  refpefl:  to  the  lach6s  which  has  been 
imputed,  I  confefs  I  do  not  fee  that  any  had  taken 
j^Iace.  .  The  party  being  tL  foreigner,  the  proceedings 
ihftifuted  by  him  were  neceffarily  fufpended  updn  the 
breaking  out  of  hoftifities  between  Great  Britain^  and 
the  country  of  which  he  is  a  fubjed  ;  but,  when  the 
<irar  ceafed,  be  had  a  right  to  revive  the  proceedings, 
and  to  recur  to  his  former  remedy.  As  far  as'  ttif 
judgment  goes,  therefore,  I  am  of  opinion  that  I  can« 
libt  difmifs  the  parties,  but  mufl:  over-rule  the  proteft.  ' 

I  forgot  to  mention  tha:tit  is  the  duty  of  the  owners 
to  take  care  that  their  names  are  inferted  in  the  bill  of 
lale,  wd  that  it  is  very  important  to  the  fecurity  of 
foreigners  that  none  of  the  owners  fhould  be  oniitted ; 
btherwife,  by  the  inferiion  of  one  name  only,  and  that 
perhaps  the  name  of  an  infolvent  perfon,  all  the  reft 
might  efcape  from  refponfibillty. 
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Jk/jK  8tb,  1815.  iEOLUS,   MYNNf. 

Ftrfoiwofinjdue  'TpHIS  fliip,  itogethcf  with  her  cargo^  confifUng  of 
tkied  to  the  199447  gallons  of  brandy,  was  feized  by  a  Cuftom 

^*'n^'kh^   Houfe  officer  in  the  Lmdon  Docks,  in  the  month  of 

ftafldii^itsezpi-    JprilhR,. 

ntioa  and  the  '  r  /t      • 

itfofaiafGoven-      There  Were  four  Britijb  licences  on  board  at  the 
««iittowaewit-  ^^^  of  feizure;  the  firft  of  which  was  dated  the  9th 

of  July  1 8 1 2  J  and  was  to  remain  in  force  for  the  fpace 
of  four  months.  By  the  terms  of  this  licence,  the 
claimants  were  permitted  to  export  in  this  velTel,  from 
London  to  Rocbelle  or  Havre,  a  cargo  of  Briti/b  goods, 
and  to  import  from  Rocbelle^  or  to  fail  in  ballaft  from 
that  place  to  Havr^,  and  import  from  thence  a  cargo 
^  of  wine,  fpirits,  &c.  on  condition  that  the  wine  and 
fpirits  fhould  be  imported  only  in  return  for  fugar, 
coffee,  &c.  previoufly  exported ;  the  proportion  of 
fpirits  to  be  not  more  than  1 20  gallons  for  every  1 2  cwt< 
of  fugar ;  and  on  condition,  likewife,  that  the  fpirits 
ihould  be.  imported  and  warehoufed  for  exportation 
only* 

On  the  31ft  oijtdy,  a  licence  fimilar  to  the  former 
was  granted  with  an  additional  claufe,  permitting  the 
(hip  to  proceed  in  ballad  from  Rocbelle  or  Havre  to 
BourdeauXy  and  import  the  cargo  from  that  port* 

Tlie  quantity  of  fugar  exported  not  entitling  the 
veflel  to  bring  back  a  complete  cargo  of  fpirits,  ac« 
cording  to  the  terms  of  the  above-mentioned  licences^ 
an  additional  licence  was  applied  for,  and  granted  on 
the  27  th  of  Augujij  1 81 2*  By  this  licence  the 
claimants  were  at  liberty  to  import  a  full  cargo  of  wine 
andffirits^  on  condition  that  the  excefs  of  fuch  wine 

and 
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and  fpirlts,  fot  which  the  export  of  fugar  had  not 
already  been  made,  fhould  be  warehoufed  according  , 
Co  the  regulations  fet  forth  in  the  licences,  dated  the      ^^y  *■«» 
9th  and  3 1  ft  of  July. 

This  licence  having  likewife  expired  before  the 
voyage  was  completed,  a  further  application  was  made 
to  the  Government,  and,  on  the  4th  of  January  1 8 1 3, 
a  licence  to  be  in  force  for  three  months  was  iflued, 
pemitdng  this  veiTel  to  import  a  cargo,  according  to  ' 
the  provifion  of  the  licences,  dated  the  9th  and  51  ft  of 
July  i8i2. 

There  was  alfo  an  order  in  council,  dated  the  1 5th 
oi  April  1 8 13,  direding  the  fliip  to  be  admitted  to 
entry,  according  to  the  conditions  of  the  licence,  dated 
the  4th  of  January  1813  ;  notwithftanding  the  ex« 
piration  of  that  licence* 

The  veffel  proceeded  to  Rochelle^  and  there  delivered 
a  cargo  of  fugar,  purfuant  to  the  terms  of  the  feveral 
licences }  but,  having  been  detained  by  order  of  the 
French  government,  was  unable  to  bring  back  a  return 
c^go  within  the  time  prefcribed.  Upon  her  arrival 
in  the  London  Docks,  the  (hip  and  the  whole  of  her 
cargo,  confifting  of  19,447  gallons  of  brandy,  were 
fdzed ;  but  as  it  appeared,  from  the  ftatement  of  the; 
exports  and  imports,  made  by  the  proper  officer,  that 
the  claimant  had  a  right  under  the  renewed  licences 
td  import  14,610  gallons  of  fpuits,  the  (eizorcon- 
fented  to  the  reftitution  of  that  quantity  of  brandy,  and 
of  the  fhip  itfelf.  The  remaining  4,867  gallons  of 
brandy^  being  the  excels  of  the  quantity  allowed  by  the 
renewed  licences,  were  proceeded  againft  as  droits  of 
admiralty. 

For  the  fdzor  it  was  faid,  that  the  refufal  of  the 
Britijb  Government  to  grant  an  extenfion  of  the 

liccncei 
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Tbe        licence^  dated  the  ayA  of  At^^^  which  alooe  per- 
mitted  the  impoitation  of  a  full  cargo,  fufficiently 


>/y  M«     declared  Its  intention  not  to  proted  beyond  the  qouititf 
^  covered  by  the  other  licences ;  and  that  it  was  incum- 

bent on  the  court  to  carry  the  intention  of  the  GoYem- 
ment  into  execution  by  condemning  the  furplus. 

To  which  it  was  replied,  that  the  Government  re- 
fufed  to  renew  the  licence  of  Auguft  1 8 1 2,  raerdy 
in  confequence  of  a  general  change  of  pc^icy  with 
reTpeft  to  the  future  commercial  intercourfe  with  the 
ports  of  France.  That  it  did  not  mean  to  interfere 
with  what  was  pad,  but  to  refer  all  cafes  of  exifting 
licences  to  the  decifion  of  the  Court ;  and  that,  with 
reference  to  the  principle  of  former  decifions,  the 
claimant  who  had  ufed  every  degree  of  diligence  to 
complete  the  tran(a£Uon  within  the  time  prefcribedf 
was  entitled  to  re(Utution. 

Judgment.  « 
Sir  W.  Scoit. -^VTh^t  the  party  has  uCed  his  heft 
endeavours  to  fulfil  his  engagement^  and  has  been 
prevented  by  the  violence  of  the  enemy  from  fioiihing 
the  tranfadion  in  dpe  time,  the  Court  will  decree  »• 
ftitution,  though  the  Government  may  have  refufed  to 
renew  the  licence.  The  refu&l  of  the  Govemmeat 
to  grant  a  freih  licence  appears  to  me  to  leave  die 
principle^  upon  which  the  Court  has  been  in  tjie  habit 
of  afti^g,  untouched  ;  and,  as  the  delay  in  this  cafe 
has  been  occafioned  folely  by  the  reftraint  impofed  by 
the  hoftiie  government,  I  Ihali  reftore  the  property  to  ' 
the  claimant. 
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MARIA  THERESA,  PHiLUPi.  Jti^Stb,»Si> 

^TpHIS  wa«  a  f^it  for  wages  brought  by  fome  miners  ^^^^?^f^ 

who  iailed  on  board  this  American  veflel^from  the  rue  in  the  coucti 
port  of  New  Tori,  uader  ai^  engagement  to  proceed  to  for  wtg^e^'^ei 
Gottenburgh  and  back.    The  mailer,  however,  iaftead  ^J^^^'^  , 
of  going  to  Gottenburgh,  according  to  the  agreement  ^^^^  '°^ 
entered  into  with  his  men,  failed  to  St.  Peterjhurgh  ;  the  protedioft  of 
and  there  took  a  new  cargo  on  board,  which  he  *  ^^'^^ 
brought  to  the  Port  of  London^  under  the  prote£kiQ|i 
of  a  J?ri/(A  licence.     Upon  their  arrival  in  this  country, 
the  fean^en  demanded  their  wages,  and,  upon  the 
refufal  of  the  mafler  to  fatisfy  their  demands, .  the  fliip 
^vas  arreftec}' 

The  cafe  now  came  before  the  Court  upcHi  amotiQ)i 
to  fuperfedethe  warrant  ofarreft*' 

In  fupport  of  the  motion  it  was  contended,  th^t  the 
voyage  was  not  complete  till  the  return  of  the  ihip  tp 
Nkv  Torij  and  confequently  that  the  mariners  were 
not  entitled  to  their  wages  till  their  arrival  in  thac  port : 
that,  being  alien  enemies,  they  could  not  fue  in  the 
courts  of  this  country. 

On  behalf  of  the  mariners  it  was  faid,  that  the  voy« 
age  from  St  Peterjburgh  to  the  Port  of  London  had 
nothing  to  do  with  the  original  agreement  entered  into 
at  New  Tork  \  and  that,  having  come  to  this  counrry 
under  the  prote&ion  of  a  Britijh  licence,  the  charadter 
of  an  alien  enemy  vraspro  hdc  vice  difcharged,  an^  the^ 
men  at  liberty  to  recover  their  wages  by  the  afliftance 
of  a  Britijh  court  of  juftice. 

JUDGMBNT. 
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jj^^  Judgment. 

TaxKKSA.         Sir  IT.  Scott. — ^This  (hip  (ailed  from  an  American  port 
with  an  underftandingy  on  the  part  of  the  feamen^  that 
1813. '      they  were  to  proceed  to  Gottenburgbznd  back;  inftead 
of  that,  the  mafter  difcharged  his  cargo  at  St.Peterf^ 
burgby  and  entered  into  a  new  contrad  to  come  to  the 
port  of  London,  under  licence,  which  he  could  not  da 
'  confiftently  with  the  laws  of  his  own  country.  I  think 
this  condud  of  the  mafter  has  the  effed  of  diflblving 
the  original  contrail  under  which  the  parties  failed  from 
New  Tork,    If  he  is  at  liberty  to  enter  into  a  new  en- 
gagement, it  would  be  very  unfair  to  bind  down  the 
men  to  the  terms  of  their  original  contraft.    It  can- 
not be  that  the  men  (hould  be  £&ft  and  the  mafter  Ioo(e 
at  the  fame  inftant.    Are  the  men  bound  to  return  to 
Nevf   Tork  with  this  (hip?    I  think,  certainly  not. 
Suppofe  they  do  go  back,  how  are  they  to  obtain  thdr 
wages  ?  They  can  get  no  redrefs  from  an  American 
court  of  juftice }  for  the  whole  (ranfaftion  is  illegal  by 
the  laws  of  that  country.    If  this  court  (hould  refofe 
them  the  benefit  of  its  afliftance,  the  men  would  be 
deprived  of  all  remedy ;  I  (hall  therefore  pronounce 
for  the  jurifdidtion  of  the  Court,  and  (hall  compel  the 
payment  of  their  wages  to  the  feamen. 
Motion  to  fuperfede  the  warrant  of  arreft  refufed. 
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WOHLFORTH,  Steenveld.  J^iyt^th. 

^HIS  was  the  cafe  of  a  (hip,  under  Frujfum  colours^  ^^^  ^ 

laden  with  a  cargo,  confiding  of  57,400  Edam  original  ou^o  hat 
cheefes,  one  caik  of  drugs,  and  one  cheil  of  coral  imavoidTue  ac^ 
beads.     There  was  a  licence  on  board,  permitting  the  ^^^  ^^^ 
veffel  to  import  from  Amflerdam  to  London  a  cargo  fo,|^^\°* 
ofcheefe,  drugs,  &c.  (even  if  enemy's  property),  and  taking  m  a  frdb 
to  export  from  London  to  Amjierdam  a  cargo  of  per-  kin/after  die 

^  mitted  goods,  no  condition  that  the  cargo  fo  imported  ST  k^*5!^ 
fliould,  on   the  arrival   of  the  veflel  in  the  port  of  «^!!i  ^* 

\  Ljondon^  be  landed  and  placed  under  the  joint  locks 
of  the  crown  and  of  the  importer,  there  to  remain  at 
the  expence  of  the  importers  until  they  ihould  have 
loaded  and  exported  in  the  fame  TefTcl  from  the  port 

I  ol  London  to  Amflerdam  z  cargo  of  goods  as  aforefaid 
permitted  to  be  exported,  to  the  value  of  not  lefs  than 
d\o  fterling  for  every  ton  burthen,  according  to  the 
admeafurement  of  the  veflel.  The  licence,  which  was 
to  be  in  force  for  three  months,  was  dated  on  the  2d 
of  December  1 8 1 1,  and  confequently  expired  on  the 
id  of  March  1813.  The  capture  was  made  on  the 
19th  of  7fr/i^.  It  appeared  from  the  evidence  of  the 
mafter,  &c.  that  the  (hip  failed  from  Amjierdam  on 
the  24th  of  February^  and  that,  having  fuftained  con- 

Ifiderabte  damage,  (he  was  compelled  to  put  into  Me^ 
demblick  in  Holland  \  that  the  cheefe  was  totally 
fpoiled,  and  that  there  was  a  neceffity  of  unloading 
the  cargo,  both  on  account  of  its  damaged  ftate,  and 
alfo  for  the  purpofe  of  repairing  the  (hip*  After  the 
repairs  were  completed,  the  (hip  was  arretted  for  the 
txpences  incurred,  which  occafioned  farther  delay  ; 
but  as  foon  as  the  (hip  was  at  liberty  to  proceed,  (he 
vou  u  X  failed 
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The         failed  with  a  new  cargo  of  cheefes,  of  the  fame  quantity 

^  oHtroRTH.   ^^^  quality  with  thofe  originally  (hipped.  The  queftion 

Jufy  i3th»      was,  whether  the  veflel  had  forfeited  the  proteftion  of 

'^  !f  *        the  licence  by  taking  in  a  frefli  cargo  after  the  time  for 

which  it  was  granted  had  expired. 

Jl70<^M£KT. 

Sir  W.  &0//«— In  what  manner  the  infurers  might  de- 
cide rhis  qu^ftion,  I  cannot  take  upon  myfelf  to  fay. 
Looking  naturally  enough  to  their  own  interefts,  they 
might  perhaps  view  it  in  a  very  different  light  from  that 
inwhichihis  Court,  defirous  of  putting  a  liberal  interpre- 
tation on  the  intentions  of  .Government  and  the  a&s  of 
individuals  under  thofe  intentions  as  ezprefled,  is  bound 
to  view  the  tranfadUon.  It  does  not  appear  to  me  that 
what  has  been  done  in  this  cafe  amounts  to  a  violation 
of  the  licence* 

It  appears  that  the  fhip,  having  taken  on  board  her 
cargo,  confiding  of  54,200  cheefes,  failed  from  Am- 
fi&rdam^  and  that  fhe  was  obliged  to  put  into  MedenjJ^lick^ 
which  bears  the  fame  relative  Situation  to  Amfi^'dam 
that  Grave/end  does  to  London.  At  Medcmblick  it 
was  neceuary  to  unlade  the  cargo"*;  and  the  cheefe, 
upon  unlivery,  was  found  to  be  fo  much  damaged, 
that  it  was  not  fit  to  be  put  on  board  again.  It  was, 
therefore,  thought  advifable  to  fell  the  old  cargo,  and 
purchafe  a  -new  one,  of  the  fame  defcription,  which 
was  accoi*dingly  done.  Now  this  circumflance  of  pur- 
chafing  a  cargo  of  precifely  the  fame  defcription,  doeSf 
I  think,'  diflinguiih  the  prefent  cafe  very  materially  from 
thole  which  have  been  alluded  to,  in  which  the  original 
tranfa£Uon$  were  departed  from,  and  new  adventures 
undertaken.  Here  the  fecond  cargo  was  of  the  fame 
identical  nature  with  the  firft,  correfponding  with  it . 

both  in  fubilance  and  quality.    It  does  not  appear  that 

there 
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there  was  rime  to  have  obtained  a  frefli  pcrmiffion  from  „,   ''*• 

/I  W0BLFO«TH. 

the  Britijh  Government.    If  the    (hip  had  received  i 

damage  after  her  arrival  in  the  Thames^  and  had  th^  /uv  istbt 
gone  back  to  the  Texel  for  the  purpofe  of  taking  a 
frefh  cai'go,  the  fame  indulgence  could  not  have  been 
reafonably  expeded ;  becaufe  there  the  parries  might 
have  had  accefs  to  Government,  and  might  have 
^pplieds  without  lofs  of  time,  for  a  new  licence. 
The  cafe  is  very  diSerent,  where  the  Clip  is  in  a  dif- 
tamt  port,  and  where  the  foreign  Ihippers  are  afUng 
for  perfons  in  this  country  without  the  rea^y  means  of 
copimunicarion  with  their  principals.  What  more  ad« 
vifeable  method  could  the  parties  have  adopted  under 
the  circumftances  flatted?  Was  the  licence  to  b^ 
rendered' abortive  ?*^\Vas  the  iliip  to  come  inl)aUaftf 
T^at  would  not  have  been  permitted.  If^  the  cheefe9 
originally  put  on  board  had  been  brought  hither,  they 
muft3  under  the  terms  of  the  licence^  have  been  put 
into  Government  warehoufes,  and tberekept  as  a  fecu* 
rity  till  a  return  cargo  had  been  exported.  But  what 
would  have  been  the  value  of  the  fecurity  if  the  cheefes 
Wj&re  of  no  value  ?  I  cangpt  think  there  has  been  fuch 
a  departure  from  the  licence  as  to  deprive  the  parties 
of  all  protedion  under  it.  The  cafe  would  have  been 
widely,  diflferent,  if  goods  of  a  different  defcription 
bad  been  taken  inflead  of  the  former  cargo.  Here 
the  original  purpofe  was  purfued :  No  new  fpecuiarion 
was  origimited,  nor  ^ny  change,  except  fuch  as  was^ 
produced  by  rime  and  unavoidable  accidents.  I  am  of 
opinion,  therefore,  that  I  do  not  go  beyond  a  juft  and 
■  fair  interpi  etation  of  the  licence,  in  faying  that  the 
tranfadion  comes  within  the  latitude  tha£  ought  to  bt 
allowed. 
Ship  and  cargo,  reftored. 
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^••^*^^' LOUISE   CHARLOTTE  DE    GULDENERONI, 

Havsek; 

Th€  fnuduiMit  ^HIS  was  the  cafe  of  a  fhip,  under  Dantfh  colours, 
u^dkft^  ^^^^  ^*  ^  ^'K^  ^^  c^rn,  and  taken  in  the  prrfe- 

itiiraMty,  tven  cution  foT  a  voyaije  from  Aarbuus  with  an  aflerted  defti- 

where  uit  penoa  #    o  •  «» 

daiiiunf  prctec-  iiation  to  the  poit  of  NtwcoftU*  A  claim  was  given  For 
ittnecent  of  th/  the  (hip  and  cargO)  as  proteded  by  a  licence,  which 
^^*  purported  to  be  dated  on  the  8th  of  OSeber  1811; 

but,  from  an  affidavit  brought  in  on  the  part  of  the 
captor,  it  appeared  that  the  licence,  upon  which  the 
claimant  relied  iot  protedion,  had  been  granted  by  the 
privy  council  on  iht  8th  of  September^  and  not  on 
the  8  th  of  October.  In  confequence  of  this  affidavit, 
the  judge  afligned  the  claimant  to  exhibit  &rther  proof 
as  to  the  deflination  of  the  cargo,  and  to  account  for 
the  alteration  appearing  to  have  been  made  in  the  date 
of  the  licence.  An  affidavit  made  by  the  Danijb 
ihippcr  was  now  offered,  in  which  it  was  ftated  that  he 
purchafed  the  licence  at  Copenhagen^  in  the  prefence 
of  two  merchants^  and  that,  if  any  alteration  had  been 
made  in  thd  licence,  it  was  fo  done  before  it  came  into 
his  pofleffion ;  that  he  was  totally  ignorant  of  any 
fuch  alteration,  and  that  he  had  paid  a  high  price  for 
the  licence,  conceiving  that  it  was  in  all  refpe£U  com* 
plete  and  regular.  Thi^  fhitement  was  corroborated 
by  the  evidence  of  the  two  merchants  who  were  afTerted 
to  have  been  prefent  when  the  licence  was  purchafed. 

JUDGMBKT. 

Sir  W*  Scott — ^In  this  cafe  two  demands  were  made  by 
the  Court  on  a  former  day }  firft,  the  production  of  a  let* 

tcr 
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ler  aflerted  to  have  been  written  by  Meflrs.  Armfirong       /^ 
and  Co. ;  and,  fecondly,  an  explanation  with  refpeO:    Chaalotta 
to  the  falfification  of  the  licence,  which'  purports  to  quldkwmonp 
be  dated  on  the  8th  of  October  j  on  which  day  it  ap*  '    '    ■     ■   ■ 
pears  that  no  fuch  licence  was  iflued,  though  there  was  ^^^^n^ 
a  licence  to  the  fame  cStOt  granted  on  the  8ch.  of 
Sijftimber. 

With  refped  to  the  letter,  and  its  non-arrival,  no 
iatisfadory  explanation  has  been  afforded  to  the  Court ; 
but  it  may  be,  that  it  has  mifcarried,  in  confequencf 
of  the  difficulties  to  which  all  foreign  correfponr 
dence  is  now  expofed.  I  (hall  therefore  not  lay  any 
great  ftreis  upon  the  deficiency  of  the  cafe  in  this 
refpeA. 

The  other  objection  is  of  greater  we^ht,  and  i^ 
cadtled  to  the  moft  ferious  confidcratbn  of  the  Court* 
It  appears  very  certain  that  the  date  of  the  licence^ 
under  which  the  prefent  claim  is  made,  has  been 
altered,  and  confequently  that  the  licence  itfelf  muft 
become  a  mere  nullity.  It  is  laid,  however^ 
that  although  there  may  have  been  a  fraudu- 
lent alteration  in  the  date  of  the  licence;  yet  the 
prefent  holders,  who  were  entirely  ignorant  of  tint 
alteration,  and  who  purchafcd  the  licence  at  a  large 
price  in  the  market  overt^  ought  not  to  be  the  fuff 
ferers.  But  there  are  many  cafes  in  which  it  is  una* 
voidable  that  an  innocent  man  fliould  fuffer  for  the  - 
fraud  of  others.  If  I  take  adulterated  money,  it  is 
every  day's  experience  that  I  fuffer  for  it  by  lois, 
though  no  party  to  the  fraud.  In  the« prefent  cafe,  I 
profefs  that  I  do  not  lee  how  it  is  poflible  to  produce 
fuffident  evidence  to  latisfy  the  Court  that  the  indivi- 
duals claiming  the  benefit  of  the  licence  for  the  pro<) 
to^on  of  their  property^  were  not  themfelves  guilty. 


\ 
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L^Jwk  '^^  ^  ^^^  cognizant  of  the  fraud  which  has  been 'cam«. 
c«A«LOTTi  mitted.  Where  a  licence,  admitted  to  be  adulterated, 
0vLDBNnoNi.  is  relied  upon,  the  denial  of  the  party  himfelf,  eve& 
-  _.  '  tipbn  o4th,  cannbt  be  deemed  fufficient  to  exdnertte 
1^12,  '  him  from  the  refponfibility  to  which  he  is  Kable,  fo  far 
as  the  validity  of  that  licence  for  any  beneficial  purpofe 
is  concerned.  It  is  faid  that  the  Court  might,  in  tfak 
tafe,  be  fiimifhed  not  only  with  the  affidavit  of  the 
party  himfelf  denying  all  knowledge  of  the  alteratidn 
that  has  been  made,  but  likewife  with  the  evidence 
Dftwo  difinterefted  perfons,  who  were  pr^feritwheii 
Ithe  licence  was  purchafed  in  its  prefent  ftate,  for  t 
valuable  confideration.  But  I  do  not  think  that  thk 
would  be  fufficient  to  remove  the  difficulty.  The 
%hole  tranfadion  of  tbe  purchafe  and  fale  might  be 
met^ly  oftenfible,  and  have  been  arranged  before-hand 
between  the  pretended  buyer  and  fdler.  There  ik 
iiardly  any  eyidence  that  would  latisfy  the  Court,  thilt 
the  alteration  of  the  date  might  not  be  the  aft  of  the 
party  himfelf,  by  whom  the  benefit  of  the  licence  lis 
claimed  ;^  and,  though  it  is  not  at  all  neceflary  for  me 
to  infer  fraud  againfl  the  party  how  before  the  Courts 
I  muft,  for  the  lake  of  guarding  againft  fraudulent  ads 
of  this  kind,  adhere  to  the  general  rule,  that  the  party 
claiming  the  benefit  of  a  licence  muft  {hew  a  licence 
tmimpeached.  Take  the  facts,  however,  to  be  proved 
as  ftated,  that  the  matter  pafTed  in  the  prefence  of 
others,  and  that  a  bondJUe  purchafe  was  made*  Tbe 
party  w5uld  in  that  cafe  be  entitled  to  his  remedy 
ligainft  the  perfon  from  whom  he  purchafed*  If  any 
other  rule  than  that  which  I  have  laid  down  were  per^ 
mitted  fo  prevail,  the  confequence  would  be,  that  a 
^obr  would  be  opened  to  the  indefmite  extenfion  of 
ficendss ;  fot  they  might  then  be  prolonged  at  tirill  not 


^< 
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only  by  the  hoftile  government  itfelf ,  but  by  every  per-       l^*  , 

fon '  refident  in  the  enemy's  country.     The  prefent  cafe  Ch a«lott« 

may  be  one  of  great  hardlhip  upon  an  innocent  Indivi*  ghlpekiiomi. 

dual  J  but  I  cannot  take  upon  myfelf  to  fay  that  a  licentc  ^^^^^^  ^ 

which  has  been  vitiated  in  fo  material  a  point  can  be  1S13. 
deemed   valid ;  and  I  therefore  feel  myfelf  under  the 
neceffity  of  pronouncing  a  fentence  of  condemnjition. 


GEORGE  THE  THIRD,  Scott.  jvb«m4«.  nth. 

18x3. 

nnHIS  vcfTcl  failed  from  the  port  of  Falmouth  in  Ja-  roreignen  hired 
-■■    maica,  on  the-i3th  of  January  1811,  bound  to  ^c^^iSL 
Puerto  Cavalk  on  the  Spanijb  Main,  where  Oie  arrivpd  ^J,^^^ 
and  took  on  board  a  cargo  of  mules,  with  which  ihe  to  beseemed 
returned  to  ""Mantego  Bay,  and  was  there  feized  by  the  within  th«  pro. 
coUedor  of  bis  Majefty's  cuftoms.  L^tionkU 

n  On  the  27th  oi April  a  libel  was  filed  in  the  vicq-  gt^f^"^ 
admiraltv  court  of  Jamaica,  pleading  the  feveral  navi-  manned  by  a 
gationa&s,  from  the  12  Car.  2.  c.  15.  to  tne  43  ^•3*  tionofBriuOi 
c.  64,  inclufive,  and  alleging  that  more  than  three-  ^'•™*°- 
fourths  of  the  crew  by  which  the  fliip  was  n^vi^ated 
were  foreign  feamen,   contrary  to  the  form  of  the 

ftatutes,  &c» 
.  On  the  24th  of  May  a  claim  was  given  on  behalf  of 

Britijb  merchants. 

On  the  return  of  the  flup  to  Montego  Bay  there  were 
4%  pcrfons  on  board  j  30  mariners,  befides  the  mailer 
uid  II  foreign  muleteers,  who  were  (hipped  with  the 
cargo  at  Pueriif  Cavalh.  Sue  of  the  feamen  including 
the  mafter  were  clearly  Britijb  fubjefts,  two  others  of 
them  were  of  rather  doubtful  national  ch vaOer,  and 

X  4  the 
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the  reft  were  admitted  to  be  fordgners.  It  appeared 
TaiKD.  that  two  other  Britijb  feamen,  who  compofed  a  part  of 
— — —  the  original  crew,  had  been  impreffed  out  of  the  (hip 
till.  '     after  the  voyage  had  commenced. 

A  fentence  of  condemnation  was  pafled  in  the  Court 

below,  from  which  the  prefent  appeal  was  profecuted. 

•  «  > 

Judgment. 

Sir  H^.  Scott. — I  cannot  feel  myfelf  difpofed  to  con« 
cur  in  the  fentence  of  condenmation  which  has  been 
pafled  on  this  fbip,  as  not  having  had  a  fufficient 
number,  of  Britijb  fcamen  on  board.  By  the  naviga- 
tion laws  of  this  kingdom,  which  were  pafled  in  the 
reign  of  Charles  the  Second,  it  is,  amongft  other  re- 
gulations, provided,  that  Britijb  (hips  ihould  be  man- 
ned by  a  very  large  proportion  of  Briti/b  feamen.  In 
time  of  war,  however,  it  has  been  found  neceflary  tha^t 
the  fyftf m  fliould  be  in  fome  meafure  depaned  fronv, 
becaufe  it  then  becomes  neceflary  that  Br^i/b  feamen 
ihould  be  employed  in'  the  King's  fervice  againft  the 
enemies  of  the  country ;  and,  when  this  ftate  of  things 
takes  place,  the  commercial  navigation  of  the  coun^ 
try  muil  be  in  part  committed  to  the  agency  of  foreign 
feamen*  The  ftridnefs  of  the  original  law  hn  there- 
fore been  occafionklly.  relaxed,  and  the  rule  with  re* 
fyc6t  to  the  number  of  Britj^  famen  haa  been  modi-- 
fied  at  di£Ferent  times,  according  to  the  different  ezir 
gences  of  the  public  fervice  ^  the  laft  ftatute  which  was 
pafled  relative  to  tbis  fubjeCt  requiring  only  one  fourth 
of  the  crew  to  be  Britiflj  feamem 

The  quefl;ion  is,  Whether  the  crew  on  board  this 
veflel  is  fufBciently  Britijb  to  fatisfy  the  demands  of 
this  a£t  of  parliament ;  and  I  am  dearly  of  opinion 
that  it  is.    The  cargo  confifted  of  243  muks ;  and  it 

appeal* 
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appears  that  a  number  of  perfons  were  put  on  board  The 
the  fbip  for  the  purpofe  of  taking  care  of  them,  at  it  juitip. 
h  quite  neceflkry  there  (hould  be,  the  mariners  them*  *  '  "■ 
felves  being  wholly  unfit  for  fuch  a  fervice.  It  is  need"-  Hixj. 
fary  that  the  perfons  employed  to  take  care  of  the  mules 
(hould  be  ufed  to  the  care  of  fuch  animals ;  and  I 
muft  fuppofe  that  it  is  ufual  to  employ  for  this  pur« 
pofe  perfons  who  have  likewife  fome  little  experience 
of  the  fea ;  becaufe.  if  they  were  wholly  unaccuftomed  - 
to  tliat  element,  they  might  probably,  from  the  infir* 
mity  to  which  landfmen  are  fubje£k  in  fuch  a  fituadon^ 
be  incapacitated  from  attending  to  the  bufinefs  for 
which  they  were  engaged.  In  like  manner,  I  pre- 
fume,  that  perfons  not  wholly  unufed  to  the  fea  are 
employed  in  the  care  of  race  horfes,  which  are  fre- 
quently exported  from  this  coimtry  to  the  ffitfi  India. 
It  is  true  that  the  perfons  engaged  in  the  care  of  theib 
mules  are  called  mariners  ;  but  the  meaning  of  that 
term,  as  it  is  here  ufed,  is,  I  prefume,  that  they  art 
perfons  not  wholly  unaccuftomed  to  fea-voyages :  They 
may,  I  think,  be  confidered  s^  a  fort  of  marine  gnoms. 
They  were  engaged  for  the  care  of  the  mules  only, 
the  crew  being  of  themfelves  competent  ta  manage  the 
bufinefs  of  the  (hip  without  their  a(riftance ;  and  it  is 
not  the  mere  zSt  of  now  and  then  pulling  a  rope,  or 
a(fifting  in  a  way  that  any  other  man  of  fu(Ecient 
Arength  and  aftivity  might  do,  that  will  alter  the*cha- 
rader  of  thefe  perfons,  and  occafion  them  to  be  con- 
fidered as  belonging  to  a  different  clafs  from  that  ia 
which  they  would  otherwife  be  ranked.  To  fay  thait 
men  of  this  defcription  are  not  to  be  taken  on  board 
a  Britijh  (hip,  would  be  in  tStO.  to  fay  that  a  cargo 
of  this  kind  (hould  not  be  at  all  carried;  for  the  fafe 

co^Y^yanc^  of  \i  would  be  almo(i  impoflibie  without 

^  fuch 
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The        fuch  affiftance.    Any  attempt   to  evade  the  ftatmc 
Third.       would  Certainly  require  to  be  mod  llnftly  watched ; 
^^  but  I  fee  nothing  of  that  fort  in  the  prefent  cifc,  nor 

7813.  '     is  there  any  reafon  to  fufpeft  that  there  has  been  a 
confudon  of  offices  fraudulently  contrived  for  the  pur- 
pofe  of  eluding  the  provifions  of  the  aft  of  parliament. 
Having  then  difpofed  of  this  part  of  the  cafe,  I  pro- 
ceed  to  fee  how  it  (lands  in  other  refpe^s ;  actd  I  muft 
fay  that  thera  appears  tohave  been  a  fuffident,  or  rather 
a  more  than  fufficient,  number  of  Britijh  feamen  than 
•  is  required  by  the  law  as  it  now  (lands.    The  only 
doubt  that  can  be  raifed  arifes  upon  the  paper  whi(^ 
is  called  the  muder-rolU    Refpeding  this  paper,  a  veij 
different  hidory  is  given  by  the  witneffes  on  one  fide 
and  on  the  other.    The  Cuftom-Houfe  officer  fays, 
the  mate  gave  it  to  him :  but  the  account  given  by  the 
mate  himfelf  is  very  different.     He  feys,  the  Cuftom- 
Houfe  officer  produced  it  to  him  for  his  fignature ; 
but  as  to  the  manner  in  which  he  got  it,  or  whence  it 
came,  he  profeffes  an  entire  ignorance.     There  is  cer- 
tainly fome  confufibn  with  refped  to  this  paper,  which 
does  not  appear  to  be  eniided  to  much  credit ;  for  it 
dates  fafbs  which  are  perfe&Iy  unfounded,  and  which 
mud  have  been  known  fo  to  be  by  the  mate  at  the  dme 
when  he  figned  it.    It  contains  the  name  of  a  man  who 
was  not  on  board  the  (hip  when  it  failed,  and  altogether 
omits  the  names  of  two  others  who  were  on  board.    It 
IS  a  paper,  therefore,  fo  manifedly  untrue,  that  it  be- 
'         trays  itfelf  by  its  own  vices,  and  would  certainly  not 
have  been  (igned  by  the  mate  if  he  had  been  al- 
lowed the  neceffary  dme  for  the  examlnadon  of  its 
contents. 

Then  how  dands  the  cafe  upon  the  parole  evidence  ? 
Why,  the  Cti(bm-Houfe  officers  Cay,  that,  upon  the 

men 
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men  beine  muftered,  only  fix  of  them  declared  them"  ^    "^^^ 
felves  to  be  Englijh,  and  that  the  others  laid  they  were       Tmi»d, 
foreigners.     One  of  the  wittieflfes  ftates,  that  the  men 


•r*       "f 


were  warned,  that  the  perfons  examining  them  were  1813. 
not  imprefs-ofEcers ;  biit  the  fearheh  migbt  perhaps 
ftill  fuf|Jeft  the  fa£l  tobe  otiierwife,  andmigHt'for  the 
moment  thint  it  prudent  to  difavdw  therr  countVy. 
Can  I  put  fuch  declarations,  made  under  fuch  irtipref- 
Tions^  againft  evidence  givefi  upon  oath,  and  contain- 
ing a  detailed  account  of  their  families  and  domicils  ? 
With  refpeA  'to  the  two  men  who  were  imprefled  into 
the  .  Kmg's  fervice,  they  come  clearly  within  the  ex- 
ception of  the  ftatufe.  Being  called  into  the  military 
fervice  of  their  country,  and  removed  by  the  liiere 
cafualtieis  of  the  "^zr,  their  abfence  is  ftifficiently  ac- 
counted foh  It  appear^  that  all  Sue  dili^ehce  ^s  ^ 
tifcd  to  lirocure  i  ftifficient  nartib'er  of  Britijb  feamch  ; 
and  though  fome  of  thofe  who  tlrere  at  firft  taken  on 
«l!)oard  were  afterwards  removed  by  civil  procrfs,  yet 
there  were  ten  left,  ^ho  are,  I  think,  feirly  t6  Kfe 
confidercd  as  Britifh  fubjefts ;  it  lead  to  the  extenl 
of  exonerating  this  veffel  fro\n  forfeftiire.  I  IhaK, 
therefore,  reverie  the  fentence  pmnouitced  by  the 
Court  below;  but  I  fhall,  under  the  particular  cif- 
cumftatices  of  the  cafe,  allow  the  ieizor  the  cofts  of 
fhe  appeal. 
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*r.iith.  FREUNDSCHAFT,  Kocx- 

2^1^^  TPHIS  was  the  cafe  of  a  Danijb  veffel,  captured  in 
■oc  juftUy  the  the  JV(jr/i&  &»,  on  the  22d  of  May  1813,  having 

Mbw mm  p-evioufly  delivered  a  cargo  of  com  in  London^  under 
!^7"rfte  *e  proteaion  of  a  Britijb  licence.  The  Kcence  had 
atpi'm zBritifi  expired  on  the  fourth  day  of  the  preceding  month  of 

December ;  and  as  no  objedion  was  now  made  to  the 
reftitution  of  the  (hip,  the  only  quellion  for  the  deci* 
(Ion  of  the  Court  was.  Whether  the  captors  were  in** 
titled  to  the  allowance  of  their  expences. 

For,  the  Captors j  the  King's  Advocate  and  Adam 
Contended,  That  the  capture  was  juflified  by  the  ex- 
|>u:ation  of  the  licence^  and  the  negligence  of  the 
claimants  in  not  ufing  due  diligence  to  bring  the  caigp 
to  Great  Britain  within  the  time  prefcribed. 

For  the  Claimants  it  was  faid,  That  when  the  fhip 
bad  fulfilled  her  engagement,  by  bringing  her  cargo 
to  the  port  of  deftination,  the  expiration  of  the  licence 
was  immaterial^  aad  that  the  retum*voyage  ought  not 
not  to  have  been  interrupted.  That  the  documents 
on  board  made  it  cl^ur  that  the  fliip  had  come  to 
this  country  under  the  prote&ion  of  a  licence,  and 
that  there  was  not  the  flighteft  ground  for  the 
'capture. 

Court. — Being  of  opinion  that  the  capture  ought  not 
to  have  been  made,  I  (hall  certainly  not  allow  the  cap- 
tors their  expences.  AH  that  I  have  heard  urged  in 
the  way  of  juftification  is,  that  there  had  been  delay 
in  carrying  the  tranfadion  into  effed.  The  time  which  ; 
had  been  loft  appears  to  me  to  be  fufficiently  ac** 
counted  for  i  but,  fuppofmg  there  had  been  any  im* 

proper 
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proper  delay  In  the  earlier  part  of  the  voyage,  I  am'  of        The 
opinion  that  the  fault  vas  effeftually  purged  by  the  Ffg^n^^chift, 
arrival  of  the  Ihip^  and  the  delivery  of  a  cargo  in  a     j^<»,.  i^th^ 
port  of  thi$  country.    If  perfons  will  lay  their  hands       ^^^- 
on  a  veflel  fo  circumftanced^  I  fliall  certainly  not  in« 
demnify  them. 
Captor's  expences  refufed. 


LOUIS  A)   HiGGINBOTHAM.  Nbii.isch, 

I8I3.  * 
npHIS  Ihip  and  cargo,  bound  on  a  voyage  from  cwufiivigeb 
Suebec  to  the  ifland  of  Madeira^  were  captured  <*"•  ?  a  tonj^ 

^  *  ihip  for  fervices 

on  the  I  ^xh  of  Dicember  181 2,  by  the^^nm^npri*  rondendtot 

Tateer  Decatur^  and  re>captured  on  the  nth  oiJa-  rn^id^M* 

nmrj  1813,  by  His  Majefty's  Oiip  Andrmacbe.    At  ^S?«* 

the  time  of  the  re-ciapture,  the  ihip  was  in  a  difltefled  ^^  tht  «iM»r 

condition^   with  her  main-top*maft  and  main-fore- 

maft  gone ;  the  former  having  been  carried  away  in  a 

gale  of  wind.  A  jury  main  and  fore-top-maft  were  put 

up  with  fpars  fent  from  on  board  the  Andnrmache^  and 

the  veflel  was  taken  in  tow  for  fcveral  days.    A  prize-* 

mafter  was  afterwards  put  on  board,  with  orders  to 

proceed  to  the  firft  port  in  England  i  but  the  fliip 

having  twenty-four  inches  of  water  in  the  hold,  and 

the  crew  being  exhaufled,  it  was  found  impoffible  to 

reach  an  Englijh  port.     The  veflel  was  therefore  taken 

into  Corunndy  where  the  cargo  was  difpofed  of,  under 

the  authority  of  the  Britf/b  vice-conful. 

Judgment. 
Sir  JV.  Scott.— T\it  firft  queftion  to  be  difpofed  of 
in  this  cafe  is,  Whether  civil  falvage  is  to  be  given  to 

the 
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TM         the  lung's  ihip^  in  addition  to  the  military  lalvage,  to 
^''"''-      which  Ihc  is  entitled  under  the  ftatute.    The  ad  of 


'nw,  \2xiy  parliament, .  contemplating  military  falvage  only,  gi?es 
*  *^*  to  the  re*captors  the  fame  rate  of  reward,  whether 
the  fervice  has  been  eafily  effe&ed  or  not,  whether  the 
enemy  abandoned  the  property  without  a  conteft,  or 
whether  the  re-capture  of  it  was  attended  with  danger, 
or  even  with  the  lofs  of  part  of  the  crew.  It  may, 
however,  happen  that  a  Ihip  may  be  refcoed  not  only 
from  the  hands  of  the  enemy,  but  likewife  from  the 
dangers  of  the  Tea,  and  thus  a  civil  may  be  combined 
with  a  military  falvage.  Under  fuch  circumftances, 
more  particularly  in  cafes  where,  fuppoiing  no  mill" 
tary  falvage  to  be  due,  a  claim  for  civil  falvage  alone 
might  with  juftice  have  been  made,  the  Court  has 
thought  itfelf  at  liberty  to  go  beyond  the  proportion 
limited  by  the  aft  of  parliament,  and  to  give  an  ad- 
didonal  reward  to  the  falvors  as  for  a  feparate  fervice. 
Upon  the  prefent  occaflon  I  have  to  regret  that  the 
drcnmftances  of  the  cafe  are  very  imperfefUy  brought 
to  the  notice  of  the  Court.  From  the  evidence  which  is 
fumifhed,  it  is  not  very  apparent  what  is  the  exad  . 
amount' of  the  fervice  which  has  been  performed ;  bur 
it  does,  I  think,  fufficiently  appear  that  the  ihip  was 
in  ja  very  diftrelTed  condition ;  that  her  main-mad  and 
fore-top-mafl:  were  gone  \  and  that  there  was  a  con* 
tributioa.of  affiiLance  from  the  king's  fhip,  which  oc- 
calioned  the  prefervation  of  the  veffel.  The  Ihip  muft 
be  taken  to  h^ve  been  in  a  (late  of  confider^le 
danger  from  her  own  condition  ;  and  though  it  is  cer' 
tainly  the  duty  of  King's  (hips  to  afford  affiftance  to  all 
His  Majefty's  fubjeds  whom  they  may  meet  with  in 
diftrefs,  yet  I  do  not  know  that  it  is  incumbent  upon 
them,  at  the  hazard  perhaps  of  their  lives^  and  with* 
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out  any  profpe£t  of  reward,  to  take  charge  of  a  fUp 
in  a  finking  (late.     Any  hefitation  in  aflfording  affifl:« 
ance  might  be  of  dangerous  confequence  to  the  pro-     "^^sA*^* 
pcrty  of  perfons  fo  circumftanced  ;  and  it  is  therefore 
proper^  for  the  encouragement  of  prompt  and  fignal 
exertions,  on  the  part  of  the  Eang's  officers  and  men, 
to  hold  out  to  them  the  profped  of  reward«    It  ap- 
pears  that,  fubfequent  to  the  re-capture  from  the 
enemy,  the  (hip,  being  in  danger,  was  taken  in  tow 
for  fe veral  days  by  the  Andromache ^  and  that  a  prize- 
mafter  was  then  put  on  board,  and,  as  I  prefume, 
fome  other  men,  in  order  to  make  up  a  competent 
crew^  who  aiSfted  in  navigating  the  ihip  into  port. 
Thejapt^a  of  a  mart  of  war  is  not  bound  to  put  him- 
[elf  or  hi^  men  m  danperlo"prelerve  a'  merchant  (Hiji 

rom  finking;  and  I  .dojioL^now  that  he  is  bound  to 
take  he^  in  tow*  He  did  fo,  in  this  inftance,  for  as 
long  a,  time  as  any  affiilance  of  that  kind  was  required  ; 
and  although  the  fervice  which  has  been  performed 
is  not  of  the  higheft  degree  of  merit,  it  is  not  to  be 
too  lightly  edimated.  Upon  che  whole,  I  fhall  allow, 
one  fijcth  part  of  the  value  of  this  f&p  and  cargo  to 
the  falvors,  confidering  that  the  proportion  beyond, 
that  to  which  they  would  have  been  entitled  under. 

the  KQi  of  Parliament  Js  juftly  due  to  them,  as  a  re« 

muneration  for  their  fervices  in  preferving  the  property 

from  the  perils  of  the  fea. 
With  refpeft  to  freight,  I  am  of  opinion,  as  well 

upon  the  equity  of  the  cafe  as  upon  the  *  authority. 

which  has  been,  cited,  that  none  is  due,  the  voyage 

having  been  totally  defeated  by  the  fale  of  the  goods 

at  Corunna^ 


*  Hunter  againft  Prinfep  and  others,  lo  Eaft.  378. 
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A«i.»6«h,  SWIFT,  Beobie. 

Z813. 

The  navigtiion  ^HIS  Teflel,  Under  Britijh  colours,  arrived  at  the 
binding  upon  the  Bay  of  Hoitduros  on  the  29th  of  July  1 8 1  o,  and 

J^evem  iVwn-  h^viHg  difcharged  her  cargo,  vrhich  confifted  partly  of 
v^^^ft^  Government  ftores,  was  there  chartered  by  Mr.  Ed^ 
onccoionyto      wards^  the  affiftant-commiflary,  to  take  back  from 

Honduras   to  Jamaica  the  prefent  cargo,  confifting 
of  100  India  half  puncheons  of  beef,  71  India  half 
puncheons,  and  51  tierces  of  pork,  6j  barrels  of  peas, 
and  2 1  barrels  of  flour,  for  the  ufe  of  His  Majefty's 
forces  at  Jamaica.    The  above-mentioned  provifions 
had  been  originally  fent  from  Great  Britain  to  the  Bay 
of  Hondurasy  for  the  ufe  of  the  troops  there  ftationed  \ 
but,  being  more  than  were  necefTary  for  their  ufe,  and 
*  being  likely  to  perifh  before  they  could  be  wanted 
for  confumption,  it  was  thought  advifeable  to  fend 
them  on  to  Jamaica.    The  (hip  failed  purfuant  to  the 
charter-party,  and  arrived  in  the  harbour  of  Kingston 
on  the  8th  of  OStober^  when  fliewas  feized  by  the  waiter 
and  fearcher  of  His  Majefty's  cuftoms  for  that  port, 
.  and  was  proceeded  againft  in  the  Vice  Admiralty  Court 
as  a  forfeiture,  under  the  ftatute  15  Car.  2.  c.  7.  intitled 
^  An  AQfor  the  encouragement  of  trade  ;**  by  which 
ftatute  it  is  ena&ed,  (f.  6.)  ^'  That  from  and  after  the 
five  and  twentieth  day  of  March  1664,  no  com- 
modity of  the  growth,  production,  or  manufacture, 
of  Europe  fhall  be  imported  into  any  land,  ifland, 
'^  plantation,  colony,  territory  or  place,  to  His  Majefty 
*'  belonging,  or  which  fhall  hereafter  belong  unto,  or 
*^  be  in  the  poflefHon  of  His  Majefty,  His  heirs,  and 
*^  fucceflbrs^  in  4J%0%  Africa^  or  America^  but  what 

**  fhall 
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fliall  be  bond  Jide  and  without  fraud  ladeii   ^nd       Sfntr. 
fhipped  in  Englandj  WaUi,  or  the  town  of  Berwick 


upon  Tweed,  he.  &c.'and  which  fliall  be  carried  ^«^2J;«^ 
/'  diredly  thence  to  the  fiiid  lands,  iflands,  plantations^ 
'^  colonies,  territories,  or  places,  and  from  no  other 
<<  place  or  places  whatfoever,  any  law,  ftatute,  oi^ 
«  ufage,  to  the  contrary  notwithftanding }  under  the 
^^  penalty  of  the  lofs  of  all  fuch  commodities  of  the 
^*  growth,  produ^on,  or  manufacture  of  Europe^  as 
^.  ihall  be  imparted  into  any  of  them  frpm  any  other 
^'  place  whatfoever,  by  land  or  water ;  and  if  by 
**  water,  of  the  (hip  or  veffel  alfo  in  which  they  wef e 
*^  imported,  with  all  her  guiis,  tackle,  furniture,  am** 
*^  munition,  and  apparel ;  one  third  part  to  His  Ma- 
^^  jelly,  his  heir$  and  fuccelTors ;  one  thlf  d  part  to  the 
<^  governor  of  fuch  land,  8a:.  into  which  fuch  gobds 
^^  were  imported,  if  the  fkid  ihip,  veflfel,  or  goods,  be 
^^  there  feized  ot  informed  againft,  and  fued  for ;  or  - 
'<  otherwiCe  that  third  part  alfo  to  His  Majefty,  his 
*^  heirs  and  fucceiTors ;  and  the  other  third  part  to 
*'  him  or  them  who  fhall  feize,  inform,  or  fue  for 
«  the  faftie,  &e/* 

The  fhip  was  claimed  by  Mr.  Gatty  of  Jamaica^  as 
the  property  of  himfelf  and  another  Briiijh  merchant ; 
a  claim  was  likewife  given  for  the  cargo  by  the  a£ling 
deputy  commiffary-general  at  Kingston^  as  the  property 
of  His  Majefty. 

The  caufe  came  on  for  hearing  in  the  Vice-Ad- 
miralty  Court  at  Jamaica^  when  the  Judge  condemned 
the  ihip  and  cargo. 

From  this  fentence  the  prefent  appeal  \vad  profe* 
cuted. 

Swahey  and  Lufhington,  on  behalf  of  the  Seizor,  6b« 
iefted  that  the  fentence,  with  refped  to  the  Ihip^  had 

.  you  u  r  not 
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'^0        not  been  d^ly  appealed  from :  That  the  owper  of  the 
fliip^  for  vliom  a  feparate  cl^of  was  gireii  in  the 


Vopv^Mk.  Court  below»  hfd  acquiefced  in  the  fentence ;  and 
that  the  Crown  having,  in  the  firft  inftance^  claimed 
the  c^i^go  only,  had  no  right  to  profecut^  an  appeal 
for  the  (hip  and  cargo. 

The  King's  Jdvocate  Utated,  that  the  inhibition  ap< 
plied  both  to  the  (hip  and  cargo. 

llie  Court  over-ruled  the  objedion. 
,  For  the  Rcfpondent,  Stvabej/  and  Lujhinfton  then 
contended,  That  the  navigation  laws,  which  prQbi|)it 
the  tranfportation  of  goods,  the  growth  and  produce 
of  Europe^  from  one  colony  in  America  to  anoth^y 
were  as  binding  upon  the  King  as  upon  any  of  his  fub* 
}t^€ts.    That  all  ads,  made  for  the  public  good,  include 
and  bind  the  King,  though  not  particularly  named 
therein.    Adlington  v.  Cann  and  Andrews  (3d  Atkins^ 
141.)  Rex  V.  Lady  Fortington  (ift  Salkeldy  162.)  ift 
Black/.  Com.  262.  5  Co.  14.  BaanCs  Abr.  vol.  5.  559. 
tit  Prerogative^  and  the  cafes  there  cited.     That  the 
flatutes  for  the  encouragement  of  trade  and  navigation 
are  for  the  public  good,  and  therefore  bindix^  upon 
the  King.    That  the  King  can  only  difpenfe   with 
ftatutes  which  regard  his  own  perfonal  benefit,  and 
not  thofe  which  relate  to  the  public  weal ;  and  that  he 
has  no  power  tp  remit  penalties  where  the  party  fuiog 
18  entitled  to  a  (hare  of  them.  That  even  if  the  Crown 
pofiefled  the  right  of  difpenfing  with  thefe  ftatutes,  its 
power  had  not  been  properly  delegated  in  thi^  in^ 
ftance,  in  which  the  offence  proceeded  from  the  un*; 
authorifed  a£t  of  an  inferior  officer.    Th&t  a  right  in 
*  the  King  to  difpenfe,  either  per  fe  or  by  delegation^ 
with  (latutes  of  this  kind,  might  be  liable  to  great 
abufe  J  and  that  the  whole  benefit  of  the  navigauop 
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laws'  might  be  loft,  particularly  if  it  was  held  that       ^3^\.^ 
every  fubordinate  officer  was  invefted  with  a  difpenf- 


ing  power.  Upon  thefe  -  grounds  it  was  fubmitted,  ^^^^^^^ 
that  the  conveyance  of  ftores  from  one  colony  td  an* 
other  was  contrary  to  the  providons  of  the  navigation 
laws  :  and,  to  fupport  this  interpretation,  great  re- 
liance was  placed  en  the  cafe  of  fojier  qui  tam  \.  Her^^ 
ries  *  and  others^   before  the  Court  of  Exchequer, 

where 


^  The  following  it  z  copy  of  the  (hoit-hand  writer's  note  of 
the  fumming  up  on  the  trial  of  this  caufe  before  a 
fpecial  Jury  in   the  Court  of  Exchequer,  a4th  Jmm 

Lord  ChUf  Baron  Sljniier* 

Gentlemen  of  the  Jury, 
This  it  an  information  which  is  brought  for  the  purpofe  of 
condemning  fome  foreign  brandy  which  it  charged  to  hare  been- 
imported  in  a  veffel  called  The  Johanna  Maria f  from  parts  beyond 
tho  feas  ;  the  (hip  fo  importing  at  the  time  of  the  importation 
not  belongmg  to  the  people  of  this  country  as  the  true  owners  and 
proprieton  thereofi  and  the  nuifter  and  three*  fourths  of  the 
maffincrs  not  being  BrUi/i,  or  being  a  ftiip  or  yeflel  not  buih  in 
the  comrtry  or  place  of  which  the  goods  Were  the  growth,  ^ro* 
dtt£tion»  or  manufadure. 

,  Gentlemen,  this  ad,  which  it  called  th^  a&  of  narigation,  was 
made  for  the  encouragement  of  our  own  feamen  and  (hipping  f  tlM 
queftion  it,  whether  this  brandywat  imported  in  fuch  a  (hip  as  to 
caufe  a  forfeiture  or  not*  jlTTs  necelTary  I  ihould  tell  youy  that 
bnBffioff  fifoods  into  port  with  an  intent  to  land  them  conftitutet 
an  unportation,  though  they  (hould  be  fcized  before  they  are 
a&ually  landed.     ItakettrsttS'be  t^  true  definition  upon  this 

ryfe  o^  ip^  ffl^t^fi^pjlj^'^^^l"^^"*  accor^ng  td  that  ^re&ion  of 
mae,  you  will  be  pleafed  to  attend  tv  and  ironfider  Che  evide*^ 
which  baa  been  ginren. 

.Qn  thcpvrt  of  tkcpro(e«utIoib  the  firit  wicnefs  called  is  Tboma^ 
Unka.  He  fayt»  that  this  (hip  came  kit^  the  harbour  of  Gown 
yx^avL.Saturdi^  the  7th  of  April  1781 ;  that  he  west  on  boitfd  her ! 
iks^  pcf»-  gvyfJPgi  wliicb  w^f  SunJafi  that  (b^  Was  .ilieo  in  Jthsr 

Tf  a  road 
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sZIITt.       ^hcrc  brandies  imported  from  France  for  Ac  nfe 
■  of  the  viduallmg*board  were  held    liable  to   con* 


rOad  of  Conve/f  and  within  the  port ;  that  the  mafter  vrzt  gone 
fhore,  the  mate  wh6  liad  the  care  and  command  of  her  was  then  in 
the  (hip.  He  faid,  fhe  came  from  Bourdeaux  with  brandyy  and  wms 
bound  to  C<nuej  harbour,  to  Mr.  Mackenzie  who  Ured  at  C9Wet, 
with  this  cargo ;  he  faid,  the  (hip  was  a  Pruffian  or  Ruffian. 

This  witnefs  faid|  upon  his  crofs-examination,  that  he  (aw  tke 
mafter  the  next  morning,  and  that  the  mafler  told  him  he  wbs 
bound  to  Mr.  Macken%ie  \  that  three  or  four  days  after  he  aflced 
him  why  he  did  not  go  into  harbour,  and  the  anfwer  the  mafter 
gave  liim  was,  that  he  waited  for  a  letter  from  OJendfsxr  orders. 
On  the  Saturday  following  he  told  him  he  was  bound  to  Fortf^ 
mouth  for  Government ;  this  was  the  day  before  (he  went  inta 
fort/mouth  harbour ;  there  was  no  reafon,  he  (ays,  why  (he  might 
itot  have  gone  to  Oftend  or  jikonat  as  the  winds  were  favourable. 
She  went  in  on  th^.xfth,  and  was  feized  in  the  harbour  on  the> 
25th  ;  (he  came  into  harbour  in  the  middle  of  the  dayj  and  flie 
had  two  officers  on  board. 

The  next  witnefs  is  William  Drane^  who  fays  he  is  an  officer  ofitlie 
diftoms  ftationed  at  Portjmoutb ;  that  this  (hip  came  into  the  harbour 
on  the  xjth  of  ^pril\  he  fays  he  was  put  on  board  her,  and  that 
the  mafter  told  him  his  cargo  was  for  Govermtient.  He  faid  he 
was  going  to  Mt,  Lindtgren,  who  is  au  agent  for  (hipping  at 
Parijmoutif  for  orders ;  when  he  came  back,  he  faid  MCaXow^^fms 
'^-^vamot  at  home  ;  the  next  day  he  went  on  (hore  again,  and  when 
he  returned^  he  faid  he  could  do  nothing  without  an  order  frtun 
London  y  he  fays,  that  three  or  four  days  after  (he  came  info  the 
harbour  (he  was  moored  head  and  ftern  in  th<e  mud  \  he  fays,  the 
Gi^ain  pointed  to  the  King's  quay,  where  he  faid  his  cargo  was 
to  be  landed*  it  being  for  the  ufe  of  the  King's  fliips ;  this  he  faid 
he  told  him  two  or  three  days  after  (he  came  into  the  harbour.  The . 
captain  ftud  he  came  honLBourdcaux  and  laft  firom  Co^ei ;  that  he 
had  taken  in  his  cargo  at  Bourdeax  ;  that  it  was  a  Pruffian  tefiel  he^ 
Ifltnging  to  Staien ;  that  the  cargo  belonged^oMeflrs.  Herring  <>tie 
of  wacm  lived  at  Ofiend  and  the  other  in  Loru^nr-Tbc  cook  of  die  ^ 
IMp  (aid,  in  tlitf  prefence  of  the  mate,  vlho  was  at  that  time  the  com<^ 
mtoding  oScer,  the  captain  being  abfent,  thftt  a  pait  of  tfce  (hip  br«  * 
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-fifcadon,  for  a  breach  of  the  ftatute,  prohibiting  the        tiw 
unportatiGti  of  French  commodities  into  England. 


For  Abwmterftficbt 


longed  to  hit  (ifter  who  livgd  at  &aien  ;  and  this  being  faid  in  the 
prefence  of  the  party  who  had  the  command,  and  not  contradi^d 
by  him,  tbeadmiJGSon  of  this  J8.eyid$a&cfi  .of.  thfi  Uuth  of  it ;  he  (aid 
Ihe  mariners  were  fomg  Pru^iggf^  ^A  foi^f  n^tr^- 

Upon  hi>  crofs-examination  he  fays,  he  remained  on  board  this 
Atp  a  confiderable  time  while  flie  was  in  the  harbour,  and  that  ihe 
remained  moored  till  orders  came  from  London ;  ihe  was  moored 
for  the  purpofe  of  waiting  in  a  fafe  place  till  thefe  orders  came* 

The  next  witnefii  is  David  MtdRnball,  who  fays,  he  is  now  the 
mate  of  the  fhip,  but  at  the  time  in  queftion  he  was  the  cook  on 
board.  He  remembers  that  in  April  i  yd  I  ihe  was  in  Port/mouth  ; 
that  he  came  from  Bourdeaux  in  her  ;  ihe  was  built  at  StattH  ;  that 
the  owners  were  all  of  them  Pruffiatu^  and  the  crew  were  all  Pruf-' 
Jums<f  excepting  two  who  were  Swedes ;  that  (he  arrived  firil  at 
Cowti,  and  went  afterwards  to  Port/mouth.  He  fays,  the  cargo  was 
French  brandy  taken  in  at  Bourdeaux ;  that  he  knows  nothing,  nor 
he  believed  did  any  of  the  crew,  about  the  cargo,  otherwife  than 
that  it  was  to  be  landed  at  Port/mouthy  they  having  waited  for 
•orders  at  Cowes  for  that  purpofe  ;  he  had  orders  to  go  from  Cowes 
to  Portfmouth,  and  the  captain  publicly  ^d  he  was  to  wait  at 
Comes  for  orders,  and  that  when  the  orders  came  the  captain  as  pub* 
lidy  faid  he  was  to  go  to  Portfmoutb,  and  he  took  pilots  on  board 
to  carry  him  to  Port/mouth*  He  was  afked,  whether  (he  could 
have  been  unloaded  at  her  mooring  place  ;  he  faid  no,  (he  could  not» 
imlefs  it  was  by  a  lighter. 

'  This  is  the  evidence  on  the  part  of  the  profecution,  which  proves 
that  this  cargo,  which  is  £(rncb  brandy^  came  from  Boi[r4fa»x  in 
a  Prij^an  (hip  with  P ruffian  failors;  fo  far  it  is  contrary  to  the 
^ejj^^ff  dire^ions  in  that  claufe  in  the  a6t  of  navigation  which, 
lender  fuch  circumftance,  declares  the  ihip  and  the  cargo  to  be  for- 
feited. 

On  the  part  of  the  defendant  it  is  bid,  that  this  (hip  ought  not 
in  fa&  to  be  forfeited,  for  though  it  be  admitted  that  a  fhip  under 
fi)ch  circumiiances  coming  into  an  harbour  with  an  intent  to  break 
^ulkj  does  OGcafion  a  forfeiture  of  the  cargo  j  yet  in  the  prefeot 

T  J  cafo 
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s  Ji5V  ^^^  '*^  Crmvn^  ih^  Kin^s  4dvKdte  aad  tbi  Ai^ 

-  vocate  oftbc  Admralty  argued^  That  vhem  a  ftatfitt 


cafe  the  parties  did  not  intend  to  brea]p  bulk,  for  they  cmm 
with  a  cargo  of  brandy  for  OoTemment,'and  they  waited  at  Cevm, 
IQ  order  to  fee  whether  they  could  have  fuch  a  direftipni  and  fuck 
a  fanflion  for  the  landing  this  cargo  as  Aiould  make  it  legal,  and 
exemjit  this  fliip  from  forfeiture,  and  if  that  could  not  be  ob- 
tained* then  the  (hip  was  to  proceed  on  her  voyage.  Now  fo|r  this 
porpofe  different  witneifes  have  been  examined.     The  firOi  ta. 

Lord  North,  who  fays,  he  remembers  that  in  1 78 1  Sir  Robert 
Herrics  on  behalf  of  himfelf  and  his  houfe  applied  to  the  Treafnry, 
yeprefenting  that  as  the  price  of  rum  was  then  very  high,  and  wovld 
be  ftfll  higher  on  account  of  a  monopoly  then  apprehended,  tiiey 
propofed  and  offered  to  be  ready  to  fumifli  ttie  Vid^ualling  Office 
with  foreign  brandy  at  a  fuch  price, as  that  a  very  confi<ierable  ifmsfg 
would  be  made  to  the  public ;  he  believes  it  was  to  be  a  faving  pf 
sibout  cent,  -per  cent,  which  was  about  jg  100,000.  Me  fays  this 
application  was  made  by  thcn\in  confequence  of  a  recommendatkm 
which  had  been  mad^  from  the  Tseafui  y  fome  years  before  to  fur^ 
nifh  foreign  brandy  inflead  of  rum  ;  and  his  Lordfliip  fays,  to  the 
bell  of  his  recollection,  the  Treafury  referred  the  memorial  to  the 
Lords  of  the  AdmiFaky,  who  reported  thehr  opinion  very  fbongly 
in  favor  of  the  meafore ;'  and  in  confequence  of  that,  the  propofad 
was  fent  to  the  Commiflioners  of  the  Vi^ualling  Office,  they  being 
the  perfoiTB  to  contra6l  for  fuch  a  commodity,  with  a  recornmend- 
ation  from  the  Treafury.  He  was  afked  if  there  is  not  ufually  a 
recefs  of  the  Treafury  Board  at  Eafterf  he  fays  there  is  }  they 
generally  adjourn  about  Thurfday  preceding  the  Eafi/^  Sunday 
for  about  ten' days. 

Upon  his  crofs-examination  his  Lordfhip  fays,  this  propofition 
was  made  generally ;  that  when  any  quantity  of  r^im  is  wanted  the 
Commiflioners  of  the  ViAualling  apply  for  an  order  from  the 
Treafury  that  it  may  be  exempted  from  the  duty. 

The  ncxtwitnefs  is  Mr.  Woqdroofe ;  he  produces  the  charter-party 
which  is  in  Dutch f  but  a  tranflation  of  it  is  read,  which  appears 
figned  by  Frederiel  Grath,  who  is  the  captain,  and  it  contains  an 
agreei!hent  for  a  voyage  for  Altona  or  Ofttndi  but  to  go  to  Co9v4» 

and 
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w  general,  whereby  any  prerogative  or  right  of  the       ^tw 
is  direfted  or  taken  away  from  the  King,  m 


Swif^. 


fuch  i^QOember  Mk» 


and  to  wait  there  three  days  to  receive  orders  to  proceed  to  jiltona 
orOJtnd^  daXtd  Baurdeauxf  isth  Fehruary  I'jSl. 

The  next  witncfs  is  Mr.  Bate^  a  commiffioner  of  the  ▼iftiialling 
board  ;  he  &yS,  that  upon  the  15th  of  January  1 78 1  an  application 
was  made  to'  the  viaualling  o^ce  by  Sir  RoBert  Herria  and  Com- 
pany relative  to  the  importation  of  foreign  brandy^  which  contained 
an  offer  of  150,000  gallons  of  brandy  at  %%*fer  gallon  ;  this  offer 
not  having  been  accepted*  upon  the  26th  of  January  it  wai  repeated 
at  a  reduced  price,  though  no  particular  price  wu  then  named>  and 
they  propofedto  extend  the  quantity  as  far  as  to  6  or  700^000  gallons. 
They  likcwife  made  a  propofal  to  execute  the  order  upon  com» 
Boiffion  if  the  vifkualling  board  chofe  rather  to  treat  with  them 
in  that  manner,  and  become  themfelves  the  principal  perfont 
contra6ting  ;  neither  of  thofe  ptopofals  made  in  Janwmy 
were  accepted.  That  on  the  7th  of  February  the  oiier  of 
15O4O00  gallons  was  repeated,  but  ttiey  faid  they  could  not 
reduce  the  price,  unlefs  a  larger  quantity  was  ordered ;  and  if 
a  larger  quantity  was  ordered  then  the  price  was  to  be  is.  6d.  t 
gallon  ;  this  offer  was  not  accepted. 

On  the  4th  of  jipril  they  offered  350,000  gallons  at  21.  6d.  ) 
that  likewife  was  not  accepted ;  and  upon  the  9th  of  jfprS  (at 
this  time  you  will  recoiled  the  brandy  had  arriveJTatTottv/)  they 
offered  70^000  gallons  at  2S.  6d.  a  gallon  9  this  was  not  accepted. 
Upon  the  i  ith  of  Jprih  two  days  afEer,  an  offer  was  made  in  the 
name  of  the  houfe  of  Rabone  and  Crui/oz  of  50,000  gaQonSj  at 
ds.  5d.  a  gallon. 

Thii  it  feems  was  the  brandy  in  queftton,  and  this  offer  wai 
accqited  upon  the  13th,  and  he  fays,  it  was  prefented  to 
them  as  bftindy,  which  was  at  that  time  at  Cowes,  He  fays,  that 
they  reprefented  this  immediately  to  the  Lords  of  the  Admiralty 
in  order  that  through  them,  they  might  obtsitn  an  order  from  tb# 
Titafury,  that  this  brandy  miglit  be  landed  duty  fnce.  He  faid,  that 
they  knew  nothing  at  all  refpe^ng  tlie  importation  of  this  brandy, 
there  was  no  application  to  them  about  fecuring  it  previous  to  its 
importation  ;  they  knew  nothing  about  that  till  it  vhiM  r^^fent«d 
4P  thtai  to  be  at  (79wri. 

Mr. 
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Hie        fuch  cafe  the  King  ihall  not  be  bound,  unlefs  dw 
,     ^"'      ilatute  is  made  by  ezprels  words  to  extend  to  him 

Mr.  HoMJoajj  one  of  the  comoiiflioners  of  ihe  ▼idualling  board* 
faySy  that  in  the  beginning  of  the  year  178I9  Sir  Rohtri  Herries 
and  company  made  feveral  propofa}s  to  "tlie  vi dualling  board  to 
fupply  them  with  foreign  brandy  ;  hi«  offers  were  thought  to  be 
too  high  in  price^  and  his  terms  rather  too  ambiguous  refpe^ng  the 
time  of  the  delivery^  fo  they  did  not  care  to  clofe  with  the  offer j 
becaufe  he  faid  it  was  very  fatisfaflory  to  them,  to  be  fure  that 
^he  commodity  would  be  delivered  to  them  at  the  time  it  was  fixed, 
^fter  this  came  the  offer  of  Rahore  and  Crui/o%f  which  being  lower 
than  the  others  they  accepted  ;  and  on  the  13th  ol  April  they  com- 
pleted the  contrail ;  but  thefe  contra£is  are  always  niade  upon  con- 
dition that  the  Admiralty  will  obtain  warrants  from  the  Treafury^i 
to  have  the  delivery  duty  free.     Mr.  Hantuay  fays,  that  the  eu^ 
gencies  of  the  times  have  made  it  neceffary  for  them  to  buy  a  vaft 
quantity  both  of  ram  and  fo^ign  brandy^  and  he  fayi,  they  never 
dream  about  an  importation  in  the  legal  fenfe  of  the  word,  they 
never  think  about  it  ;  but  they  think  it  is  landed  under  the  guar- 
(lianihip  of  the  cuftoms  and  excife,  in  order  to  be  expended  in  the 
king*B  (hips  of  war  ;  and  he  lays,  the  vi^luaUing  board  have  madp 
many  contra^^s  in.  fimilar  circumffances  to  the  time  that  this  con. 
UzQi  v^as  made^  but  fince  that  they   have  not  made  any  for 
brandy  that  was  a^ually  in  port ;   he  is  ailced^  whether  he  remem- 
bers any  particular  contrails  made  under  thefe  fame  circumfiances, 
he  fays  he  does  not. 

The  next  v^itnefs  is  Mr.  Maeifnzie  ;  he  fays,  he  is  a  merchant  at 
Co^toes  ;  he  had  a  notification  of  a  (hip  coming  from  Baurdtaux  09 
the  I  ithoi  March  1781,  which  notification  was  by  a  letter  ffom 
Sir  Robert  Herries^  whiph  letter  was  dated  the  9th  pf  March  in 
that  year  $  it  was  written  from  London^  and  imported  to  be  informa- 
tion to  him  that  a  Pruffian  (hip  called  the  Johanna  Maria  wai 
engaged  to  load  a  cargo  of  brandy  on  the  Iipperial  account  at 
Baurdeaux  ;  that  (he  was  deffined  for  Mona  or  OJendi  that  (he  was 
to  call  at  Covfii  for  orders,  which  of  thpfe  ports  to  proceed  tp^ 
In  a  fubfequent  part  of  the  letter  it  was  added,  that  thefe  brandi^* 
were  intended  for  the  vi6kualling  ofiBce,  and  if  not  accepted  t>7 
^m^  then  they  muft  go  forward  on  their  dcftiniition.  He  hj^ 

that 
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{BacofJ^t  Abridg.  vol  5,  559,  ift  Bl.  Com.  261) ;  and       ^^^ 
tbat  the  uAial  claufe  of  faying  the  King's  right  is  in-  ^ 


fertcd   November  s6th« 


that  upon  this  he  grave  orders  to  James  Day  to  give  notice  to  a 
pilot  to  be  in  readinefs,  and  to  give  notice  to  Millef  the  tide  fur* 
veyor,  that  this  (hip  was  expeded.  He  fays,  (he  arrived  on  the 
7th  of  April  late  at  night,  he  was  informed  of  it  next  morning 
early ;  (he  waited  in  the  road  oiCowes^  which  is  a  place  where  (hips, 
do.very  ufually  wait  until  they  receive  their  orders  ;  he  has  cor* 
refponded  with  Sir  Robert  Herriee  near  twenty  years  $  that  he  knew 
this  to  be  a  cargo  from  Bourdeaux,  and  it  was  to  be  landed  at  Port/' 
nwttb  if  the  vi6kualling  o£Bce  would  buy  it ;  he  ordered  the  captain 
of  the  (hip  to  go  into  Port/mouth  harbour,  which  order  he  gave  by 
diredions  received  from  Sir  Robert  Herriet ;  that  (he  went  there  for 
the  purpofe  of  landing  her  cargo,  for  he  underilood  by  the  letter 
he  received  the  day  before  (he  went  into  the  harbour  ;  that  the  carg4i 
waafold  to  the  vidualling  office.     -'^ 

John  Mtller  the  tide-furveyor  at  Cowes  fays,  Mr.  Mackem^e'i 
clerk  Day  did  give  him  notice  of  a  (hip  coming  to  Cowes  -with 
brandy  ;  thfit  he  heard  of  her  arrival  on  the  7th  of  ^nV' late  at 
nighty  he  went  on  board  her  the  next  morning  ;  (he  was  bound  to 
Cowes  with  3J0  pieces  of  brandy;  the  mader  was  not  on  bbard  ; 
that  he  put  officers  who  continued  on  board ;  he  fays,  that  frequently 
ihips  come  to  Covues  and  ft^iy  there  fome  days  for  orders. 

Jamei  Blundett^  a  partner  with  Mr.  MacJkenzU  fays,  he  was  not 
pn  board  the  (hip  till  after  (he  was  feized  ;  he  fawthe  bill  of  ladiog 
which  was  produced  to  Styles  the  officer ;  that  the  captain  did  o(rer 
to  fwear  to  his  bill  of  lading,  and  Styks  told  him  he  would  do 
wrong  if  he  did,  and  woyld  be  peijured }  that  the  cargo  and  (hip 
were  under  fuch  circumftaRccs  he  would  do  wrong  if  he  did. 

lytlRam  Gafioiftke  produces  a  letter  from  the  vidiuaUing  board 
^  the  board  of  admiralty  dated  the  13th  of  April  1781,  direfked 
40  PbiRp  $tepben*  efquire,  which  ftates  an  offer  of  brandy,  then 
faid^  be  lying  at  Port/mouthy  and  fubmitting.to  them  whether  it 
(hould  not  be  bought,  ^nd  defiring  them  to  obtain  an  order  from  the 
Treafury  that  it  might  be  delivered  duty  free. 

Gcntletnen,  This  is  the  evidence  on  the  part  of  the  defendant  ( 
^hcre  is  no  doubt  of  this  being  a  foreign  (hip,  navigated  by-  a 
loveign  crew,  an^  coming  into  a  port  with  fpreign  brandy  oobowd, 

and 
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s^.      ***^  '*  abundatiH  iaktela  only.    (5Awff.  A  <?.  179). 
„  I  »  Hiat  diere  is  one  ftatute  only  which  impofes  the  penalty 


«nd  as  fachi  doubtleb,  contrary  to  the  ad  of  navigation^  if  in  th^ 
fenfe  of  the  words  of  the  ad,  fiie  did  import  the  cargo.  Accord* 
iDg  to  my  conftrudioDj  imporHngli  coming  into  port  with  to  hf** 
tention  to  hnd  the  cargo.  But  it  is  faid  that  though  this  was 
brought  into  port»  yet  there  was  no  intent  abfolntely  to  ktfid  the 
oargoy  for  this  (hip  came  there  under  the  faith  of  Government  with 
a'^'Cargo  for  Government,  and  under  an  expe6bation  tliat  therefore 
th*  landing  of  this  cargo  would  be  made  legal  by  thofe  perfoni 
who  had  it  in  their  power  to  procure  fuchalegal  authority  tahmd* 
Whatever  that  might  be,  it  is  admitted  it  could  be  only  by  ad  of 
parliaig^t ;  Und  therefore  this  vefTel  being  all  llhe  time  expeding 
fuch  an  authority  to  land,  as  would  make  it  agreeable  to  the^lawi 
"^Tthis  countfy,  they  could  not  be  faid  to  have  intended  to  have 
"bnded  this  cargo. 

It  is  certainly  a  llrong  cafe  indeed,  coming  here  upon  the  liutk 
of  the  protedionofthe  law  of  this  country  |  but  there  feemstome 
to  be  very  weak  eTidence  of  any  expedation  of  that  kind*  *  What 
is  this  cafe  ?  It  is  t  fliip  coming  here  without  any  previous  communi- 
cation whatever  with  any  officer  of  Government,  for  thepnrpofeof 
felling  the  cargo  to  the  vi6bialling  office,  and  by  m  perfon  who 
wak  manifeftly  nfed  to  this  kind  of  bufinefs,  becaule  there  appearl 
to  be  a  great  deal  of  treating  vrith  Mtffn,  Hemes  and  com« 
pany  under  whofe  diredions  the  cargo  came  during  the  months 
viJamutrjf  Fehmarjy  Mareb,  and  Aprils  up  to  the  time  of  tins 
agreement  being  made*  The  agreement  v^as  abfolutely  completed, 
as  Mr.  Hanway  fays,  provided  an  order  could  be  obtained  to  land 
it  duty  free  \  this  was  on  the  13th,  and  accordingly  on  that  ijtlra 
htter  is  wfitten  from  ISsSkzySerfia  and  company  which  is  re* 
Oeived  on  the  I4tfaj  dating  that  the  cargo  was  to  be  carried  into 
jP0r!{^SM«/i(,.and  as  the  witnefs  faid^  he  underftood  it  was  to  be 
landed  becanfe  the  cargo  vrat  then  fold*  Then  the  authority  wUdi  ^ 
they  waited  for,  at  it  feetns  to  nke,  was  that  there  (hould  be  an 
order  fimm  the  lords  of'the  treafury  that  this  (hould  be  landed  dmty 
free ;  there  does  not  ieem  to  me  to  be  any  other  tntention  in  the 
perfona  who  had  the  care  and  dire6Uon  of  this  cargo,  but  thit  it 
ihoidd  wait  in  C#«¥/  harbour,  until  it  could  be  Md,  and  an  order 

for 
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of  Ceirfeitureof  Kiftg's  (hips  as  well  u  others  $  and  bi      ^^^ 
that  it  was  tbooght  reqoi^  exprdsly  ta  name  dienr. 


(y  tiiW.  c.  laf.)    That  ahhowgh  the  ftatrt^  undtt  *^*^^**** 

«rhick  the  prefent  proceecSflgs  were  comtnenced,  wak 

pofliid  ^'  for  the  eneonragemeftt  of  trade/'  yMch,  it 

muft  be  admitied  is  for  the  general  good,  yet  it  will  not 

Oft  chat  account  bind  the  King,  becaufe  tlie  laW  wfli 

not  pr^sfume  the  King  to  be  engaged  m  trade  ;  and  that 

the  {Hvfei^t  tranfadion  has  no  reference  to  trade^aiulcait» 

ieqtentlyig  not  within  the  fpirit  and  meanmg  of  tin 

ftatute.  lliat  the  goods  were  notpurchafed  2tH<mAiras^ 

and  were  not  intended  for  fale  either  there  or  elfewhene^ 

bat  ftierely  to  fupply   the  exig^cies  of  the  piibli<^ 

fervipe,  of  which  the  King,   as  chief  oiagiftrate^   is 

bound  to  take  care.    That  the  King  cannot  be  mchsded 

m   any  of  the  ftatptes  which  preicribe  a'forfntate : 


fiir  the  landipg  (faould  arriTe^  and  when  it  W9s  U^  dicn  an  order 
wat  feat  for  h«r  to  come  in,  and  it  wat  to  remain  there  till  an  ordet 
/CQuld  be  obtained  from  the  treafury  for  it  to  be  landed  without 
payment  of  duty ;  thefe  feem  to  me  to  be  the  plain  circumfftanccri 
0f  this  cafe  ;  and  if  they  are,  then  it  is  for  your  confideration, 
whether  this  wat  or  wat  not  an  importation  of  this  brandy,  tinder 
the  pircomftanoes  deferibedby-  the.witnefs,  it  being  a  foreign  (hij^ 
sad  navigated  with  foreign  {ailors  with  an  intention  to  land  thai 
cargo  in  the  harbour  of  Portfmqptb.  If  you  are  of  that  opinion^ 
undoubtedly  the  profecutor  is  entitled  to  your  verdifi ;  by  tlM 
terms  of  the  law  the  Ihip  and  cargo  wfll  be  in  that  cafe  forfeited* 
To  be  fuse  it  is  truly  laid,  you  and  I  muft  not  attend  to  particular 
cafes  of- hardihip  and  inGonvenience  ;  upon  this  occafion  the  hiw  is 
^(itive;  Ifyou  are  of  opinion  that  this  (hip  did  come  in  with  the 
dear  intention  of  landing  her  cargo  in  Portfmonih  hari>our»  then 
that  cargo  is  forfeited  ;  if  you  think  there  was  no  intention  pofi« 
8f^'and  decidedly  to  land  this  cargo  in  the  harbomr  of  P^jitMk 
then  ycta  will  find  a  verdid  for  the  defendant. 
VerdiAfor  the  profecutof • 

•        Tirft, 
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„'^«        Iirft^  becaufe  fuch  a  cmiftruction  of  the  law  would  be 


indecorous,  and  would  trench  upon  the  refped  due  to 
Mpt^  a6th,  the  perfon  and  dignity  of  the  King  ;  an<C  fccondly, 

becaufe  it  would  frequentlyj^d  to  this  abfurdity,  that 
the  King  muft  forfeit  to  himfelf  i  for  the  forfatwet 
mcurred  by  a  breach  of  the  navigation  laws  ufuallygo 
to  tlie  Crown.    That  if  the  ftores  now  proceeded 
againft  ihould  be  toofircated^  a  large  portion  of  the 
penalty  mufl:  be  aifigned  to  the  King  himfelf)  vhidi 
would  give  him  an  intereft  in  the  mif^applicatioa  of 
the  public  property.    That  the  Court  of  Exchequer 
held,  in  the  cafe  of  ^rt/rf  againft  Sir  SirnnnH^it^tt 
{Parker  J  Reports ^  21 740^  that  goods  imported  for  the 
ufe  ,of  the  Queen's  owq  family,  and  not  in  the  vaj 
of  trade  or  merchandize^  were  not .  within  the  ftatote 
(^k  i^jinnej  c.  13.)  prohibiting  the  importation  at 
French  goods  into  England.    That  the  cafe  dted  on 
the  other  fide  {^ojter  qui  tarfi  v.  Herries  and  odiers) 
was  of  a  very  different  kind,  the  goods  having  there 
been  imported  by  private  perfons  in  the  way  of  trade, 
though  with  a  view  of  difpofing  of  them  to  the  com- 
miflioners  of  the  vidualling  ofiicef    That  the  mifchieft 
which  feemed  to  be  apprehended  from  the  right  of  the 
King  to  tranfport  public  ftores  without  the  reftridi* 
Mmpofed  upon  other  fpecies  of  goods  by  the  navigatian- 
laws,  were  not  likely  to  enfue,  and  that  it  would  be 
indecorous  to  fuppofe  the  King  would  do  any  thing 
which  might  be  injurious  to  the  public  welfare.    That 
the  Legiflature  did  not  appear  to  apprehend  any  fudi 
mifchiefs,   fince  it  paffed  an   aft  (5?  G.  3.  c.  100.} 
jJlo^ing  the  conveyance  of  commQcBQiirs  from  oac 
4X)lppy  to  ao^ther.  That,  on  the  contrary,  great  public 
mconvenience  might  arife^  if  the  Kii^  were  not  at 
liberty,   upon  military  ejfpeditions,    to  remove  M 
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neceflary  ftores  in  whatever  manner,  and  from  what-       /^^ 
ever  place  the  public  fervice  might  require.     That  it 


Honduras  was  to  be  confidered,  as  it  is  fwom  to  be,  a  -W^ct*^  ^^ 
dependency  of  the  ifland  of  Jamaica,  then  there  had 
been  no  conveyance  of  goods  from  one  colony  to 
another^  and  confequently  no  offence  had  been  com- 
mitted. Upon  thde  grounds  it  was  fubmitted,  that 
the  fentence  of  the  Court  below  muft  be  reverfed.  j.  ,  / 
In  reply  it  was  faid,  that  the  dedfion  of  the  Court  /'  / 
of  Exchequer,  in  the  cafe  of  Bruce  againft  Sir  Simon 
Harcdurt^  related  only  to  the  private  property  of  the 
Queen  coming  for  the  confumption  of  her  houiehold. 
That  it  was  fmall  both  in  bulk,  and  value,  and  could ' 
be  of  ho  importance  in  a  national  point  of  view.  That 
tbe  Court  would  have  applied  a  very  different  confide- 
latioa  to  the  conveyance  of  public  ftores,  which  are  of 
greater  extent  as  to  quantity,  and  confequently  of 
much  greater  importance  to  the  navigation  of  the  cotm* 
try.  That  the  Legiilature,  in  paffing  thefe  ftatutes^ 
defigned  the  encouragement  of  navigation  as  well  as  of 
trade,  and  with  that  view  direded  the  trade  of  the  colo- 
nies to  be  carried  on  in  the  way  which  it  deemed  moil  * 
beneficial  to  the  (hipping  of  the  mother  country.  That 
a  Trading  was  not  neceffary  to  conftitute  an  offence 
within  the '  ftatute ;  fmce  the  importation  of  goods 
by  an  individual  for  his  own  confumption,  would  i)e 
deemed  a  contravention  of  the  law,  though  it  could 
not  be  conridtred  a  Trading }  to  conftitute  which  it 
is  neceffary  that  there  (hould  be  a  buying  and  felling. 
That  th«^  was  no  abfurdity  in  pronouncing  a  fentence 
of  forfeiture,  although  part  of  the  penalty  went  to  the 
Kmg)  for  the  penalty  being  divided  between  the 
Crown  and  the  feizor,  the  latter  would  be  entided  to 
his  fliare,  and  the  portion  of  the  Crown  might  be  re- 

mitted| 
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gi^.       »^tted«    That  the  general  law  is  not  tobeannulH 

^ .n^-^  and  rendered  of  no  eflfeft,  merely  becaufe  inconve- 

^w^  *^*»  niences  might  arifc  if  the  Crown  was  not  permitted 

to  remove  ftores  m  any  ^^ay  that  it  might  deem  moft 
comrenient.  That  if  the  King  is  not  bound  by  dus 
ftatute,  he  would,  by  the.  fame  rule,  be  exempt  from 
ike  obierrance  of  the  regulations  prefcribed  by  ail  the 
other  navigation  lasrs,  and  might  proceed  to  employ 
veflels  not  fumiflied  with  a  Briti/h  regifter,  not  80- 
iijb  built,  and  not  manned  ymthJBrififi)  feamen ;  and 
thus  the  whole  fyftem  of  the  navigation-laws  woald  be 
annulled.  That  there  was  no  indecency  in  fuppofing 
fucb  an  abufe  might  take  place,)  as  the  impeccability  of 
the  King  is.  perfonal  only,  and  not  capable  o^  bring  ex- 
tended  to  thofeafting  under  him.  That  HimSmh^m 
^ftot  to  be  confidered  a  dependency  of  Jamaica^  the 
die  Court  having  akeady  decided  otherwife  {M9nii 
Fptriun^e^)^  by  condemning  under  this  very  totute 
property  fent  from  Honduras  to  Jamaica. 

Judgment. 
In  this  cafe  a  libel  was  filed  in  the  Vice  Admiralty 
Court  oi  Jamaica y  on  the  loxh  oi  Oilober  18 10,  by 


•MORNE  FORTUNEE,  DbClos. 

THIS  was  the  caCe  of  ibme  milkary  accoutRsneoU 
font  under  contract  from  this  country  coniigned  to  an  officer  wM 
$vas  fuppofed  to  be  at  Hotiduras^  but  happened  to  be  abfent  wbcntw 
flup  arrived  in  that  colony.  The  commandiqg  officer  at  Hoftdtr^ 
l^nmg  refi)fed  to  take  them  ]n»  they  were  fent  on  to  /onuwtf  «>^ 
▼ftffel,  and  were  there  feized  and  condemned,  l^e  cafe  canebf  *P* 
peal  to  the  High  Court  of  Admiralty,  and  it  was  contended  onb*" 
half  of  the  appeUant,  that  the  tranfa^ion  was  juftified  hjtht^ 
iky  arifing  from  the  refufal  of  the  officer  to  repeive  them.  Bu^^'J? 
Cooit  held  that  the  refufial  to  receive  them  at  HonJursh  ^ 
not  hnpofe  a  neceffity  of  feadiog  them  to  a  port  from  vhicb  tbtjf 
were  by  law  excluded,  and  affirmed  the  ientence. 
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J9bn  Carr  Overend  Efq.  againft  this  iliip  anil  tbe        .j^ 
goods  on  board  her,   on,  behalf  of  the  King,  the      switi-. 
Governor,  and  himfelf,  for  importing  goods,   (beef,  ^.^.^ju.  ^4^ 
pork,  peas,  and  floui;,)  at  the  port  of  Khigston,  on        >8^d* 
the  8th  of  Oiiaber^  contrary  to  the  ftatut^  13  &  14 
Car.  2.  for  preveqting  frauds,  and  regulating  fdniAw- 
in  his  Majefty's  cuftoms ;  and  the  ftatute  .  15  Cur.  %. 
for  the  encouragemetit  of  trade. 

The  fa^  of  the  cafe  are  appar^pt  upon  the  claim, 
aod  are  not  denied^  The  (hip  is  claimed  by  I)anUl 
Gattjj  of  Kingsim^  for  himfelf  and  oth^  Britijb  (ub* 
jei^ ;  and  the  cargo  is  claimed  iar  the  King  by  Frfde^ 
rick  Drennan^  deputy  commiflary-general  for  the  ifland 
and  its  dependencies.  It  is  ftated  in  the  claim,  that 
this  ihip  failed  in  the  preceding  Julf  with  a  cargo  of 
ruBi,  (hipped  by  Drennan,  for  Honduras,  a  depes:^ 
dency  on  the  ifland  of  Jamaica,  for  the  ufe  of  th^ 
forces;  that  fhe  difcharged  her  cargo  there,  and 
was  chartered  to  Richard  Edwards,  a(&ftant*commif- 
lary,  to  take  the  prefent  cargo,  which  had  been  fent 
frpm  Great  Britain  to  Honduras  for  the  ufe  of  the  troops 
there ;  but  there  were  more  than  were  necefiary 
for  the  troops,  and  fome  of  them  mud  therefore  have 
perifhed  \)c{oxt  they  could  have  been  confumed;  The 
f)up  which  had  brought  them  was  direded  by  the  com- 
nander-in-chief  to  proceed  with  them  to  yasnaicai 
b^t  (he  having  landed  them,  and  chartered  li^elf  for 
a  return  voyage  to  Great  Britain,  the  commiiTary,  who 
W9S  ordered  fo  (o  direft  her,  having  no  contrpul  over 
that  (hip,  did;  from  a  defire  to  comply  with  his  in- 
ftpq^ons  as  far  as  he  could,  and  for  the  benefit  of  the 
pu|;4if  fervice,  charter  fhe  Swift  to  bring  thefe  goods 
tQ  this  ifland  {Jamaica),  for  the  troops  ftadoned  her^ 

Mrbioli  vm  9ccw4ipgly  doiv? ;  ^M  this  (hip  9&d  caiig^ 

3  were 
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The        were  feized  immediately  on  the  day  of  their  arrival^ 
though  the  cargo  was  intended  for  the  troops  only, 


Nooemher  ft6di,  not  for  the  benefit  of  any  of  his  Majefty's  fubjeds»  nor 
'*'*        for  any  purpofes  of  trade- 

Thefe  feQ:s  are  ftilly  proved  by  the  documents,  the 
truth  of  whofe  contents  is  no  more  denied  than  thdr 
authenticity.  Thefe  documents  confift  of  a  letter  from 
the  Secretary  of  the  Treafury,  informing  Drennan^  the 
commiflary  at  Jamaica,  that  the  lords  of  the  treafury 
were  fending  provifions  for  the  troops  at  Hondurat 
from  Great  Britain.  There  is  alfo  a  letter  from  the 
zGdng  commiflary  at  Hondurat  to  Mr.  Drennan^  inform* 
ing  him  that  the  fupply  intended  was  much  larger  than 
could  be  ufed,  and  defiring  inftrudions  whether  it 
would  not  be  advifable  to  difpofe  of  part  of  them  to 
prevent  lofs  to  the  public.  There  is  the  anfwer  of  Mr. 
Drennany  containing  the  order  of  general  Morrifon^ 
that  no  part  fhould  be  landed  at  Honduras ,  but  the 
veffel  to  be  ordered  on  with  the  cargo  to  yamaica* 
There  is  a  reply  to  this,  which  ftates  that  the  letter 
came  too  late  ;  for  the  cargo  was  unftipped,  and  that 
the  (hip  was  already  chartered  on  a  voyage  home,  and 
therefore  could  not  be  obliged  to  re-fhip  and  come  on. 
There  is  alfo  a  letter  of  a  later  date,  ftating  that  the 
Honduras  commiflary  had,  in  order  to  conform  to 
orders  as  nearly  as  he  could,  ihipped  a  quantity  of 
thefe  provifions  on  board  the  Swift ^  to  the  conlignment 
of  the  commiflary  at  Jamaica.  Here  is  a  bill  of  lading 
and  regular  invoice,  defcribing  the  provifions  to  be  ioc 
the  fervice  of  his  majefty's  troops. 

There  is  no  queftion  upon  thefe  fafts,  that  theft 
goods  were  the  property  of  his  Majefty,  not  in  his  per- 
fonal  capacity,  but  as  procurator  and  truftee  for  th6 
nation }— 'that  they  were  deftined  to  an  important  pub* 

'  10  1» 
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lie  ofe^  the  c<Hiveiuent  fupply  of  the  army  ;*— that        The 
Aej  were  fent  from  a  dependent  fettlement  to  another 


SwirT. 


ID  which  it  18  fubordinate^  at  leaft  for  purpofes  of  this  November  idtb, 
kind  ;-**-that  there  is  a  clear  abfeAce  of  all  evil  intention  ^  '^' 
or  fraud  in  every  ilage  of  the  tran(a£tion ; — that  it 
moved  upon  the  beft  poffihle  motive,  that  of  promoting 
the  public  fervice^  and  preventing  public  lo£3 ;  '—that 
the  proper  authorities  to  gaurantee  its  integrity  were 
s^ptied  to  it  ;--^*«and  the  fingle  illegality  that  could  be 
imputed  to  it,  is  the  fa£t,  that  thefe  goods  were  not 
brought  ihreS  from  Great  Britain  to  Jamaica^  and 
irere  therefore  tranfported  in  breach  of  the  law,  which 
has  been  conftrued,  and  by  this  Court,  to  prohibit 
tbe  transfer  of  goi>ds  from  one  fettldment  to  another. 

17ow  it  is  true  that  this  Coui^  has  felt  itfelf  bound 
to  declare,  in  a  cafe  of  a  voyage  from  Honduras  to 
Jatnaieaf  that,  by  the  ftatutes  of  Charles  the  fecond^ 
the  tnnfportation  of  goods  from  one  fettlement  to 
another  is  unlawfuL    By  a  recent  ftatute,  pafled  fince 

tbe  dafie  of  thai  judgment,  this  incercourfe  k  rendered 
hwftil;  lb  that  no  fuch  queftion  can  atife  hi  the  prefimt 
ftate  of  the  law  as  that  which  at  the  prefont  time  en^  . 
jpges  the  actencion  pf  the  Court.  But  though  the 
CMrt  did  feel  itfelf  compelled,  in  the  cafe  of  a  trading 
^age  from  one  fettlement  to  another,  to  pronounce 
h  to  be  contrary  to  the  true  mecmikig  of  the  ancient 
ftatute,  yet  I  cannot  but  thbik  that  the  relation  which 
Honduras  appears  to  ftand  in  to  Jamaica^  on  the  evi- 
dence n^w  adduced^  and  applying  to  tranfadions  of  this 
Mature,  is  not  to  be  entirely  and  haftily  overlooked.  It  is  ^ 

hew  defcribed  ihi'oUghouc  as  a  dependency  cS  Jamaica^ 
ud  {d  it  appears  to  be  for  the  diftribution  of  the  King's 
ftores*  For  to  whom  is  the  trealwy  letter  addreiTed  ? 
Mot  to  the  commiflary  tx  Honduras j  though  the  ftores 
vo^.  i«  z  were 
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sJ^T        were  to  be  there  imported,  but  to  the  commiHaFy  at 
m  Jamaica^  as  a  bufinels  within  his.  proper  adminiftratioDi 


/ 


Aiii«m&er  a6di   What  is  the  commi&ry  at  Honduras !  the  affiftant  of 

him  at  Jamaica^  string  with  a  mere  deMgaticm  of  hk 
authority.     Who  gives  the  orders  to  tne  comnuflary 
at  Jamaica  f  General  Morrifon  the  commander  of  the 
troops  at  both  ftations,  who  exerdfes  the  fame  com* 
mon  power  at  both  places,  and  iflues  his  orders  to  the 
commifiary  at  Jamaica  to  dire&  his  affiftant  at  Hm^ 
duras :  That  affiftant  conforms  his  eondufi:,  as  nsariy 
as  circumftances  will  admit,  to  the  dire&ions  fo  coiu 
veyed,  and  gives  the  account  of  it  to  the  commi&y 
at  Jamaica  as  his  dired  and  immediate  fupenor.    I  am, 
therefore,  incKned  to  think  that  whatever  might  be 
the  ftate  of  the  law  with  refpeQ  ta  two  clearly  indepen- 
dent and^  diftind:  fettlements,  thefe  two  are  too  much 
identified,  fo  far  at  leaft  as  purpofies  of  this  kind  are  con- 
cemedy  to  be  fo  confidered..  For  ibefe  purpofes  Honduras 
appears,  by  the  proofs  now  adduced  in  the  very  cafe,  to 
be  flii&Iy  a  dependency — a  part  of  the  adual  adminif- 
*    tratioi^  at  Jamaica  for  tranfadions  of  this  natui'e.    I 
own  that,  if  I  was  compelled  to  decide  this  queftion 
upon  the  view  of  the  particular  and  limited  fa£t% 
I  fliould  feel  an  inclination  to    hold   that  a  trans- 
fer of  public  ftores  from  Honduras  to  Jamaica  was 
not  neceflarily  fubjed  to  any  rule  of  law  which  for- 
bad the  tranter  of  fuch  commodities  fo  owned  from 
one  diftind  fettlement  to  another^ 

But,  if  it  is  neceflary  for  me  to  confider  it  in  a  more 
.enlarged  view^  I  think  I  am  led  to  a  concluiion  w* 
ierent  from  that  which  has  been  drawn  by  the  learned 
Judge  of  the  Court  below.  It  has  been  made  a  quef? 
tion  in  argument,  whether  the.  King  is  bound  by^^^ 
navigation  ad.    This,  is  a  very  I^ge  q^eftion^  upou 
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t  tciy  mottiaitdus  fubjeft,  on  which  it  nught  not  be*      ^ti*^ 
come  mc  to  hazard  a  confident  opuuon>  and  the  lefs  - 


b-,  becaufe  the  principles  on  which  it  is  laid  down  in  Nmtemher  9^^ 
Ae  books^  that  the  King  is  or  is  nbt  bound  by  ftatuteSi  '  *^ 
Ire  far  from  being  fo  precife  as  to  fiimifli  a  fafe  con- 
llud  to  any  fuch  opinion.  That  he  is  boUnd^  though 
not  named,  by  ads  pro  bono  publico'^by  zQa  for  pre- 
vention of  fraiid-^^^e  deFcriptions  of  the  royal  obliga- 
tions fo  wide  and  fo  unlimited,  that  it  might  be  difficult 
to  (ay  what  public  ftatutes  do  or  do  not  bind  the  King, 
if  thefe  are  taken  without  any  technical  limitations  ap- 
plied to  them*  For  it  would  be  difficult  to  fay  what  pub- 
lic ftatutes  are  not  pro  bom  publico^  and  for  the  preven- 
don  oifraudy  taking  fraud  in  its  legal  fenfe,  of  injury  to 
the  rights  of  others.  The  utmoft  that  I  can  venture  to 
admit  is,  that|  if  the  King  traded,  as  fome  fovereigns 
do,  he  might  fall  within  the  operations  of  thefe  ftatuteiSi 
Some  fovereigns  have  a  monopoly  of  certain  com- 
modities,  in  which  they  traffick  on  the  common  prin- 
ciples that  Other  traders  traffick ;  and,  if  the  King  of 
England  fo  poflfeflfcd  and  fo  exercifed  any  mono- 
poly, I  am  not  prepared  to  fay  that  he  muft  not  con* 
form  his  traffick  to  the  general  rules  by  which  all 
trade  is  regulated*  But  the  prefent  queftion  is,--^ 
Is  this  diftributlon  of  the  public  ftores  for  the  public 
ufe,  a  trading  within  the  view  of  the  ftatute  ?  Looking 
to  authority,  as  well  as  principle,  and  to  the  public^ 
(convenience,  I  conceive,  it  is  not.  It  is  property  to 
be  diftributed  by  the  Crown  for  no  purp'^fe  of  pecu^ 
niary  advantage  to  itfelf,  either  in  its  perfonal  or  poli* 
tical  capacity,  but  folely  for  the  exigencies  of  the 
public  fervice.  The  Crown  pofleffes  the  conftitutlonal 
power  of  diredling  this  diftributlon ;  and  furely  it 
never  could  be  the  intention  to  conftitute  the  Crown  a 
trader  by  virtue  of  the  fair  exercife  of  this  admitted 

•  z  n  prerogativi 
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iiM        prerogative  conferred  upan.it,  not  for  itrowit-  decs 
^*^^      advantage^  but  for  the  neceffity  of  the  public  fcrvicci 
jjtojmfl  J  i6th,  i^  ^^  0^^  feature  of  trade^  that  of  the  conveyance  of 
i'u<        commodities,  but  it  has  no  other.    The  conveyance  is 
not  foi  lucre^  nor  for  private  domeftic  confumption^ 
but  for  the  maintenance  of  the  public  defence.    In^ 
deed,  it  rather  feemed  to  be  admitted,  that  if  it  had 
been  the  immediate  a£fc  of  the  Crown,  it  would  not 
have  been  liable  to  much  obje£don,  but  that  it  was  the 
a&  of  the  Deputy-Commiflary^  The  Crnc^n,  however, 
has  approved  and  confirmed  the  ad  of  Its  officer,  and 
it  is  hardly  poffible  that  It  (hould  not  a^^rove  and  coa* 
firm  an  a£l  done  in  the  only  way. that  remained  prac* 
ticable  to  prevent  public  lofs  and  detriment.  The  Crown 
has  adopted  the  a£t,  and  ftands  by  its  Law-officers 
before  the  Courts  maintaining  the  propriety  and  legi* 
lity  of  the  act ;  and  the  only  party  who  queftions  it,  is 
»the  Cuftom  Houfe  officer,  who  is  to  derive  his  own 
private  advantage  fr9m^  the~forfi?i«irfr        '^  •      -^      ' 
If  authority  is  relbrted  to,  it  tends  to   fupport  the 
fame  conclufion.    The  cafe  of  Bruce  verfus  Sir  Simon 
Harcourt  (vide  Chief  Baron   Parker^s  Report^  174,) 
tends  to  eftablifh,  at  leafl  in  the  reafonings  employed^ 
that  an  importation  of  commodities  bought  with  the 
Crown's  money,  though  for  the  confumption  of  the 
Royal  Family,  is  not  to  be  confidered  as  a  tradings 
,   which  it  unqueftionably  would  be,  in  the  cafe  of  any 
private  individuaL     It  turned,  upon  the  application  of 
a  particular  aft  of  parliament,  (3  &4  Ann.  c*  13.) 
' '   ♦  which  forbad  the  importation  of  French  commodities ; 

but  the  determination  of  a  very  preponderating  part  of 
the  Court,  (three  Judges  againft  one,)  after  fevtral 
arguments  of  counfel^  and  much  difcujfton  of  the 
Courtj  held  that  fuch  an  importation  was  not  a  trad* 
ing  within  that  Act ;  and  if  not  a  trading  within  that 

4  Act, 
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A&j  I  do  not  fee  how  it  could  be  a  trading  within  any       ^'^^^^ 

other.    For  I  do  not  perceive  that  that  zGc  points  out  -,  ■ 

any  fuch  defcription  of  any  peculiar  fpteies  of  com-  ^«w"^  *6«h» 
merce,  as  that  it  fliould  be  at  all  different  from  the 
trade  that  is  ufually  fo  denominated.  And  if  an  im« 
portation  of  goods  deftined  to  the  domeftic  confump* 
tion  of  the  Royal  Family,  and  purchafed  with  the 
Crown's  money  for  that  purpofe,  is  not  a  tradings 
(which  it  unqueftionably  would  be  in  the  cafe  of  an 
importation  of  goods  by  any  othei^  family  made  and 
purchafed  for  its  own  ufe»)  I  do  not  fee  how  an  im- 
portation of  the  Crown's  property  deftined  to  the  pub- 
lic ufe  can  poffibly  be  fo  confidered.  It  has  ftill  lefs 
the  charader  of  trade.  It  gives  no  advantage  to  the 
proprietor  diredly  or  indiredly ;  no  advantage  of  pri- 
vate profit,  or  of  private  ufe,  which  is  private  profit. 
It  is  on  all  account  entitled  to  higher  meafurea  of  in- 
dulgence. To  that  efft&  it  the  letter  from  the  Cuftom 
Houfe,  retuqied  to  the  enquires  direded  by  this 
Court.  It  is  there  ftated  that,  *^  no  public  ftores  fent 
^^  on  Government  account  to  our  armies  abroad  are 
*<  included  in  the  commercial  accounts  of  our  ex«* 

*^  ports;  but  fome  inconfiderable  articles,  in  the 
^^  nature  of  private  fupplies,  ihipped  for  the  ufe  of  the 
^^  officers,  &c.  by  their  friends  in  this  country,  are 
^^  entered  at  the  Cuftom  Houfe  in  the  ufual  way,  and 
^^  charged  with  duty  as  merchandize ;  for  the  greater 
^<  proportion  of  public  ftores  fliipped  for  the  ufe  of  the 
^'  forces  abroad  being  fent  in  tranfports  hired  by  Go* 
^  vernment  for  that  purpofe,  which  do  not  make 
**  entry  at  the  Cuftom  Houfe,  the  officers  here .  can 
^^  have  no  knowledge  of  fuch  fhipments ;  but  entries 
^^  are  made  occafionally  by  the  Secretary  at  War,  and 
<<  by  individual  contra£tors  on  Government  account 
^  of  ftores  ihipped  in  merchant  vcfiels,  which,  how* 

z  3  ^  ever. 
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s^n.       **  ^^^^^  ^^  being  fubjed  to  duty  as  merchandize,  are 
"  alfo  excluded  from  the  accotiflts  of  exports."    And 


^'"^lE.^*^  no  doubt  the  praftice  is  conformable  to  the  opnion  fo 

expreffed.     And  if  the  property  is  nor  liable  to  duty, 
it  follows  as  a  neceflary  confequence  that  it  cannot  be 
liable  to  forfeiture  for  importation  without  payment  of 
duty,  which  I  prefume  it  would  be,  if  fubjed  at  all  to 
the  general  laws  of  importation  into  the  Briiijh  6owir 
nions.     It  (hould  feem  that  the  practice  of  the  Cuftom 
Houfe  in  the  ifland  of  Jamaica  is  apparently  different, 
but  apparently  only,  for  it  muft  be  fubftantially  and 
finally  the  fame ;  fo  I  am  bound  to  confider  it,  when  I 
fee  what  the  pradice  of  the  commiflioners  here  is,  for 
the  Cuftom  Houfe  of  the  ifland  of  Jamaica  is  bound  to 
conform  to  the  directions  of  the  commiflioners  here,  and 
an  adl:  done  there  contrary  to  the  judgment  exercifed 
iiere,  would  doubtlefs  be  redified  by  their  authority. 
The  only  cafe  bearing  a  different  afped,  is  that  of 
Fofter  V.  Merries y  which  was  tried  before-  Lord  Chief 
Baron  Skynner  and  a  Special  Jury,  in  the  Court  of  £x« 
chequer,  in  the  year  1782.    That  was  a  cafe  in  which 
brandies  imported,  as  it  is  faid  for  the  ufe  of  the  navy, 
'were  forfeited  at  the  fuit  of  the  feizor ;  and  it  is  the  more 
memorable,  becaufe  it  gave  occafion  to  an  a&  of  parlia- 
ment that  enables  the  officers  of  the  Crown  to  flay 
proceedings  fo  inftituted.     I  have  endeavoured  to  pro- 
cure an  accurate  report  of  the  fumming-up,  without 
obtaining  any  other  than  the  fliort-hand  writer's  report, 
which  is    too    indiftinft    to  fumiih  clear  and  in- 
telligible principles,  although  there  can  be  no  doubt 
that  the  fummingup  itfelf  was  a moft  juft  and  per- 
fpicuous  expofition  of  the  law.     Thus  much  appears 
in  the  evidence  of  fads  therein  dated,  that  the  goods 
were  not  the  property  of  the  Crown  at  the  time  they 

came 
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came  into  a  Briiijb  port,  but  that  they  came  there  the         The 
property  of  individHals  on  a  fpeculation  and  hope  of  ^ 1 


their'being  purchafed  by  Government  for  public  ufe :  November  a6th^ 
That  a  treaty  was  entered  into  for  that  purpofe ;  but  '^* 

whether  concluded  at  the  time  of  the  criming  import- 
ation alleged,  fo  as  to  have  produced  at  that  time  an 
adual  and  complete  truisfer,  is  more  than  I  can 
confidently  extrad:  from  thefe  ftatements:  and  yet 
the  whole  applicability  of  the  cafe  turns  upon  that 
circumftance ;  becaufe,  if  the  goods  were  not  the 
property  of  the  Crown  at  the  time  of  the  aUeged  cri- 
minal importation,  it  isa  qtAeftion  (if  it  can  be  con- 
fidered  a  queition)  of  a  very  diflFerent  nature  frqm  that 
which  is  limited  to  the  legal  nature  and  privileges-  of 
that  property  which  actually  and  bond  fide  belonged  to 
the  Crown  at  the  time  when  that  a£):  of  importatioa 
took  place«  The  verdi£t  in  that  cafe  was  for  the  pro- 
fecutor.  ^ 

Such  is  the  ftate  of  the  cafes  decided  in  the  Court 
of  Exchequer,  fo  fur  as  I  have  been  able  to  colled  and 
apprehend  them,  and  in  which  I  cannot  but  feel  that 
the  folemn  determination  of  the  judges  of  that  Court 
inibe  former  cafe,  after  feveral  arguments  and  nuich 
diicuffion,  and  reported  by  that  eminent  perfon  with  all 
the  authority  which  his  long  fubfequent  experience,  and 
his  increafied  learning  could  confer  upon  it,  very  much 
outweiglw  what  I  can,  with  any  approach  to  certainty « 
infer  from  the  indiitind  ftatements  in  which  the  later 
judgment  has  been  communicated  to  this  Court. 

Upon  the  matter  of  public  policy  and  convenience^ 
the  cafe  appears  to  incline  altogether  one  way, — to  the 
fupport  of  the  prerogative/  Here  is  the  Crown  ading 
as  the  procurator-general  for  the  ftate,  <liftributing  the 
more  neceflary  fupplies,  as  the  local  necefiides  of  it 

z  4  may 
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■ 

'  ^^       may  requircu    It  loay  affcS  the  ioterefb ;  it  may  affcft 
•^  this  fafetyofthe  ftate^  to  have  this,  power  of  prompt 

jNfiwenber  %6fh^  and  pfovident  diftributioA  feiterod  by  the  rules  that  are 
^  '^'       juftly  impofgd  upon  the  regular  courfe  of  traftck.    It 
is  a  thing  to  vhich  fiich  fbrmi  no(  only  are  inapplicable 
in  their  ovxi  nature,  but  may  be  daqgeiroua  in  their 
effedls.    In  this  vfsry  cafe^  what  is  to  be  the  rtfult  f 
Public  hfk  and  detriment  counterbalanced  by  nothii^ 
but  the  putting  of  money  into  the  pockets  of  the  Cuftom 
Iloufe  officers.    The  moft  needful  operations  of  war 
.xn^ht  be  impeded,  enterprifes  of  great  pith  and  mo- 
ment might  be  defeated,  if  the  King,  in  the  eserdfe 
of  (bis  prerQgative,  was  amenable  to  his  own  Cuftom 
}Ioufe  for  the  regularity  of  his  forms  in  the  diftribu- 
lion  of  hia  public  (lores.    What  is  the  mifchief  fug** 
gefted  ?'-"-that  the  King  might  privilege  fweign  vefleb, 
contrary  to  the  acb  of  navigation;— a  fuggeftion  as 
inconfiftent  with  the  decorum  due  to  the  a^  of  the 
Crown,  as  with  the  conftitutional  view  of  the  prero** 
gatives  that  belong  to  it^    Though  public  policy  and 
convenience  will  neither  conftitute  nor  overthrow  the 
law,  they  are  good  interpreters  of  that  which  is  doubt« 
f ul }  becaufe  it  is  not  to  be  prefumed  that  the  ftatute 
was  either  blind  tp  public  confequences,  or  indifferent 
about  theqi)— -that  it  cither  did  not  fee  the  inconve^ 
liieo^e,  or  meant  to  impefe  it.    That  individuals  may 
avail  themfelves  frauduently  of  this  royal  exemption, 
^  faid  to  be  poffible.    Such  frauds,  when  they  (hall  oc« 
cur,  may  be  met  by  the  vigilance  of  the  Court.  When 
private  ftores  have  been  embarked  in  public  tranfports, 
^onfifcation  hai  fdllowed^     The  whole  refult  is,  to 
found  Oft  the  pa^  of  th^  public  a  demawid  of  increaled 
vigilaqce  ki  the  Court  which  has  to  examine  the 

1  cannot^ 
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cafe.  I  am  compelled,  by  the  view  which  I  have  taken  Kfnkmier  16^ 
of  it,  on  all  the  confideration  I  have  given  it,  to  pro-  ^  '^ 
nounce  that  the  itores  are  not  liable  to  confifcation. 
On  a  qu6ftion  of  this  extent,  it  might  be  advifeable  to 
refort^to  higher  opinions,  unlefs  the  circumftance  of 
its  being  the  laft  cafe  of  this  predfe  nature  that  can 
poiObly  occur  {vide  ftatute  52  G.  3.  c.  loo.)  fhould  be 
thought  to  render  fuch  a  refort  lefs  neceflary. 

The  only  queilion  remaming  is,  that  of  the  ihip 
which  conveyed  this  cargo ;  and  it  appears  to  me  to 
be  involved  entirely  in  the  legal  fate  and  fortune  of 
the  cargo.  If  there  be  no  offence  in  this  cargo,  then 
has  this  veflel  been  guilty  of  no  offence  in  importing 
it.  The  a&  as  to  its  legal  nature  is  one  andindivifible : 
and  if  it  is  for  the  advantage  of  the  public  that  the 
cargo  (hould  be  imported,  it  is  not  dating  the  cafe  of 
this  veiTel  too  highly  to  fay,  that  it  has  been  unoffend* 
ing  in  the  importation* 
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Ifwmber  %6xh,  UNION,   OlMSTED. 

1813. 

Ship,  feen  tp  be  rPHIS  was  the  cafe  of  an  American  veffel,  laden  vath 

induce  of  the         JL  1,1  r  i'  1 

prize  during  the  a  very^aluablexrargo  of  cotton,  and  captured  on 

ing  the  iSt^'*^*^  eighteenth  of  •/j««flrjf  1813,  whilft  in  the  profe- 

uSrSer^ht  ^^^^^  ^^  ^  voyage  from  Philadelphia  to  Bourdeaux^  by 
comes  on,  are  His  Majefty^s  frigate  /r/f  •  Claims  of  ^joint-capture 
as joint<aptor8  Were  interpofed  by  H. M.S.  Andromache^  Rota,  and 
are  ^mnt^  Rover,  undcr  the  circumftances  detailed  in  an  allega- 
w^ure^b^Se"^  tion,  which  IS  clted  at  length  in  the  judgment,  and 
darkneCi  of  the    which  it  is  therefore  unneceflary  here  to  ftate. 

Bight*  •  • 

The  claim  of  the  joint-captors  refted  principally  on 
this  ground :— That  the  (hips  were  in  chafe,  and  ^^ 
tinftly  feen,  both  by  the  aftuai  captor  and  by  the  priz«, 
during  the  whole  of  the  day  previous  to  the  capture  j 
that  they^contjnugd  the  chac,g  during  the  pight^  and 
were  prevented  feeing  the  ad^Qf  rapt^rg  fol^ly  by  thg 
[af] 
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Judgment, 

This  is  a  cafe  of  aflerted  joint-capture  rn  the  part  of 
the  Andromache  J  Rota,  and  Rover^  to  fliare  in  a  prize 
taken  by  HTM,  Sr^jT  The  allegation  pleading  the 
faft  of  joint-capture  was  admitted  without  oppofition 
at  the  time ;  but  it  is  in  eflfeft  now  oppofed  ;  for  the 
cafe  has  been  argued  for  the  adual  captor  on  two 
grounds :  Firfl,  that  the  fa6ts  pleaded  in  the  allegation, 
if  proved,  would  not  entitle  them  to  (hare ;  and  fe- 
condly,  that  the  fafts  are  not  proved  as  laid.  It  will 
be  proper,  therefore,  to  confider  the  cafe  (irft  on  the 
allegation. 

The  allegation  pleads,  '^  That  on  the  1 8th  of  Jo* 
*^  nuary  laft,  H.  M.  S,  Andromache,  George  Tobin  Efq. 

f^  commander. 
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*'  commander,  was  on  a  cruize  in  the  Bay  of  Blfcay^      ^^^^ 

"  in  company  with  H.M.S.  Rota^  Philip  Samervilk 11. 

"  Efq.  commander,  and  floop  Rover^  Juftice  Finley  ^ovcn^%6\h,, 
^'  Efq.  commander ;  that,  at  about  nine  o'clock  of 
*'  the  faid  morning,  the  faid  (hip  Andromache  beings 
'*  in  latitude  45.28  N.  and  longdtude  4.  34  W.  and 
"  the  Cordovan  light-houfe  bearing  N.  87.  45.*  E.  dif- 
*^  tant  about  1 50  miles,  and  being  engaged  in  fupply 
^^  ing  the  Rota  with  provifions,  two  ftrange  £iils  were 
'*  difcovered  from  the  mad-head  of  the  Andromache^  in 
^*  the  S.  £•  quarter ;  whereupon  the  boats  of  the  (sud 
<*  ihip  were  immediately  hoiiled  in,  and  all  fail  made 
*'  in  chace  of  the  fune  :  That,  a  fhort  dme  afterwards^ 
the  faid  ftrange  fails  were  made  out  to  be  a  mer« 
chant  veflfel  and  a  frigate  in  chace  of  her,  the  faid 
*'  merchant  veifel  fteering  N.  E.  by  N.  \  that  the  An- 
"  dromachej  as  alfo  the  Rota  and  Rover,  which  had 
*^  joined  in  the  chace,  approached  the  faid  merchant 
<<  yeflel,faw  her  plainly, and  foon  perceived  her  to  alter 
^*  her  cour£e  more  to  the  eaftward,  at  which  time  the 
**  Andromache  was  feen  from  the  faid  prize :  That,  at 
'*  about  noon,  the  faid  frigate  exchanged  private  fignals 
"  with  the  Andromache  and  Roia^  whereby  tfcey  all 
^'  becapie  known  to  each  other,  and  the  faid  frigate 
**  was  found  to  be  the  Iris.''  So  that,  according  to 
this  ftatement,  no  doubt  can  be  thrown  on  the  iden- 
tity of  the  ihips.  ^'  That  the  wind  being  from  the  weft- 
^^  ward,  and  the  chace  to  the  eaftward,  the  Andro- 
mache  kept  the  wuid  on  her  larboard  fide,  which 
enabled  her  to  near  the  ch^ce,  and  to  prevent  her 
^^  from  getting  to  windward  of  the  Iris  \  that  the  An^ 
'^  dromache  continued  the  purfuit,  though  occafionally 
^'  lofing  fight  of  the  chace,  as  well  as  of  the  Irisy  in 
^^  the  haze  which  came  on:  .That,  at  about  five 

*•  o'clock. 
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u^w       "  o*clock,  they  were  both  cleatrly  feen  &om  the  An^ 
*^  dromachiy  bearing  N.  £•  by  N.  and  diftant  about 


^**T&r.*^'  ^*  four  miles,  and  fhe  was  thai  clofing  very  faft  with 

^  both  the  laid  (hips :  That  ihortly  after  the  weather 

becoming  very  foggy^  and  darknefs  coming  on, 

they  were  entirely  loft  fight  of;  but  the  Andromache 

perfifted  in  the  purfuit»  and  failed  to  the  N.  £•  with 

a  view  of  intercepting  the  laid  chace;  and,  at 

about  half-paft  five,  or  a  quarter  before  fix,  th^ 

^  flaih  of  a  gun  was  plainly  feen,  and  the  report 

^  thereof  diftin6^Iy  heard  on  board  the  Androtnacbe^ 

^  in  the  dire£tion  of  the  faid  chace,  which  the  party 

<^  proponent  doth  exprefsly  allege  and  propound  was 

'*  fired  firom  the  Iris  at  the  chace,  to  bring  her  to ; 

^^  and  the  faid  gun  brought  her  to  accordingly ;  and 

^^  fii  ewas  immediately  afterwards  captured  by  the  feid 

^  frigate  Iris^  at  the  diftance  of  not  more  than  three 

^^  miles  from  the  Andromache ;  and  that  the  Andro* 

^  macbe  was  prevented  from  being  feen  by  the  perfons 

<^  on  board  the  prize  at  die  time  of  capture  afore&id, 

<<  as  well  as  by  thofe  on  board  the  faid  fri^te  Iris^ 

^  by  the  fog  and  darknefs  of  the  night  only/*    Ab4i 

I  am  clearly  of  opinion  that,  upon  ttas  ftatement,  the 

ihips  would  be  entitled  to  (hare  as  joint  captors;  b^ 

caufe,  if  they  were  prevented  feeing  folely  by  the  fog 

and  darknefs  of  the  night,  that  circumftance  would 

not  be  fufficient  to  bar  them  of  a  right  to  which  tbey 

would  otherwife  have  been  entitled.    It  is  certainly 

true,  that  darknefs  preventing  fight  will  not  uni^er- 

fally  exclude  from  a  right  to  (hare,  nor  can  the  rule 

be  kud  down  univerfally  the  other  way ;  for  there  may 

npt,  in  every  cafe,  be  evidence  to  fti^w  j^roadmky  to 

the  fcene  of  adion.    But  where  it  can  be  (hewn  that 

the  afiertcd  joint»c^^  ^za  in  fight  when  the  dark* 

■^     ~  nefs 
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nefs  came  00,  that  it  continued  fteering  the  fiune        ^^ 
courfe  by  which  U  \waa  before  nearing  the  prize^  and  , 

that  the  prize  itfelf  alfo^continucd  the  fiime  courfe,  it  ivbwwfer  aM, 
amounts  almofl:  to  demonKraubiTthat  the  flitps  would 
have  feen  and  been  feen  by  each  other^  if  darknefs  had 
not  interyened.  Upon  the  aUegatbn,  thccefore,  th6 
cafe  appears  to  be  quite  ckar ;  and  I  am  of  opinion  that 
any  oppofition  to  its  admiflkm  vould  have  been  per* 
fedly  vain. 

And  this  brings  me  to  the  other  part  of  the  cafe^ 
namely^  how  ht  the  allegadboi  is  fupported  by  the 
evidence.  Now  the  evidence  is  all  on  one  fidis ;  for 
the  adual  captor  has  not  oppo£ed  any  contradi€ti(m  to 
the  account  given  by  the  witnefles  for  the  joint<aiptor« 
It  has,  however,  been  faid,  and  truly  fkid,  that  the 
joint-captor  nuift  make  out  his  cafe;  that  Ae  omu 
frobandi  lies  upon  him ;  that  the  aftual  captor's  cafe 
may  be  fufficiently  fuftained  by  (hewing  the  JQ]nt*cap« 
te'a  evidence  tp  be  dcfedive :  and,  diefe  poftiiona 
being  admitted  as  indifputable,  it  is  then  contended 
that  the  evidence  here  falls  fubftantially  fhort  of  that 
ftatement  of  fa^  contained  in  the  allegation)  on  which 
I  iignified  ao  (pinion  that  the  law  would  dlablifli  the 
ioierefta  of  a  joint-captor. 

The  wimefles  iu  preparatory  iky,  there  was  no  othec 
(hip  in  fight  at  the  time  of  capture ;  but  their  evir 
deace  upon  thi^  point  is  very  immaterial,  becaufe  it  is 
an  admitted  fa£t  that  the  fhips  were  not  in  adual  %ht 
at  tliat  crifis ;  their  depofition,  therefore,  to  thise^d 
fmt\fhe»  not  the  flighted  coatradidion  to  the  daim  of 
the  jointK:aptotv  The  fame  perfons  have  been  again 
examined  upon  the  allegation,  together  with  ilbme  re^ 
leafing  witnefles  from  on  board  xht  Andromache.  Thefe 
lift  are  of  courfe  fubje£t  to  the  common  f uipicions '  to 

which 
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Tffe        trhich  wimefles  of  this  defcriprion  arc  expofed ;  but 
,   Acy  are  perfons  above  the  ftation  of  ordinary  fea« 


Nwewher  26th,  men,  and  perfons  whofe  fituations  fumifli  them  with 

peculiar  means  of  obfervation,  being  the  matter,  two 

of  the  lieutenants,  and  the  gunner  of  the  (hip.    Ther* 

is  no  documentary  evidence ;  and  it  is  in  the  depofi- 

tions  of  thofe  clafles  of  witneflfes  that  the  defeds,  if 

any  exift,  muft  be  pdnted  out 

The  evidence,  it  has  been  contended,  is  deficient  in 

two  refpeds :  Firil,  it  is  faidthere  is  no  fufficient  proof 

of  identity  j  that  it  is  not  proved  that  thefe  two  (hipt 

were  the  fame  that  were  feen  by  thefe  three  the  evening 

before ;  and  thus  much  muft  be  admitted,  that  there 

is  by  no  means  that  diftind  proof  which  the  allegation 

holds  out;  for  That  afferts  their  mutual  knowledge 

c^  each  other.     It  is  pleaded  ^^  that  the  frigate  ex* 

^^  changed  private  fignals  with  the  Andnnnacbe  sod 

^^  Roia^  whereby  they  all  became  known  to  each  other) 

^\  and  the  laid  frigate  was  found  to  be  the  /r/i/'    Now 

this  is  not  fully  fupported  by  the  evidence ;  for  ihe 

witneffes  do  not  fpeak  to  the  particular  knoj/^ledge  of 

the  (hips  of  each  other,  only  that  "  they  recognized 

•*  each  other  as  friends."    It  is  left,  therefore,  very 

loofely  (comparatively  at  leaft)  whether  they  pofleflfed 

this  particular  mutual  knowledge  of  each  other,  which 

the  allegation  pbfirively  afler ts«    But  the  queftion  is,  ^ 

whether,  taking  it  fo,  there  is  not  ftill  a  fatfe&dory 

proof,-~and  I  am  clearly  of  opinion  that  thqre  is.    ft 

is  proved  that  two  fliips  were  feen  at  fuch  a  time,  i& 

fiich  a  quarter,  and  with  fuch  movements  as  belonged 

to  thefe  two  ;  and  it  is  alfo  proved  by  the  witneflfes  on 

board  the  prize,  that  three  fhips  were  feen  at  fuch  a 

time,  in  fuch  a  quarter,  and  with  fuch  movements  as 

belonged  to  thefe  three.    Now  that  all  thefe  drcum* 

ftances 
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Aances  Ihould  coincide  with  the  drcumftances  tHat  be^      .,^„ 


longed  to.  five  other  veiTels,  is  a  moil  grof^  improba« 
bUity  J  and  the  improbability  is  increafed  by  the  faft  ^'"'^J*^**^ 
that  no  other  veffdb  ace  in  any  manner  indicated  to 
which  fuch  cireumftances  belonged,  either  by  any  claim 
of  their  own»  or  by  any  aflettion  on  the  part  of  the 
a£kual  captor.  If  other  ih^s  had  not  only  a^ually 
leen^  but  actually  chafed,  dunng  the  whole  courfe  of 
the  day  9  had  approached  the  prize  in  the  decline  of  the 
day,  and  had.  only  been  prevented  from  feeing  the 
fequei  by  the  night  and  fog  fupervening,  it  is  quite  im- 
poffibk  that  their  claim  ihould  not  have  been  interpofed 
on  the  fame  grounds  that  have .  invited  the  claims  of 
thefe  veflels.  That  fuch  veflbls  (hould  concern  them^ 
felye9  no  further,  fliould  delifl:  from  enquiry,  and 
ihould  not  avail  themfelves  of  the  intelligence  they 
might  ob&ia  i  and  that  there  ihould  be  found  three 
other  ihips,  who,,  widiput  knb^^g  the  circumflances, 
ihould  be  ^le  to  ftate  all  the.ctrcumflances  accurately, 
in  order  to  conftrud  a  £ailfe  claim,  k  bejood  the  reach 
of  tljye  wildeft  poencal  fiction.  I  have  no  doubt,  there- 
fore, in  faying  that  tb^e  is  fufficient  proof  of  identity 
as  to  the  Rota. 

The  next  defeft  which  has  been  attempted  to  be 
pointed  out  is,  that  the  Andromache  did  not  purfue  the 
right  courfe,  but  went  conje£turally,  and  in^fearch, 
and,  like  xheNkmenf  (vide  page  9,)  in  a  courfe  that 
would,  never  have  bryught  her. up  to  the  prize.  That 
ihip  certainly,  bad  the  animus  perfequendiy  but  unfw* 
^nately  di<^e&ed  in  a  courfe  that  was  the  very  revecfe 
of  a  chace.  But  here  the  evidence  eftabliihes  a  cafe 
dire£Uy  the  contrary ;  for  it  entkely  fupports  the  alle*- 
gation,  which  afferts  that  the  ihips  bad  two  objeAs  in 
view,,  in  ileering  their  courfe  as  they  did,«— to  come  up 

with 
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u^oN       ^^^  ^^^  prize^  and  to  prcirent  her  going  in  a  coorle 

,  by  which  ihe  might  avoid  the  Iris.    The  two  objeds 

»fa^7^  were  perfedly  omfiftent.    The  objefidon  fuppofes, 

that  the  courfe  which  fhe  fteered,  though  it  might 
fenre  the  one  purpofe  of  intercepting,  if  neceffiuy, 
would  defeat  the  other  more  direft  and  material  one, 
of  conung  up  with  the  prize.  But  the  fad  anfwers  the 
obje£Uon ;  for  all  the  witnefles  depofe  that  ihe  perfifted 
in  the  purfuit :  That  dieflafli  of  the  gun  was  diftinSly 
ieen,  and  the  report  heard  in  the  diredion  of  the  chace» 
the  Andromache  being,  at  the  time,  not  more  dnt 
&ree  or  four  miles  off,  and  clearly  within  vifil^e  di^ 
tance,  but  iot  the  interventioa  of  the  fog  and  dbrk- 
nefs,  and  continuing  in  the  fitme  diredion  after  flie  had 
iben  the  fire,  aa  before.  She  did  not  come  up,  becatrfe 
the  firmg  cea£ed  on  the  ci|More  of  the  veflel,  and  the 
courfe  of  the  vdTelceafied  on  thefame  occaiioD;  and  the 
dxAifjA  and  fog,  and  fi|UUy  Uuftering  weather  cw 
timied,  ia  wUdi  fre  rauft  have  pafiK)  them.  Having 
before  fiated  my  opinioH  Am  the  atlegadoa,  if  fop- 
ported,  woulSl  e&ablifk  the  claim,  and  being  of  opmion 
dat  fuffident  proof  fias  been  adduced,  I  fliall  pre* 
nounce  for  the  intereft  of  the  Andromaehe ;  and,  as  I 
fee  no  matearisd  difference  i*  the  cafes  of  the  echer  iUps, 
I  ftatt  pronounce  them  aifo  to^  be  en«jided  to  imt. 

It  has  been  objedttd  ^t  na  rdeafing  witnefles  hat^ 
been  examinsd  on  tbepavt  of  the  R9Wr^  in  order  to 
prove  that  flic  pevfiflstd  in  chit  ehace ;  but  I  am  of 
epinfoa  that  thn  defeat  IB  compenlated  by  tile  drcefl^ 
ftance  of  her  coomig  np  on  the  next  monuD^y  ^ 
polling  in  her  daim^ 


II 
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nnHIS  was  an  application  on  behalf  of  MeiTrs.  5^;i- Tke  cUm  of 
^^  Jom  and  Co,,  Britijh  merphants,  to  obtain  pof-  ^^^^ 
feilion  of  an  American  fhip,  which  was  feized  in  the  ^««« /n«J«  ^ 

T\'  rw^t  ^'  ■       *'  ».   1  11  them  for  the  uf« 

River  Thames  J  unqe^  tge   eipbargo  wh^pp  precede^  cHjuk  American 
the  declarationofhoftilitiefihftwgpn  Great JRritain  and  cmramenf 

It  was  ftated'in  an  affidavit  made  by  one  of  the  ^^ththatcoutt- 

^    •  J  /  J         '       .  try,  cannot  M 

partners  in  the  houfe  of  Sanfom  and  Co.,  thacjhey  had  allowed  upon  th» 
a^v^nced  coniiderable  fums  to  the  American  am\sx%  osTof  the  parties 
gKxbUng  of  tois  fhip ;  and  that  it  was  put  into  their  the  ftip''^^% 


owaen* 


poilellion  as  a  fecurity  for  the  repayment  of  the  nyoney  j^*°^^***^ 
advanced  bvThgir  houfe'orTracle :  Th^t  they  fent  the  the  debt focoo- 
flup,  under  the  protedion  of  a  licence,  bearing  date  cafe  b  mil  mom 
the  14th  of  ^t(f^i8i.i,  .tothe£^2///Vandb4ck}  anj  Sfm^^i^ 
that  the  amount  of  freight  earned  on  thff  ynyaorg^'lS?^  «g™<^  y  fi« 

.-- o ^-  -^ ^  — . ,  lapM     I    ji^^j   .^.■41  the  immediate 

^ptaced  to  the  credit  of  the  fhip  :  That  they  obtained  outfit  of  the 

t — ^^ ___ — -— S. —  ■  /  veflel,butforthe 

another  licence  m  February ;i  812,  for  a  lumlar  voyage,  general  mercan* 
but  made  no  ^ufe"^^  icj  becaufe  it  would  have  beoa  rf*£*^lS22» 
neceflary  to  have  advsuiced  money  for  the  purchafe  of 
a  cargo,  Fhich  th^y  deqlioed  to  do^  in  f onfi^qyonce 
rf  di^non-yrival  of  fome  remittmces^jKhuiL  theyTiad 
cxpefted  from  their  American  correfpondents^  It  was 
Tated,  Iifcewifie,  Ipthe  affidavit,  ^hat  by  way  of  furthier 
jeQiiriry,  ^  pawer  of  attorney  -ms  executed  on  the  7  th 
^  March  j8i2,  authoriflng  Sanfom  and  Co.  to  fell 
thefliip,  orto  employ  her  in  any  way  that  rb^y  n^ghr 
jSgemTHSlTeligibie  for  th^ir  iiiffir^^  A  letter  of  at* 
ioraey  to  this  efie£t  was  annexed  to  the  affidavit ;  and 
there  ws^s  alfo  exhibited  an  account^urrent  between 
the  parties  refpeding  the  fhip ;  from  which  it  appeared 
VOL.  u  A  A  that 
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bel^ew,    ^^*  *^  balance  due  to  Meflrs.  Sanfom  and  Co.  from 

-     the  American  owners,  on  the  3^1  ft  of  December  1812, 

^«/y<th,i8x3.  amounted  to  ^1,724.  ^.  od.      The  affidavit  alfo 

ftated,  that  the  American  houfe  of  trade  were  further 
indebted  to  Meflrs.  Sanfom  and  Co.  in  the  fum  of 
^3i^S7*  ^7^*  fot  which  they  had  no  fecurity  what- 
ever. 

Fbr  the  Crown,  the  King's  Advocate  and  Adams 
contended.  That  the  Court  was  not  at  liberty  in  prize 
proceedings^  to  attend  to  rnllatf^rpl  ^himR  ;  and  that 
the  legal  title  being  in  the  American  owners,  the  Ihip 
muft  neceffarily  by  condemned  .  as  enemy's  property. 
That  nothing  but  an  order  •  from  the  Crown^  direQ* 
ing  the  re-p^ment  of  the  advances  made  by  the  BritiJL 
merchants^  could  jufti^y  the  Court  hTpronouncing  for 

le  claim  which  had  been  made  on  their  behalf.  That 
Sfellrs.  Sanfom  and  l;o.  nad  no  lien  on  this  ihtp,  at 
leaft  nothing  that  could  be  lb  confid^red,  according  to 
tj^e  law  ofJEnfland.  That  the  power  of  attorney, 
which  had  been  produced,  did  not  contain  any  affigi* 
ment  of  the  fliip  to  them  by  way^rTecunty  forthc 


*  On  the  breaking  out  of  hofUlities  with  Daiwutrii  in  the  year 
1807,  an  order  in  council,  of  which  the  foDowing  is  an  extra£t» 
was  iflued  :  **  And  it  is  hereby  further  ordered,  that  in  cafe  any 
*'  advances  (hall  have  been  made  before  the  late  embargo,  viz.  the 
**  fecond  oi  September  laft,  by  any  Brbtfb  fubjeft  upon  the  credh 
*'  and  fecurity  of  any  (hip,  freight,  or  goods^  belongmg  to 
*'  i)flg^fubjefts«  which  may  be  condemned  asjprize^tctHi*  Ma- 
'^.^l^i^Kthe  amount  of  fuch  advances  fo  adually  made  (but  with* 
'^  out  further  compenfation)  (hall  be  paid  to  the  faid  BriAfi^ 
*^  fubje^s,  out  of  the  proceeds  of  the  property  fo  condemned, 
'*  upon  the  credit  of  which  the  advances  were  refpedively  made, 
<<  upon  due  proof  thereof  to  the  (atisfaAion  of  the  H^  Court 
«*  of  Admiralty,  &c.'»  ^ 

debt^ 
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debt,  but  merely  authorized  them  to  fell  thejreflfel»  or    j^^^^^^^^ 
to  empjoy^  her  till  a  fale  fliould  be  effe&ed.     That  the  :■ 

CSSftThy  decreeing  ^fleffion  of  this  (hip  to  Meffrs.  My  6th.  1^1$. 
San/am  and  Co.  would  in  effed  decree  that  the  Crown 
fliould  pay  the  debts  of  its  enemies,  finccjthe  debt  of 
the  American  owners  to  the  Briti/h  merchants  would, 
by  the  delivery  ofthe  ihip_ijtf^  f^4^  pniTpfflnnj  he  ^ 
gextmpulfliecL     That  part  of  the  money  had  been 


advanced  by  MefTrs.  Sanfom  and  Co.  fmce  the  embargo 
was  impofed,  and' tor  this  they  could  have  nothing  in 
tEe  nature  of  J  *lien_on"^_ffijp.  That  ithe  parties 
havTne  £uled  in  eftabliihing  either  a  legal  or  equitable 
title  to  the  Hup,  their  prayer  muft  be  rejeded. 

For  the  Claimants  it  was  contended,  That  although 

the  Crown  is  under  no  obligatioi^  to  allow  claims 

which  arejatent  only,  and  which  cannot  be  enforced 

without  the  aid  of  a  court  of  juftice ;  yet  it  is  bound 

to  refped  the  claims  of  its  fubje6l&upon  property  placed 

in  their  hands^  as  a  fecurity  ^o>r^  mgney  adyancedJ^ 

them.     That  fimilar  claims  had  been  allowed  by  the 

Crown  on  former  occafions.  Tobago^  DeWitj  5  Rob'.  2 1 8* 

Catiftaniiay   Harleffin^  {Edwards^ s  Rep.  232.)  Vrow 

Sarab^  Chjpna.  * 

Judgment. 


■*Mi»—  »    ,— ^B^— 1— *iW^ 


*  This  was  the  cafe  of  a  Dutch  fhip,  which  failed  in  July  1802, 
on  a  Toyage  from  the  Textl  to  ^tiriiiama__hut  put  into  Cowts  in 
diftrefs,  in  confequen^  ot  damage  ihe  had  fuftained  at  fea.  pn 
bis  arrival  at  Cowes,  the  mafter  applied  for  affiilanqe  to  Mei&s. 
D^f  of  thai  place^  who»  after  a  regular  furrey,  caufed  the  c.argQ 
to  be  milivered  and  warehoufed,  and  put  the  veffel  into  tJ^e  hands 
of  Meilrs.  Siiur  and  MrtcheUp  with  dire£Uons  to  them  to  make  the 
neceflary  repairs^  wbich  tkey  accordingly  didf  After  the  repairs 
bad  been  complrted,  the  ihip  and  cargo  were  feized»  under  the 
embargo  (15  May  1803),  which  preceded  the  declaration  of  hoC 

A  A  a  tilitiet 
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■ 

Th»  Judgment. 

Silvio  St  r. 


Sir  fy.  Sciftt.—Thh  it  the  cafe  of^JftteritMrdSAp 
W^Wi,i8i3.  vhichjias  been  feized  in  the  London  Docl^ikhd^^^ 
''to^ondemnation  as  the  property  of  an  enemy  to  tfi 
Cro^TH  of  thte  country^    No  regular  claim  has  been 
given  for  the  fliip ;  but  an  applicadon  is  made  to  the 
Coun  by  merchants  in  this  town  (Meffrs.  Siutfom  and 
Co.)  to  have  the  (hip  re-delivered  to  them,  ftatingthat 
it  had  been  placed  in  their  hands  as  a  fecurity  for  moDejTy 
advanced  by  them  on  account  of  this  very  (hip.  Caibt 
have  been  flated  in  which  the  Court  has  certainly  at^ 
tended  to  claims  fomewhat  fimilar ;  but  ia  all  thofit 
cafes  the  parties  had  fome  certain  evidence  cS  tfaeir  right: 
They  had  either  apofitive  lien^upon  the fl^ip^  orjisr^ 
JBTpoflcflion  ot  a  bottomree-bond,  nr  fom#*  fpg<-|fiiL 
fecurity.     In  this  cafe,  nothing  of  the  kind  is  made 
out  by  the  claimants  \  and  this  does,  I  think,  mate* 
rially  diftinguilh  it  from  thofe  cafes  which  have  been 
mentioned.    Here  is  nothing  but  an  affidavit  of  the 
•    claimants  themfelves,  ftaciag  that  they  have,  at  various 
tones,  advanced  mc»iey  for  the  ufes  of  this  flupi,  suid 
that  the  American  owners  had  put^  tbem  in  pofleffion 
of  it  as  a  fecurity  for  r^^Jj^^r  prr  rnntfa^tfd.     No  bo^ 
fomree^Bond  or  any  inftrument  of  any  kind  is  pro* 
duced  in  fupport  of  the  claim,  which  is  left  to  reft 
upon  the  mere  averment  of  the  parties  interefted.  The 


tlHties  againft  the  SaSavian  reptiMic,  andwtt^  proc^ed^d  tgafaft 

\    A  claim  waa  eivcn  by  Meffii.  SiAtr  anil 


as  droits  of  Admiralty.  A  claim  waa  given  by 
Jl'Ntcbei/.  for  thr  airouTit  of  the  repairs  done  by  Chem,  and  alfo  <MI 
behalf  ot  Meffrs.  Z>jf,  for  the  money  they  had  advan'ced  for  tilt 
vnliverin^  and  warehoufing  the  cargo,  and  other  incidental  et« 
pcnces.  The  Court  pro  ounced  in  favour  of  the  claims^  ttfit* 
ring  it  to  t'he  regiftrar  and  merchants  to  afc^rtainthefiaxtfs  admAjT 
due  Ui  the  claimaacs,  ^ 

perfoDI 
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perfons  who  have  made  this  affidavit  arc  certaiply  of        '^ 
the  higheft  rerpe£lability  in  the  clafs  of  perfons  to      '^'•T'py* 
which  they  belong ;  but  the  Court  cannot  take  a  tad  Ju/y  6tb»  1^3. 
of  this  fort  upon  the  bare  averment  of  any  perfons, 
however  refpeftable,    or  fuflfer  itfelf  to  make  per- 
fbnal  diftipdions  in  matters  of  this  kind.     It  expeds 
fe  be  tttrniih<?d  with  fomething  more  Tubftantial  than 
the  mere  affidavit  of  the  parties  theioiielves.     Nothing 
more  is  offer  d  in  the  prefent  cafe  ;  and  this  defeft  is, 
I  think,  fatal  (o  the  claim. 

What  Mr.  $an/om  fwears  is  this :  That  the  vel^el 
was  put  into  the  poifeflion  of  the  houfe  of  trade  jto 
which  he  belongs,  as  a  fecurity  for  money  advanced 
by  them';  but  this  ftatem^t  is  wholly. unfuppor,t^  l^y 
tocumcntary  evidencei,  and  reds  on  the  ai^rtion  of 
MrJS<q/w-himtd£.  What  fort  of  pofleffion  of  t^e 
ibip  was  given  to  this  gentleman?  According  to  hisoiwn 
ftatement,  it  was  entruded  to  him  partly  for  the  fate  of 
the  ihipy  and  partly  tor  its  employment  in  trade.  But 
■that  aoy  initrumeht  to  this  etfeJE  was  e&cctmidjrijr  that 
there  was  any  correfpondence  by  letter  yelatiyQitQ  tlyg 
bufinefsy  does  not  at  all  appear.  Thus  far  the  matter 
felts  upon  mere  verbal  agreement,  bet  wegri  the  partiep, 
,— -if  indeed  there  was  any  things  that  can  be  treated  .as 
an  adual  agreement^upon  the  iubje^  Then  (at  a  yery 
late  date)  comes  a  general  power  of  attorney }  fuch  as 
might  be  very  well  granted  to  any  other  agent,  who 
had  no  claims  whatever  ^on  the  ihip.  The  accounts 
tooare_madg  out  in  the  way  in  which  any  otherjiggnt 
muftbe  fuppofed  to  ma^?  gut  hn  ^rr'^v^^nj  for  the 
proSts  earned  by  this  ihip  in  the  way  of  freight  are 
placed  to  the  account  of  the  principal  in  ^^i^iou 
There  is  fo  manifefta  deficiency  iq  tl>e  t^y\^f^ni;^f^  lhat 
It  18  impofliblelor  the  Court  to  fu(la^  the  dqm^nd. 

A  ^"^  3  Another 
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The  Another  very  important  xonfideration  in  the  prefent 

cafe  IS,  that  the  advances,  which  arc  vftated  to  have 


My  6th,  X813,   been  made,  were  not  merely  for  the  purpofe  ofcover- 

ing  expences  incited  in  the  repaiiV^doutfif 


Veffei,  but  for  the  general  mercantile  tranfaftions  of  ^ 

the  American  owner.    The  Court  has  never  gone  the 

iengtti  of  ailowing^a  claim  fo  founded*  What  was  done  | 

in  the  cafe  of  the  Vroiw  Sarah ^  Chffina^  and  the  other* 

cafes  which  have  been  mentioned,  was  to  give  Engltfh 

merchants,  from  the  bounty  of  the  Crown,  the  ex* 

pences  incurred  in  the  outfit-  of  \\\^  v^'flfel  i>pm^/^Sarl»ly. 

lefore  the  feizure  was  made.     It  was  thought  by  the 

Court,  and  by  the  Government  alfo,  that  it  would  be 

a  harih  meafure  to  make  Britijh  merchants  fuftain  the 

lofs  of  money  fo  expended.     But  iier^  the  Court  is 

called  upon  to  invefligate  tranfadions  wfaicli  have  no 

fubftannve~sfGiiity  to  rbe~prel5it,  andlo  examine  ac- 

countsjjf  profit  and  lofs  upon  a  courle^oiF  trade  wbich 

'wasgoi&g-Gn  loFa  number  of  years.     I  am  cli^y  of 

opinion  that  it  is  not  within  the  province  of  this  Court 

to  enter  upon  fuch  an  inveftigation.    There  may  exifl: 

counter-demands  on  the  pai^  of  the  American  owners : 

there  may  be  difputed  accounts  befWeen^  them^  and 

Sanfom^%  houfc  of  trade,  to  which  the  Court  can  have  no 

accefs.    Differences  may  exift  as  to  the  employment  or 

non*employment  of  this  vefleL  The  owner  may  perhaps 

fay  that  the  (hip  was  not  employed  according  to  his  order. 

Ithinklfhould  depart  from  all  confiftency  of  judgment, 

if  I  were  to  allow  a  claim  like  the  prefent,  which 

<]iffers  fubftantially  froni  thole  to  which  it  has  been 

reprefented  as  fimilar,  whjch  is  latent,  ancient  in  point 

of  -time,  and  unaccompanied  by  any  iatisfa^tory  proo^ 

If  I  were  to  take  this  (hip  out  of  the  poffeffipn  of  the 

fqizor,  I  muft  probably  be  under  the  neceffity  of  doing 

~tlw 
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the  i^xot  with  every  other  fliip  which  has  been  feized    3,^^^^,^ 
lirthc^inncrw^ ;  tor  1  iuppofe  there  is  hardly  any 


tSnerican  ihip  in  this  country  for  which  advances  have  •^**^y  ^^^»  **M* 
not  been  made  in  a  fimilar  manner.  Every  agent  to 
whom  an  American  (hip  has  been  configned  for  em- 
ployment in  European  trade,  has  the  fame  kind  of 
pofleffion ;  and  many  of  them  have  doubtlefs  orders 
to  fell  the  Ibip,  if  no  advantageous  employment  can  be 
procured.  All  that  Mr.  Sanfom  ilates  in  his  affidavit, 
points  rather  to  the  direction  and  management  of  the 
(hip,  for  the  benefit  of  the  American  owner,  than  to 
any  pofleffion  by  way  of  fecurity  to  himfelf.  I  am, 
yiKier  the  neceffity  of  rejecting  the  claim. 


SPARKLER,  Brown.  ikemhnTii. 

18x3. 

THHIS  was  a  claim  on  behalf  of  His  Majefty's  (hip  a  Oup  in  fight  at 
Armide,  to  (hare  m  the  falvage  which  had  been  tu^  k  esadST 
j  decreed  to  the  Nimrod,  for  the  recapture  of  this  Britifl}  ^^^^ 
'  (hip  and  cargo  from  the  hands  of  the  enemy.    The  3J^^^ 

claim  was  founded  on  the  fad  of  fight  and  of  joint-  g»^'»ftfli 

chafing.     There  was  alfo  a  queftion  of  cofts,  arifing  cfaihipwhkh 
jupon  the  mifconduft  of  the  Nimrody  from  which  ihip  Jlll^rf^^ 
!  falfe  information  had  been  given  refpefting  the  prize,  ^** 

and  had  occafioned  a  neceflity  for  the  expences  attend* 

ing  this  litigation, 

■  * 

« 

Judgment. 
Sir  /f^,  Scoit. — ^Thl$  cafe,  which  is  one  of  aflcrted 

■ 

joint-capture,  has  been  defcribed  in  the  argument  as 
^n  extreme  cafe  \  but  I  own  that  it  does  not  appear  to 

A  A  4  me 
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Tlje         me  to  anfwer  that  defcription.    The  rule  of  la*  Upon 
'  this  ftbjcft  IS,  that  a  fhip  in  Jight  at  the  lime  of  cap- 


Dtcmber  ad,  hire  is  entitled  to  fliare  in  the  prize  fitom  that  drcum* 
ilance  alone,  unlefs  the  cafe  happens  to  fell  Within  one 
erf  the  exceptions  to  that  general  rule;  fuchasthe 
chxumftance  of  fleering  a  dii  eftjy  contrary  courfe ; 
for  th'at  might  defeat  an  interdt  which  would  other- 
wife  have  been  fupported  upon  the  ground  of  being  in 
fight.  It  may  feem  hard  upon  the  a<5tual  captor,  that 
a  veffelj  which  was  perhaps  fcarccly  in  fight^  and  con- 
tributed nothing  to  the  capture,  fliould  be  entitled  lo 
an  equal  Ihare  of  the  benent  witli  another  fhip,  which 
may  perhaps  have  been  engaged  in  a  long  purfuit  of 
the  prize,  and  may  likewife  have  fuftained  a  very  fevere 
conflid.  "Where  exeiP4kMi«  of  this  kind  have  been 
made  by  the  adual  captor,  and  no  afliilance  has  been 
aflforded  by  the  velTel  claiming  to  fhare.as  joint-captor, 
the  cafe  may  very  properly  be  called  an  extreme  one ; 
bur,  according  to  the  ftaiement  contained  in  the  aHe- 
gatiqn,  there  was  in  this  cafe  an  adual  contribution  ^ 
afEflance  on  the  part  of  the .  Armide^  for  that  fhip  is 
aflerted  to  have  joined  in  the  purfuit  with  the  Wmtsi* 
Such  a  claim  is  not  to  be  defcribed  as  an  extreme  one, 
or  as  one  which  the  Court  would  flrain  hard  to  rejeS. 
It  is  rather  entitled  to  be  confidered  in  a  favourable 
point  of  view  ;  for  the  law  is  willing  to  favour  the  in- 
terefts  of  all  who  contribute  their  endeavours  to  capture 
the  veffels  of  the  enemy. 

Upon  the  fafts  of  the  cafe,  I  can  entertain  no  doubt. 
The  fad  that  the  Armide  faw  the  prize,  and  was  alfo 
feen  from  the  prize,  is  indifputably  proved.  It  is 
proved,  likewife,  that  flie  was  fleering  in  a  direflion 
towards  the  prize  ;  nor  is  it  a  fufficient  contradiftion 

to  this  to  fay,  that  flie  fleered  a  courfe  different  to  that 

of 
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of  the  Nimrod  j  for  it  is  not  neceffafjr  that  the  joint-        th# 
captor  fhould  purfue  the  prize  in  exadly  the  fame  .J[^JiLl^ 


courfe  v/hh  the  adiual  captor :  indeed  the  (ituation  and  December  7d, 
bearing  of  the  (hips  to  the  prize  and  to  each  other,  *  '^' 
may  frecjuently  ntake  it  proper  that  they  fliould  ftiap^ 
their  courfes  in  diredions  not  priecifely  the  fame.  The 
fea,  as  I  before  obfervcd,  is  eftabHflied,  that  the 
Armide  ftccred  in  purfuit  of  the  prize,  and  that  flie 
uras  feen  by  the  prize  fo  to  do ;  and  though  the  light 
tras  now  and  then  obfcnred,  yet  the  purfnk  was  coti- 
tinued  up  to  the  time  of  capture,  and  even  after  it  had 
taken  place.  *  With  rcfpeft  to  the  identity  of  the  three 
fliips,  there  can  be  no  doubt ;  for  it  is  next  to  an  im- 
poffibiiity  that  the  very  fame  circumftances  (hould  have 
occurred  to  three  other  veffels  precifely  at  the  fame 
time.  According  to  the  reafoning  of  the  Court  in 
other  cafes,  I  muft  hold  the  fad  of  identity  to  be 
fetisfaaorily  eftabliflied  by  the  coincidence  of  feveral 
circumftances. 

I  proceed,  in  the  next  place,  to  confider  the  quef-  Aanaicjpiar 
tion  of  cofts.     Now  it  is  evident  drat  there  has  been  ftj^ftion^r^ 
fuch  a  degree  of  mifcondufton  the  part  of  the  aflual  ^"^^^"5^1^ 
captor,  that  would  juftify  the  Court,  if  it  was  difpofed  ^^^  vifite4wi* 
to  aft  rigoroufly,  in  vifiting  hhn  with  cofts.     It  is  a 
painful  thing  in  any  cafe  to  fee  that  in  the  fwom  anfwers 
lefs  attention  is  paid  to  the  fanfliity  of  an  oath  than  i$ 
due  upon  all  occafions  to  fo   ferious  an  obligation. 
After  the  prize  had  been  boarded  by  the  Nimrod^- it 
appears  that  a  lieutenant  and  midihipman  were  fent  off 
to  that  (hip  from  the  Armide^  with  diredions  to  make 
enquiry  refpecting  the  name  and  other  particulars  of 
the  veffel,  which  had  been  boarded ;  and  that,  upon 
their  arrival  on  board  the  Nimrodj  they  were  aflbred 
that  no  prize  had  been  made^  but  that  a  tranfadion  of 

a  totally 
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Th9        a  totafly  di£Ferent  nature  had  taken  place : — ^That  the 
fAHKLBi.     yggjgj  which  they  had  been  purfuing,  was  found  to  be 

December  94,  protcfted  by  a  licence,  and  had  on  that  account  been  di& 
'  *^'  miflfed.  In  confequence  of  the  reprefentation  fo  made, 
and  to  which  full  credit  was  then  given,  the  claim  of 
the  Artfudi  was  for  a  time  abandoned,  and  it  was  from 
mere  accident  that  the  truth  was  after^rds  difcovered. 
The  ezcufe  which  has  been  fet  up  by  the  perfon  who 
returned  the  anfwer,  that  he  returned  a  falfe  anfwer, 
becaufe  the  queftion  was  not  put  to  him  by  the  proper 
perfon,  is  unfatisfa&ory.  Want  of  authority  in  the 
perlbn  putting  the  question  might  at  the  utmoft  be  a 
leafon  for  declining  to  anfwer  altogether,  but  can 
never  juftify  an  attempt  to  miflead,  by  returning  an 
anfwer  altogether  falfe.  According  to  the  real  de- 
merits in  this  condu£k,  I  fhould  feel  myfelf  jufUfied  in 
condemnmg  the  party  in  the  cofts  of  this  litigadon ; 
but  it  muft  at  the  fame  time  be  recollefted,  that  be  ii 
the  aftual  captor,  and  that,  from  the  fize  of  the  Armide^ 
for  whofe  intereft  I  have  pronounced,  the  fhare  of  the 
Nimrod  will  be  very  much  diminifhed*  It  would  be  bard 
too  to  take  away  any  of  the  rights  of  other  officers  and 
men,  who  are  not  implicated  in  this  a£t  of  mifconduft« 
I  fhall,  therefore,  content  myfelf  with  pronouncing 
for  the  claim  of  tl)e  Armde^  and  directing  the  exf 
pences  '  of  the  two  commiffions,  for  the  examination 
of  witnefles,  to  be  deducted  from  the  fhare  of  tli? 

l^fimrod. 


The  counfel  for  the  commander  of  the  Nimrod 
having  reprefented  that  tl^e  expence  would  exceed  his 
fhare  of  the  prize,  which  muft  be  reduced  very  lo^ 
by  his  own  expences,  and  by  ^he  magnitude  of  th$ 
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fhareto  which  the  Armide  wouM  be  entitled,  in  ccm-  The 

fcquence  of  the  fize  of  ihat  fhip,  the  Court  direded  ^'^^*'^'-'** 

the  parties  refpedively  to  pay  their  own  expences ;  but  Xkomher  ad, 

expreffed  a  wifh  that  this  (hould  be  underftood  as  not  *^'^* 
lEJthdrawfagjts  difapprobatlon  oi  the  conduct  ot  the 
officer  of  the  Nimrod. 


JOHN,    Turner.  Ikeemher  ad, 

1813. 

^  t  ^HIS  was  a  claim  on  behalf  of  the  commanding  of-  ^he  buden  or 
ficers  and  crew  of  His  Majefty's  Idoop /ioyj/j/?,  proof  lies  mwn 
to  {hare  in  the  falvage  due  for  the  re-capture  of  this  up  >  claim  or 
Britijh  (hip  and  cargo,  which  had  been  taken  by  the  fc'C^S* 
enemy,  and  re-taken  by  H.  M.  S.  Bermuda.    The  25^^  "^^ 
circumftances  of  the  cafe  are  fully  dated  in  the  judg-  fupportedby 

r    m       r^  JO     ^jj^,  evidence  is 

i^ent  or  the  Court.  infufficiem  to 

eftablifli  fucb  a 

Judgment.  cUim. 

Sir  fV'.  ScotL — It  is  hardly  neceffary  ibr  me  to  repeat 
the  obfervation  which  the  Court  has  in  very  many 
cafies  occafion  to  make,  that  the  aftual  captor  is  the 
favourite  of  the  law,  and  that  the  Court  will  notfuffer 
his  intereft  to  be  affeded  but  by  evidence  the  •  moil 
fatisfa^ry*  The  onus  probands  lies  upon  the  party 
fetting  up  a  claim  as  joint-captor,  xwho,  in  order  to 
eQablifli  it,  mull  bring  very  clear  proof  in  fupport  of  * 

his  cafe.  The  evidence  of  relcafing  witneffes,  if  un- 
iupported  by  other  teftimony,  has  always  been  held 
mfufficient  for  fuch  a  purpofe.  An  allegatiop  has  been 
given  in  this  cafe  in  which  it  is  pleaded,  "  that,  on  the 
♦*  2d  of  November  1811,  the  perfons  on  board  the 
•?  R.^^liA  obferved  a  brig  under  the  land  on  the 

5  J«  veath^r- 
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Th«        **  '\wather4>ow,  and  (boa  difcovered  the  fame  to  be  ISs 
*       **  Majefty's  fcip  the  Bermuda  ;  and  fliortly  afterwaids 


tkember^.  ^  they  c^ervod  another  brig  nearer  to  the  laad,  and 
^^^'  '*  to  the  eaftward  of  Su  Vakry^  which  then  bore  feom 
^  them  fouth-weft  abocit  ten  or  eleven  milea ;  that 
*^^  they  immediately  afterwards  faw  tb^^ermuda  ooder 
^*  fail,  working  to  windward,  in  chafe  of  the  faid  brig ; 
'*  and  they  obferved  her  to  fhorten  fail  and  heave  to, 
^^  and  the  faid  brig  bear  up  ;  and  at  fuch  time,  being 
<<  about  7  A«  M.  of  the  faid  day*  the  Bermuda  boarded 
^*  and  re-captured  the  faid  brig/*  Really  one  would 
fuppofe,  from  this  r^efentation,  that  the  Bermiida 
berfelf  boarded  the  prize ;  wfiereas,  in  point  of  h&t 
it  turns  out  that  the  boarding  took  place  from  the 
.boat  (or  gig  as  it  is  called)  of  the  Bermuday  which  was 
atibme  diltance  from  the  ihip,  and  that  fhe  herfelfdid 
I20t  coHie  up  till  half  an  hour  afterwards.  The  releaf- 
ing  witnefTes^  who  have  been  examined,  though  incfi- 
vidually  they  may  be  perfons  of  very  great  credit,  are 
ftill  fubjeft  to.  the  obfervation  which  has  been  before 
made  regarding  all  witnefles  of  the  fame  defcription, 
that  a  claim  cannot  be  eftablifhed  upon  their  evidaioe 
only.  That  no  other  witneffes  have  been  examined, 
is  the  fault  of  the  afferted  joint-captor,  whofe  inlereft 
required  him  to  produce  them,  if  he  had  it  in  bis 
power  fo  to  do.  The  only  evidence  with  which  the 
Court  has  been  fumifhed,  in  addition  to  that  of  the 
releafmg  witnefles,  is  contained  in  the  anfwers  of  Cap* 
tain  Cunningham^  the  adiual  captor ;  and  I  think  it 
extraordinary  that  the  cafe  (hould  have  been  left  here* 
Captain  Cunningham  ftates^  in  his  anfwer,  "that  his  gig 
**  came  up  about  feven  o'clock  with  the  faid  veflel,  whca 
<^  the  faid  officer  and  men  boarded  and  re*captured  her, 
^^  when  flic  proved  to  be  the  brig  John  ;  but  he  denies 

«  and 
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^  and  dUbelieves  that  at  fuch  titne  His  Majeft/g  (loop  .j^ 
^  Royalift  was  in  fight  thereof,  or  capabls  of  aiding  .  Jobk. 
•*  and  affifting  therem,  if  it  had  been  neccfiary,  or  that  "^^^^JjJ^ 
^  die  Royalijt  was  fecn  by  the  perfons  on  board  the  >3ii. 
^  faid  brig  \  for  he  fays  that^  when  he  faw  the  laid 
^  brig  JiAn  coming  out  before  the  wind  in  the  poflef^ 
**  fioa  of  his  boat*t  crew,  he  fent  a  midlhipman  to  the 
^^  maft-head  of  the  Bermuda y  to  difcover  whether 
^<  there  was  any  veflel  in  fight,  who  reported  that  there 
^  was  none,  and  which  he  yerily  believes  to  be  true. 
<^  He  further  fiiys,  that,  about  half  an  hour  after,  the 
^  John  was  captured  by  the  Bermuda^  which  had  hove- 
*^  to,  and  another  boat  was  fent  on  board  for  the  maf* 
^^  ter  dP  the  faid  brig,  who  returned  with  him,  and  the 
*'  brig  was  then  taken  in  towby  the  Bermuda ;  and  thai 
'*  when  the  Bermuda  tacked  a  few  minutes  previous  to 
*'  her  fo  heaving  to^  the  Royalift  was  firft  feendiredly  to 
**  kewaid  from  1 2  to  1 5  miles  diftant ;  and  that  about 
^  I'D  o'ck>ck  the  fame  day,  the  Bermuda  paflbd  within 
^  hail  of  the  RByaliJi:*  So  far,  therefore,  the  anfwer 
of  Captain  Cunningham  contains  a  dired  negadve  of 
the  claim  which  has  been  fet  up.  Captain  Downk,  he 
fays,  aiked  him,  "where  the  faid  brig  which  he  had 
"  in  tow  was  from,  and  how  laden  ;  to  which  he  re- 
"  plied,  laden  with  wine ;  and  that  Captain  Downie 
•*  then  faid.  We  faw  you.**  It  is  a  pity  this  was  not 
put  in  a  more  clear  and  pointed  manner  by  Captain 
Downie^  if  he  had  any  intention  of  aflferting  the  right 
of  the  Royaliji  to  (hare  in  the  capture.  One  of  the 
witnefles,  indeed,  fwears,  that  Captain  Downie  faid, 
**  We  faw  you  take  her  ;*'  but  in  this  he  is  not  fup- 
ported  by  the  other  perfons  who  have  been  examined 
on  the  plea,  and  (jistellim^ny,  therefore,  is  not  to  be 
much  regarded.    The  reply  of  Captain  Cunningham 

leaves 
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Tha         leayes  the  matter  equally  at  large,  ^WefawjcUj  ioo^ 
but  not  fpecifying  at  what  particular  time.  One  would 


id»  naturally  fuppofe,  that  this  converfation  referred  to  the 
'  '^*  time  of  capture  ;  but  it  is  by  no  means  certain  that  it 
is  fo ;  and  Captain  Cunningham  fwears  that  he  had  no 
fuch  meaning,  but  that  ^  he  meant  at  the  time  before 
^^  fiaUd  in  bh  anfwer^^  and  not  at  the  time  when  the 
recapture  was  effe£fced.  It  has  been  contended  in  ar- 
gument, and  the  principle  has  not  been  denied,  that 
if  there  is  any  ambiguity  in  the  cafe,  it  is  fufficient  to 
put  an  end  to  the  claim  of  the  afierted  joint  captors. 
Their  cafe  reds  entirely  upon  the  evidence  of  the  re- 
leafing  witnefles,  which  is  not  refting  upon  a  rock ; 
and  tlie  party  has  thrown  away  or  loft  the  opportunity 
of  examining  other  wimefles.  As  Captain  Cunningbam^ 
in  his  anfwer,  does  not  fupport,  but  denies,  that  he 
meant  what  Oiould  be  more  naturally  underftood  from 
the  terms  of  his  anfwer,  the  Court  is  bound  to  aq^ly 
that  interpretation.  The  cafe,  then,  refts  on  th^  evi- 
dence of  releafing  witnefles  only,  which  is  not  fuf- 
ficient ;  and  I  am,  therefore,  under  the  necei&ty  of 
pronouncing  againft  the  claim  of  the  Reyali/I. 
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MATILDA,  RaNTIN.  Dec»^  x6di, 

^HIS  was  the  cafe  of  an  American  privateer,  which  ThemiUMiry  cha. 

^    was  captured  on  the  27th  of  March  laft,.off  the  ^^^^"^ 

Coaft  of  BrqRh  by  the  Britijb  priyateer  the  Liwi,  after  ^y  <»F«"r«  «<* 

'  ,  re-capture  as  to 

a  very  fevere  a&ion,  in  which  the  commander  and  eztiDguUh  the 
firft-lieutenailt,  with  feveral  of  the  crew,  were  killed,  m^ej!  ** ' 
and  many  others  wounded.    A  prize-mafter  and  fome 
men  were  put  on  board  from  the  Liouj  and  the  veflel 
was  defpatched  for  England  \  but,  in  the  courfe  of 
her  voyage,  being  about  eight  leagues  to  the  weftward 
of  Scillyy  (he  wai  retaken,  on  the  13d  of  July^  by  the 
American  floop  of  war  the  Argus ^  which,  after  taking 
out  all  thepeople  put  on  board  from  the  Uon^  but  leav- 
ing two  of  the  original  crew  of  the  Matildaf  put  the 
mailer's  mate  and  twelve  other  men  from  the  Argus  on 
board,  and  dire&ed  them  to  navigate  the  veflel  to  the 
firft  French  port.     On  the  25th  of  July^  the  fliip  was 
again  taken  by  the  Briti/h  frigate  the  Revolutionaire, 
and  brought  to  the  pott  of  Plymouth*    The  crew  of 
the  Matilda'  confided  of  8 1  perfons  at  the  time  when 
(he  was  taken  by  the  Lionj  5  of  whom  were  killed  in 
the  a£tion,  and  24  wounded,    who  were,  with  the 
furgeon,  put  on  fhore,  and  fent  to  the  hofpital  at  Per^- 
TUtmbucc  i  47  others  were  landed  at  St.  Salvador^  in 
confequence  of  an  arrangement  made  between  the 
Britijh  conful  at  that  plai:e  and  the  conful  of  the 
United  States^  who  likewife  gave  a  receipt  for  the  24  * 
men,  who  had  been  landed  at  Pernambuco,    The  re- 
maining  four,  who  were  officers,  were  fuflered  to  go 
on  parole.    The  (hip  was  condemned  as  a  prize  taken, 
by  H.  M«  S.  Revolutionairc\  but  the  queftion  was, 

whether 
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The        whether  fhe  had  not  fo  loft  her  military  charader  br 

AAATILD  k. 

capture  and  re-capture,  as  to  extinguifh  the  right  to 


Stcmber  j6th, (head  money. "  ^ 

The  Court  exprefled  its  inclination  to  go -as  far  as 
poffiUe  in  fupport  of  a  claim  for  head-money  under  fuch 
circumftances,  and  accordingly  decreed  head-money 
for  15  men  to  be  d«e  to  the  RevoltdUmaire,  and  for  8a 
men  10  the  Uon^  the  prize  having  been  afihuily 
brought  home  notwithftanding  an  intermediate  hoftik 
repoiS^on* 


yanuary  51ft,  EMPRESS,   MORAN. 

X814. 

^yfflS  American  (hip,  laden  with  a  cargo  of  fugar, 
coffee,  cotton,  and  other  good^,  was  captured  ia 
the  profecution  of  her  voyage  from  Neu)  Tort  to  Bm* 
deauz,  about  midnight,  on  the  29th  of  Nowmkr 
16 12,  by  His  Majefiy's  floop  of  war  Rover y  Francis 
ErflAne  Lock^  JCfq.  commander,  and  broyght  to  iVf- 
mmHb.  A  claim  of  joint  capture  was  given  on  bci^tf 
of  1^  commanding  officers  and  crew  of  His  Majefty'fi 
^p  Bsctver^  under  the  circumAances  flated  in  4be 
trdgment  of  the  Court, 

Sir  W.  SiCQiU^^TYk\i6  is  a  j^ueftiosi  x£  ]^ivfi,  isa^iim 
between  two  of  His  .Majefty -jS  ihip$,  the  Bcawr  aj^d 
the  Rover f  arifmg  u|>oii  the  capture  of  this  y^newfi^ 
ihip'aad  cargo.  ThefaS:spftbecafe^rje  prdopi^sdjo 
the  Court  in  an  allegation  given  in  ofi  i^ohf^  t>f : Ac 
£eM€rj  the  ai{erted  joint-cap^ar ;  to  which  the  MfRfis 
of  the  ^ual  cs^tor  havie  been  taken  ;  and  alfoii|K^ 
the  esidcnce  of  throe  xeleafiog  witnefles.    ThdS?  ^* 

10  neffes 
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nefles  are  of  a  fuperior  quality  to  thofe  who  are  ufiially 
examined  in  cafes  of  this  kind  ;  but  releafing  witneffes 
are  not  at  any  time  favourites  of  the  law^  and,  except   January  ^^^ 
fo  far  as  they  are  confirmed  by  the  teftimony  of  others,        '  '^ 
their  evidence  will  go  but  little  way  to  ellablifh  the 
neceffary  fads. 

The  allegation,  in  this  cafe^  was  admitted  without 
opp6(ition,  but  that  is  a  circumftance  from  which  the 
parties  can  derive  no  great  advantage :  To  oppofe  the 
admiflion  of  an  allegation,  or  not,  is  in  all  cafes  matter 
of  difcretion.    It  may,  in  many  inftances,  be  advan- 
tageous fo  to  do,  but  it  fometimes  happens  that  the 
cafe  of  the  adverfary  is  amended  by  an  objedion  to  the 
admiflibility  of  his  plea.    If  there  had  been  any  oppo- 
fition  in  the  prefent  cafe,  the  probability  is,  that  the 
allegation  would  have  been  fo  altered  as  to  bring  the 
cafe  more  fully  before  the  Court,  by  an  accurate  (late- 
ment  of  the  circumftances. 
The  allegation  dates,  **  that  His  Majefty's  brig  of 
war,   the    Beagle^    John  Smitb  Efq.    commander, 
being  on  a  cruize  againft  His  Majefty's  enemies  in 
the  Bay  ofBifcay,  about  eight  o*clock  in  the  morn- 
ing of  Sunday j  the  29th  .of  November  lad,  thofe  on 
board  her  difcovered  a  fail  to  leeward,  ftanding  to 
"  the  north-eaft,  the  wind  then  being  about  fouth  and 
by  weft,  blowing  moderately,  to  which  they  imme- 
diately gave  chafe,  and,  foon  after,  perceived  a  brig 
ftill  farther  to  leeward,  likewife  in  chafe  of  the  fame 
objeft,  which  appeared  to  be  an  American  attempting 
to  cfca^  into  a  French  port  ;  that  the  faid  fecond^ 
veffcl  fo  difcovered  was  His  Majefty's  brig  of  war 
**  Roijer^  the  laid  Francis  Erjkine  Lo^yEEfq.  commander, 
*^  t<iV  other*  party  ^' in  this  caufe  ;  and  that  the  iJtw^r' 
*'  and  BeagJe  recognized  each  other  by  interchanging 
VOL- 1.  B  B  "  fignals 


cc 


<c 


cc 


u 


cc 


it 


cc 


cc 


cc 


<c 


37<^ 


CASES  DETERMINED  IM  THK 


ZmTmi I.     ^*  fignals,  and  jointly  continued  the  chafe  untU  aboiif 
■  ^*  two  o'clock  of  that  day^  when  the   brig  was  dif« 

**'25L^**'  **  covered  from  on  board  both  veflels  to  leeward  of  the 

'^  Rover,  and  apparently  a  confort  of  the  firft  dif- 
*^  covered  veflel ;  and  the  faid  Francis  Er/iine  Lock 
^^  Efq.  thereupon  by  fignal  requefted  inllrudions  of 
**  the  {^Id  John  Smith  Efq.  as  his  fenior  officer,  whether 
^^  he  (hould  difcontinue  the  chafe  of  the  faid  firft  dif' 
^'  covered  veffel^  and  go  in  chafe  of  that  tail  difcovered 
'*  as  aforefaid,  and  which  the  hid  John  Smith  Efq. 
'^  directed  him  to  do/*  Now  it  has  been  matter  of 
much  controverfy,  and  certainly  of  much  important 
controverfy,  whether  the  application  that  was  made 
by  Captain  Lock  was  for  advice  merely^  or  for  order_Si 
and  this  part  of  the  cafe  might  orobably  have  been 
e  clearer,  if  the  admilEon  of  the  allegatio'ir  had 
been  oppofed.  The  allegation  goes  on  to  (late  *^  that 
'*  the  Rover  thereupon  bore  lip,'  and  went  in  chile  ot 
"  the  faid  lall  difcovered  ^fifl,' and/ about  twelve  at 
^^  nighty  came  up  with  and  captured  her,  beingthe 
**  American  veflel  the  Emprejsy  proceeded  agamft 
**  in '  this  caufe  ;  that  His  ^Iajefty*8  laid  brig,  the 
Beagle,  continued  the  chafe  of  TKe  faid  fiflTdif' 
•*  covered  veflel^  in  fight  of  the  ^wr  and  the  faid 
**  laft  difcovered  vefleL  until  dark,  aq4  dyP'^^^ 
«  night  loft  fight  of  her  and  the  Rover.''    So  that  it 


f( 


ihould  appear  the^&^^did  continue  the  chafe  of  the 
prize  till  fix  o'clock,  when  it  became  dark ;  and  it  is 
not  difputed,  that  one  of  the  King's  (hips  went  in  pur* 
fuit  of  one  of  the  ftrange  veffels,  and  the  other  of  the 
Other. 

The  queftion  which  I  have  to  decide  is,  whetfacrjhe 
^gygrand  xliiBeazk  were  aftin^  ia  conjgert  with  »c& 

"  ptb(ff 
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ot1i«r  under  the  direftions  of  Captain  Smitbj  the  fenior         Th« 

ier  what  pafled  between  the  com-  _ 


IIPRKSS. 


manders  is  to  be  confidered  a  mere  confultation^  each  January  31ft, 
▼eflel  purfuing  its  own  feparate  interefts.  *^'^' 

Now  I  muft  fet  off!  with  the  prefumption  that,  upon 
view  of  two  of  the  enemy's  veBels.  it  was  the  intention 
of  both  the  commanders  that  both  the  enemy's  veflels 
mould,  it  poiiible,  oe  captured ;  for  it  is  the  duty  of 
tlie  iung's  fubjefts  to  ufe  their  beft  endeavours  to 
deftroy  the  commerce  of  the  enemy ;  and,  I  am  bound 
to  prefume,  that  His  Majefty's  officers  are  at  all  times 
willing  to  do  their  duty*  Where  both  the  parties  are  to- 
tally  independant  of  each  other,  it,  mdeed,  fuch  acafe 
caiv  exift,  then  they  muft  aA  according  to  the  beftof 


ir  reipeaive  juggments.  But,  if  one  is  fabordinate  to 
[e^ottier,  (ana  it  can  fcarcely  happen  otherwiJe,)  it 
Becomes  the  duty  of  the  inferior  officer  to  obey  the 
dire£tiohs  ot'  his  I'uperior.  Byjljcniles. of  the nayy,  it 
appears  that  a  lunior  otlicer,  upon  coming  in  fight  of 
a  fenior,  immediately  bfeomes  fubje^t  to  his  command^ 
and  muft  obey  him  without  any  previous  order  from 
the  Admiralty  to  that  eflfeft  ;  and  it  can  make  no  dif« 
ference  whether  the  orders  of  the  fuperior  officer  are 
czprefled  in  civil  or  in  peremptory  terms.  .  From  the 
the  anfwers  of  Captain  Locky  it  appears  that  the  com- 
mander of  the  Rover  originally  propofed  to  follow  the 
firft  difcovered  vgPeL  for  he  applied  in  the  firft  inftance^ 
to  know  whether  he  (hould  not  follow  that^  although  it 
appears,  from  the  fequel,  that  he  purfued  the  other  ved 
fel,  in  purfuance  of  the  direction  of  his  fuperior  officer. 
It  is  clear  that  Captain  Lock  applied  to  Captain  Smtb 
as  to  bis  fenfor  Ojfficer^  and  this  not  merely  as  to  a  perfott 
of  greater  experience^  but  asto  aperfon.qiQf;hgd  with  an 
authority  which  he  w^  hQ^^^  tn  hb^y.    The  anfwer 

s  B  2  which 
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^hich  is  given  by  Captain  Smiib  is  undoubtedly  civil 
in  its  termsy  but  it  prefcnbes  a  courfe  of  duty,  and 
*^'"*Tfi?l  ^^^'  cannot  but  be  confidered  as  equivalent  to  a  command. 
^^  I  think  you  bad  bettergo  after  the  other.**  We  fpeak 
I09  Ibmoumes,  to  a  fervant,  meanings  howevo;  at  the 
lame  times  to  command  him  to  do  the  thing  which  we 
defire  to  have  done.  It  is  quite  clear,  in  this  inflancet 
that  Captain  Lock  underflood  the  anfwer  of  Captaia 
Smiib  as  a  command  ;  for  he  immediately  conforms  to 
^is  diredions,  though  contrary  to  his  own  opinioa  ; 
and,  in  confequence  of  this  conformity,  the  capture 
was  ultimately  effeded  by  him;  the  Beagle^  in  the 
mean  time,  continuing  to  chafe  the  other  veflfel,  under 
the  hope  that  the  capture  of  both  'might  have  been  . 
effeded.  The  two  fhips  had  affociated  for  the  purpofe  i 
of  making  &e  capture  of  both  xeflcjs^  and  tKie  capture  1 
of.  one  of  them|  thq  prize  in  queftion,  was  made 
^  Kover^  in  confequence  of  direOJons  given  by 
HBf  feBlor  olfacer  commandmg  rhtBeajcUy  ana  a  dutn'^ 
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bution  ot  rne  force  punuant  to  thofe  direj 


iider  it  to  t>e  a  clear  rule  of  law«  that  fliii 
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6t  the  fame  fuperior  officer,  are  entitled  to  (hare  in  pa^;h 
lers  prizesi;  and  it  is  certainly  for  the  benefit  of  the 
public  iervice  that  a  rule  of  this  fort  fhould  prevail,  i& 
order  that  the  public  force  6f  the  fbte  may  be  dtf« 
tributed  fo  as  to  produce  the  greateft  pofiible  advantage 
ta  the  country,  and  the  greateft  poflible  annoyance  to 
the  enemy.  I  am  of  opinion,  thercforCf  that  the 
Bf^gkk  entitled  to  Ihare  in  the  prizes 
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FRIENDSHIP,  Cox.  ^^„^  „^ 

1814. 

'T'HIS  was  an  appeal  from  a  fentence  of  the  Vice-  if  the  daimant 
Admiralty  Court  at  Tortola,  condemning  this  fhip  hendcd  th?^*" 
and  cargo.    The  veffel  failed  on  the  25th  of  May  feXg^o^u 
1 81 2,    from  Martinique  J    then  in  Briii/b  pofleflipn,  "o^'^^^IJ"*'^*^ 
with  a  cargo  of  fugar,  the  produce  of  that  ifland,  and  p«mit  him  to 
was  captured  on  the  29th  of  the  fame  month,  by  His  infi^^tltt^m 
Majefty's  floop  Dominica,  at  a  fhort  diftance  from  Porto ^^^f^^ 
Rico,  to  which  place  (he  was  fteering  at  the  time  of  ofyke-Admini. 

'^  ^  ty  from  which  th« 

capture*  cafe  »  appealed* 

Judgment. 

Sir  fT.  Scott. — It  is  Admitted  that  this  fiup  was  going 
i^to  the  Spanijb  ifland  of  Port»  7?irpy  vrith  a  rargg  pf^ 
filgari  laden  at  Martinique^  fthen^  become  a  Britijh 

lony^  and  fubjed  of^  courfe  to  the  Briti/h  \^ws  of  . 

CB]ifi»..and  luake  it  to  be.an  adnutted.a)^m.inJaw  . 

I  MohBXL^fnr^fnD  m|npy  fvrf^mf;!!  a  Sritf^  cojpny th^ 

crf^hTiTnfrtrimiiiT  immtttiatftyittirhi  ♦^^vg^ffi 
Gbly^canfignedJa  Ninta  Scotia,  cm  acoQwnt  al 
tlie  ladere  refident  at  Martinique.  She  was  taked  4n  the 
29th  of  May  18 Id,  by  His  Majefty's  Hoop  Domintca^ 
under  the  command  of  Captain  Hockings,  and  upon  the 
ground,  as  he  aflerts  in  an  affidavit  bringing  in  the 
fliips  papers,  of  her  being  about  to  import  this  cargo 
of  Britijh  plantation  produce  and  manufefture  into  the 

A  claim  on  behalf  of  Britijh  proprietors  was  given 
the  next  day  by  the  mafterTalleging,  in  the  affidavit, 
his  intention  to  go  to  Nova  Scotia,  with  Uberty  to 
touch  at  St.  TAoma/s :  that  he  was  unable  to  fetch 
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'Hie         that  liland,  and  that  his  reafon  for  going  to  Porto  Ria 

„ _.  was  folely  to  procure    water  and  provifions,    being 

February  uth,  fcantily   provided  with  thofe  articles  ;  that  he  would 

have  fumiihed  himfelf  with  provifions  at  Martinique^ 
but  that  it  was1mpoflible>  from  the  fcarcity  which  pre- 
vailed there,  to  procure  them  in  that  ifland.  I  obferve 
be  fays  nothing  about  any  fcarcity  of  water  there. 

Nothing  is  clearer  than  that  this  proceeding,  on  both 
fides  opens  a  dired  queftion  of  fad  perfedly  underftood 
by  both  parties.  The  one  dates,  ezprelsly,  the  ground 
of  feizure ;  the  other  expre&ly  negatives  it.  There 
is  no  pretence  to  fay^  after  thefe  documents^  that  the 
party  is  taken  by  furprize,  and  condemned  for  he 
knows  not  what.  He  had  been  diftindly  told,  at  the 
time  of  feizure,  that  the  reafon  affigned  for  it  was^  that 
he  was  going  into  Porio  Rico  to  fmuggle.  He  diitindly 
upprehended  this  to  be  the  ground  .  of  proceeding  as 
well  as  feizure,  for  he  himfelf  confines  his  defence  to 
a  negation  of  that  charge,  and  that  charge  only ;  (o  th^t 
there  is  all  the  fubftantive  knowledge  poflefled  by  him 
that  could  have  been  conveyed  to  his  mind  by  the  mod 
regular  and  formal  circumlocution  of  articles,  or  an  in* 
formadon.  He  knows  the  faA,  and  he  knows  the  crimi* 
naiity,— that  it  is  to  fmuggle,  to  introduce  JSr/Vj/^  planta^ 
don  produce  and  manufadure  mto  a  foreign  fettlement. 
After  this,  it  is  not  fairly  open  to  him  to  allege  furprife, 
or  to  take  advantage  of  omiflions  (very  unaccountablei 
certainly,)  in  a  fubfequent  flage  of  the  proceedings,-^ 
in  the  libel,  although  it  muft  be  matter  of  furprife  that 
fuch  a  document  fo  conftru^ed,  with  fuch  violadons  of 
the  rules,  not  only  of  good  pleading,  but  of  common 
grammar  and  common  fenfe,  ihould  find  its  way  frodt 
the.  hand  of  any  pra^tioner  into  the  rejgifUy  of  anf 

Court, 

It 
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It  18  called  2n  allegation. — After  charging  the  decla^         "i^ 
ration  of  war  againfl  France  and  the  prize-commiffion  ' 
to  the  Vice-Admuulty  Court  at  Tortoja^  (neither  of  Mruary  nA, 
which  have  any  thing  to  do  with  the  cafe,)  it  charges        ^  *^ 
the  Have  trade  a£t,  and  the  havmg  flaves  on  board, 
which  have  as  little  to  do  with  it ;  and  then  ftates,  in 
three  articles,  commencing  with^  Whereas  it  isfo  and 
fo  provided  by  the  ftatutes  referred  to^  and  then,  with- 
out any  correlative  to  thefe  Whereases^  without  the 
aflertion  of  any  one  fad  that  contravenes  thefe  enact- 
ments, it  concludes  that  all  thefe  premifes  (what  pre- 
mifes?)  aretrue^  and  prays  a  condemnation,  as  prize, 
of  the  ihip,  cargo,  and  flaves,  as  the  pm^erty  of  the 
enemy ;  a  matter  that  is  at  an  entire  diftance,  not  only 
from  the  faft  itfelf  but  from  the  contemplation  of  it,— 
by  the  feizor,— by  the  Court,— by  the  defendant,— 
in  (hort,  by  eVery  perfon  whofe  attention  was  ever 
called  to  the  tranfadion.    The  true  iflue,  however^  ' 
having  found  its  way  into  the  caufe  itfelf,  \  fliall  not 
hold  it  to  be  vitiated  and  annulled  by  this  ftrange  in- 
knimenr^  which  rea^y  tranlcgndp  ^^^  ^^^  mAnfurP^f 
fn^ulgence  which  this  Court  is  in  the  habit  of  fliewing 
to  the  proceedings  of  any  of  the  inferior  Courts.  lean- 
not  diimiis  it  without  recommending  to  the  notice  of 
the  particular  Court  a -little. more  attention,  not  only 
to  the  laws  of  pleading  m  criminal  cafes,  but  even  to 
the  laws  of  grammar  in  all  cafes  whatever. 

This  objedion  being  difpofed  of,  it  becomes  me  tp 
take  notice  of  another,  which  has  been  urged  againft 
the  jurifdi&ion  generally.  An  objedion  certainly  not 
to  be  favoured,  as  coming  from  a  party  .who  volun- 
tarily andy  without  any  proteft,  claimed  redrefs  ia 
the  original  Court ;  and  there  not  meeting  with  ,the 

redrefs  he  claimed,  bimfelf  reforts  to  the  Court  of  ap- 

B  B  4 .  pellate 
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Th0  pellate  jurifdi£tion,  affirming  thereby,  as  far  as  bis 
fMzuD9mt9.  continued  ads  could  do,  the  authority  of  the  general 
fthruary  iitfc,  jurifdidian.  But,  without  reforting  to  any  admii&on  of 
***^  Jiis  or  any  affirmance  of  jurifdiSion  by  his  own  aSs,  I 
think  that,  in  the  prefent  ftateof  the  law,  no  real  quefiion 
(an  be  excited  upon  the  fubjed,  whatever  might  have 
peen  the  cafe  at  an  earlier  period,  when  the  language 
of  the  law  was  not  only  lefs  definite,  but  lefs  appUca- 
}}le  to  the  prefent  eftablifhment  of  thefe  Courts*  It  is 
hot  necefTary  for  me  to  trace  the  hiftory  of  this  jurifdic- 
tion  in  the  colonies,  which  has  certainly  varied  at  dif- 
.  ferent  times,  according  to  the  fuppofed  exigencies  of 
public  atfairs.  Times  may  have  been  wh^  no  fuch 
Courts  exifted  there,  or  if  they  did,  were  not  armed 
with  thefe  powers.  But  thefe  are  now  become  qvie^ 
tiohsof  mere  antiquarian  curiofity  and  refearch,  when 
the  law  has  declared,  by  its  moft  recent  enadmeDts 
upon  the  fubjed,  (8  G.  3.  c.  23,  and  49  G.  3.  c.  107,) 
that  the  Court  of  Tortola  is  of  fufEcient  proximity  to 
the  caufe  of  forfeiture  to  anfwer  the  requifites  of  the 
(latutes,  provided  the  fads  are,  in  their  own  nature, 
fuch  as  are  cognizable  in  this  fpecies  of  jurifdidion 
generally. 

The  &d  charged  is,  that  of  entering  a  Sfamjb  fet- 
tlement  to  fmuggle }  and  aiiother  objedion  which  has 
been  taken  is,  that  the  offence,  if  it  exifted  in  inten- 
tion, exiiled  there  ordy^  apd  was  not  confummated,  for 
the  veffel  had  not  entered  the  harbour  of  Porto  Rico^ 
and  much  le{s  was  there  the  corpus  delicti  required  by 
one  particular  ftatute  (22  &  23  Car.  2,  c.  26.) ;  for 
by  that  it  is  requifite  (as  far  as  the  language  of  the 
ftatute  indicates)  that  the  iipportation  (hould  be  con- 
fummated  by  laying  the  goods  onjhore.  But  the  law  has 
never  been  &>  conftrued.    This  later  ftatute  (22  $f 

23  Car.  2.  c.  26.)  contains  %  regulation  refpeding  the 
^    ■  bond 
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bond,  and  the  penalties  for  ah  a^ual  violation  of  the   fkicndship. 

bond,  which  baid  been  impoTed  by  one  of  the  fedioo^ ^ 

of  the  foregoing  ad  (12  Car.  2.  c.  18./  19O}  buJt  jU  ^'^7^"-*^ 

never  could  be  meant  to  repeal  the  offence  created  by 

the  former  ad.     It  never  could  be  the  intention  of  the 

Legiilature  to  tread  back  its  own  fteps^  aij,^  tp  i^cly p 

that  an  actual  landing  (hould  be  required  toconfummate 

tne  offence,  when  it  had  declared  that — the  /hifj^ing 

vjith  intent ^—-ibe  carrying  with  intents — the  conveying 

with  intent  J — the  tranfporiinz  with  intent^  that  tbey 

Jhotttd  be  there  lataonjhore.  perfe£^8  theoffiencg,  J2d»- 

cipis  ohjia  is  the  principle  of  the  rule.     It  does  not 

wait  till  tt^e  oiience  becomes  indefeafible  by  a  fecurp 

lodgment  of  the  cargo  in  the  foreign  port,  where  evi* 

dence  of  the  fad  can  be  with  difficulty  procured  ;  and 

when  the  gain  of  the  importation  may  be  made  to 

countervail  the  preffure  of  the  penalties.    The  principle 

of  the  law  is  to  arreft  the  mifchief  in  its  progrefs ;  to 

make  it,  not  only  penal,  but  barren  and  unprodu£Uve. 

The  very  intent  is  to  prevent  the  importation  into  the 

foreign  country  ;  and  it  would  be  a  ftrange  conftnio 

ijon  to  fay,  that  you  fhall  not  prevent, — ^you  fhall  only 

punifh  after  the  thing  has  been  done  ;  I  think,  I  may 

fay  confidently,  that  fuch  a  narrowing  conftrudion  has 

never  'been  once  pradically  applied  to  the  later  of  thofe 

l^atutes. 

Thefe  confiderations  bring  me  to  the  fads  of  the 
cafe*  It  is  admitted  that  the  veffel  was  going  to 
ftrto  Rieo — indeed  that  (he  had  adually  put  into  a 
pprt.  of  that  ifland  (Fabardo),  and  was  proceeding  to 
Foria  Rico  itfelf,  which  it  appears  that  this  (hip  had 
finmbled  into  on  the  preceding  voyage  under  a  mif- 
fi>rtu|ie,  and  with  a  cargo  precifely  of  the .  like  kin4 
which  was  there  landed,  and  difpofed  of.    Now  the 

prefumption 
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TiM        prefumption  of  law  is  clear^  that,  unlefs  a  necet 
__2J[_J,  fity  is  faii^y  created  of  entering  fuch  a  port,  a  fimilar 
AfrMiyxith,  purpofe  is  to  be  concluded.     The  intent  of  difcharg- 
*  '**      .  ing  the  cargo  muft  be  completely  purged.     How  is 
th&t  done  in  the  prefent  cafe  ?  The  mailer  aflerts,  that, 
at  the  ifland  of  Martinique^    wood  and  provifions 
could  not  be  obtained  :  that  is  a  ftartling  aflertion  ; 
but  taking  that  to  be  the  faft,  water  furely  could  have 
been  provided  in  fufficient  plenty,  and  if  he  did  not 
provide  it,  he  cannot  take  the  benefit  of  his  own  im- 
prudence  in  that  refped,  nor  charge  his  deviation 
upon  it.     And  yet  it  is  the  only  ground  on  which  he 
charges  it ;  for  he  admits,  that  he  had  provifions  fuf- 
ficient for  his  voyage  with  ceconomy ;  and  it  is  water, 
and  water  only,  that  he  calls  out  for  on  his  voyage  to 
Porto  Rico.     At  Fabardo^  where  he  firft  (topped,  they 
would  give  him  fire-wood,  but  by  the  moft  unintelli- 
gible parfimony,  no  water  ;  and  he  is  compelled  to  go 
on  to  a  rich  and  ilourifhing  city  to  obtain  that  moft 
neceflary  but  mod:  plentiful  of  all  commodities.     He 
difclaims  then,  the  neceflity  which  he  fets  up  in  the 
claim,  namely,  want  of  provifions,  of  which  he  enu- 
merates a  very  beggarly  ftatement,  though  now,  upon 
^examination,  fufEcient  with  ceconomy  for  his  whole 
voyage.    This  inconfiftent  account,  if  it  flood  fingle 
and  unimpeached,  could  not  be  accepted.     One  pre- 
tence is,  that  he  was  going  to  5/.  Thomas^  for  convoy, 
amongft  other  things.    This  is  depofed  to  by  himfelf 
and  his  mate,  who  can  fpeak  to  the  Halifax  deftma* 
tion  merely  from  the  information  which  he  received 
from  the  mailer,  for  he  knows  nothing  of  it  himfelf* 
He  fays,  they  remained  for  four  hours  at  Fabardo^  and 
took  in  two  boat-loads  of  fire-wood,  and  nothing  elfe* 
The  carpenter  firft  faw  her  at  Fabardo^  four  montht 

agOb 
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ago.    The  mafter,  he  fays,  told  him,  that  he  was        The 
afraid  to  go  to  St.  Thomas* s^  as  he  might  meet  with       '  '"*'"  ' 
men  of  war  there;  '*  that  he  believes,  from   this  /'^dnMryxfth, 
circumftance,  that  the  (hip  was  defigned  not  for  St.        *  *^ 
Thomas^ s^  but  for  Porto  Rico,  where  (he  was  actually 
going,  that  they  could  have  got  into  St.  Thomas* Sy  if  it 
was  the  intention  of  the  mafter  to  have  flopped  there ; 
that  he  pafled  that  port,  and  that  he  believes  the  cargo 
was  deftined  to  Perto  Rico ;  that,  after  the  man  of 
war's  boat  had  left  her,  the  mafter  ordered  the  cabin- 
boy  into  the  cabin  for  a  fmalL  gimblet,  which  he 
brought  up.    He  th^  defired  the  deponent  to  bore 
one  ofthe  water^afks,  and  let  out  the  water;  he  ac- 
cordingly bored  two  holes,  and  ftarted  the  water.  That 
the  officer  afked  him  what  thofe  two  holes  were  ?  and 
he  faid  they  were  worm-holes.    This  is  the  account 
given  by  the  carpenter,  and  he  is  confirmed  in  all  re- 
fpecls  by  the  cabin-boy. 

Upon  this  evidence  it  is  impoffibte  to  fay  that  the 
defence  is  fuftained ;  that  any  neceflity  is  fhewn  or  afted 
upon  in  the  way  in  which  it  would  have  been  if  it  had 
really  exifted.  But  the  cafe  does  not  refl  on  the 
mere  failure  of  proof.  I  think  there  is  affirmative 
evidence  of  a  credible  nature  to  eftablifh  a  conclufion 
of  fraud.  An  original  intention  purfued  with  all  the 
diligence  and  all  the  artifices  that  could  be  deemed  ne* 
ceflary  to  fecure  a  fafe  introdudion  of  this  cargo  into  this 
prohibited  port :  and  that  the  cafe  ftands  fairly  expofed 
.  to  the  penalties  of  the  ftatute,  under  a  competent  de» 
tedion  of  an  illegal  deftination.  I  fhall  therefore  affirm 
the  fentence  of  the  Court  below^  condemning  this  ibip 
and  cargot 
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■Mru^tyk,  'OHN,   BOCHANAK. 

The  Court  at     HPHIS  vas  ail  apf^cal  in  a  cauie  of  pafleifion  from  the 
n^"^Sib°Ji  fentcncc  of  a  pretended  Vice- Admiralty  Court, 

afpeii  finom  the  Jn  the  ifland  of  Guadalaufie. 

Vice-Adininity       The  counfel  for  the  refpondents  obje£ked  to  the 
JjStS  ^"^^   jurifdiabn  of  the  High  Court  of  Admiralty,  contend- 

ijQg  that  there  was  no  Court  of  Vice*  Admiralty  legally 
appointed  zt^Guadahufe ;  and  that  no  appeal  could 
he  received  from  the  fentence  of  a  Court  not  duly 
authorized. 

j^ncjuiries  were  dire£ked  to  be  made  with  refped  to 
^he  manner  in  which  the  Court  at  Guadaht^e  had 
^  been  conftituted ;  when  it  appeared  that  ic  had  h^n 

eftabliihed  by  dxe  fuppofed  authority  of  the  govemoTi 
without  any  dire£tion  from  the  Crown,  or  from  the 
Lords  Commiilioners  of  the  Admiralty,  for  that 
P^ipofe. 

.  For  the  appellant  it  was  argued,  that  the  Court  of 
Admiralty  would  ^ot  look  very  minutely  into  the  con* 
iUtution  of  the  in&rior  Court,  but  would  entertain 
the  appeal,  in  order  to  prevent  a  fiulureof  juftice,  and 
to  redrefs  the  injury  which  had  been  committed  by  an 
erpneous  fentence  ef  a  Court,  however  conftituted. 
They  cited  the  c^fe  brought  before  the  Court  of  Ad- 
inirsJty  from  the  irregularly  conftituted  Court  ofVicc 
A4miralty  at  Su  Nicholas  in  5/.  Domingo.  {TiomaSf 
id'^ay^  I  ft  Rq^in/on,  ^^2*) 

Court* — The  prefent  incKnatioQ  of  my  mind  is  to 
confider  this  caufe  as  not  depending  before  me.  The 
Court  below  not  having  been  eftabliflied  by  competent 
authority^  the  proceedings  before  ic  are  a  mere  nullity^ 

9  and 
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and  there  exifts  no  foundation  for  the  appellate  jurif-        Th« 

JOBW* 


didion  of  this  Court.    The  cafe  is  very  diffyent  where  . 

the  fcntence  of  a  Vice"Admiralty  CoiU't^  r^ularly  iWruay  tjtb^ 

conltituted^  is  pronounced  to  be  null  and  void  on 

other  grounds.    1  nere,  though  the  Sentence  ot  the 


fourt  below  is  declared  to  be  a  nullity,  its  authority, 
over  the  fubjeft  matter,  and  its  right  to  entertain  the 
foit,  remain  entire  and  uncontradided.  This  Court^ 
may  then  examine,  and  indeed^m^  neceflarily  exa« 
mine,  into  the  cafe  ;  but  here,  wh^re  the  Court  from 
which  the  pretended  appeal  is  brought,  has  no  original 
jurifdi£Uon,  it  is  difficult  to  fay  that  the  appeal  can 
be  well  founded.  In  the  cafes  which  have  been  men* 
tioned,  the  proceedings  were  here  infticuted  de  novo, 
and  canied  on  without  any  regard  to  what  had  pa&ed 
in  the  pretended  Court  at  St.  Domingo :  and  it  is  quite 
clear  that  the  cafes  muff  have  been  fo  conduced,  for 
they  were  frize'Cafes^  and,  if  they  had  been  heard' 
upon  appeal,  muft  of  neceffity  have  been  carried 
before  the  Lords^gf  Appealj^  and  not  before  the 
Court  of  Admiralty^  which,  as  at  prefent  confti- 
tated,  lias  no  appellate  jurifdi&ion  in  matters  of* 
prize.  I  fhall  not,  however,  entirely  difpofe  of  the 
queftion  at  this  time,  but  referve  it  for  further  con« 
Oderation.  I  really  do  not  fee  how  I  can  pronounce 
any  decifion  whatever.  The  Vice^dmiral  appears  to 
hiave  appointed  a  Court  which  neither  he  nqr  the 
Lords  Commiffioners  of  the  Admiralty  had  any  au- 
thority to  appoint.  According  to  the  prefent  inipref-  ^ 
fion  of  my  mind,  there  is  nothing  before  the  Court 
upon  which  it  can  proceed  to  adjudicate.  I  will,  how- 
ever, take  fome  little  time  for  confidieration. 
The  Court  on  a  fubfequent  day  difmifled  the  caufe. 
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iw«j^*5th.  ANGERONA,  Marks. 

2?2S^"^'  ^HIS  fliip,  whilft  laying  at  St.  Peterjburgb,  vm 
fiwrffcUbT*^'  chartered,  on  the  30th  of  May  1812,  to  Meflrs. 

pan  of  the  oiibo  Hill  and  Son,  to  bring  a  cargo  from  that  place  to 
MpcncJof^he  Woolwicb.  By  the  conditions  of  the  charter-party, 
JJiSi "thii^S^  fixty  running  days  were  to  be  allowed  for  the  loading 
<^«^«  ""^oj^  and  unloading  the  cargo ;  which  running  days  were 
theaothorsofthe  to  be  couiputed  from  the  time  when  the  veflel  was  re* 
^Jx^ncet  ported  to  be  ready  to  receive  the  cargo,  to  ceafe  when 
biT^M*^*ht*w  *^  cargo  was  on  board,  and  to  recommence  on  the  ar- 
dedua  the  whole  rfyal  of  the  fliip  at  her  port  of  difcharge.  Freight  was 
freight  from  the  to  be  paid  Upon  delivery  of  the  goods ^  after  the  rate  01 
tomraebolidp^  ^9*  for  cvcry  tou  of  hcmp,  with  10  per  cent,  on  the 
I^e  SJ°lJ!d  amount  thereof  for  primage,  and  ten  fliillings  and  fix- 
pence  per  ton  for  gratiRcation-money  to  the  matter } 
and  the  freighters  were  to  be  at  liberty  to  detain  the 
(hip  beyond  the  fizty  runnmg  days,  upon  payment  of 
fix  guineas  per  day.  On  the  firft  of  Augufty  the  mailer 
gave  notice  that  the  (hip  was  ready  to  receive  the  cargo 
on  board  j  but  the  loading  was  not  begun  till  the  15th 
of  the  fame  month,  and  was  not  completed  till  the  8tb 
of  Oaober,  The  matter  put  to  fca  on  the  i  ith  of 
OSobery  and  (leered  for  Uanno ;  but  before  his  arrival 
there,  the  convoy  for  England  had  failed.  He  vas 
then  ordered  by  one  of  the  commanders  of  H.  M.  fcp® 
on  that  ftation  to  proceed  to  Matwick,  which  be  ac- 
cordingly did ;  but  not  finding  a  convoy  there,  and 
the.froft  having  fet  in,  he  proceeded  under  orders  to 
Carlfcrona^  and  wintered  in  that  port.  Being  in  want 
of  neceflary  articles  for  the  ufe  of  his  (hip  and  the  ciew, 

bt 
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he  procured  fome  money  from  Mr.  Jjimalin,  a  merchant        '^^nA. 
at  Carlfcrona  \  to  whom  he  gave  a  bill  of  exchange  , 
for  the  amount  upon  a  houfe  of  trade  at  Gottenburgh ;  i^^fw^y  ^s<^ 
but  the  bill  being  dlflionoured,  and  the  mailer  un- 
able either  by  bottomree  or  otherwife  to  procure  money 
to  difcharge  the  debt,  proceedings  were  inftituted  by 
Mr.  AJkmalin  in  the  proper  court  at  Carlfcrona^  which 
iflued  an  injundion  to  the  mafter  not  to  leave  the  port^ 
and  ordered  the  fale  of  a  part  of  the  cargo  to  recover 
the  amount  of  the  fums  which  had  been  advanced  for 
the  ufe  of  the  fliip.     Fourteen  tons  of  hemp  were  ac- 
cordingly fold  under  the  dire^ioi^s  of  the  Court,  and 
the  proceeds  of  the  fale  were  applied  to  the  liquidation 
of  the  debt.  The  veffel  then  failed  for  England  with  the 
remaining  part  of  the  cargo.     On  the  arrival  of  the 
ihip  in  this  country,  an  adion  was  entered  againft  the 
ihip  and  freight,  in  the  fum  of  .5^5,000.  on  behalf  of 
the  holders  of  a  bottomree-bond,  which  the  mafler  had 
granted  at  St.  Peterjburgh  before  the  commencement 
of  the  prefent  voyage.     The  bond  "was  pronounced  for 
by  the  Courts  its  validity  not  being  conteiled.  The  ihip 
was  afterwards  fold  under  a  decree  of  the  Court,  and 
the  net  proceeds,  amounting  to  ^^1,458.  i6s.  7^.  were 
brought  into  the  regillry.    The  owners  of  the  cargo 
gave  bail  to  anfwer  the  adion,  fo  far  as  refpeded  the 
freight,  and  to  pay  fuch  freight  as  the  Court  ihould 
decree  to  be  due.    They  then  brought  in  the  fum  of 
J^i,473.  being  the  amount  of  ireight  due  for  the  part 
cf  the  cargo  that  was  adually  brought  to  fVoolwicb^ 
deducing  therefrom  the  value  of  the  goods  fold  at 
Carlfcrona.     The  account  was  objeded  to  on  the  part 
of  the  bond-holder,  and  the  matter  was  referred  in 
the  jufual  manner  to  the  regiftrar  and  merchants, 

01  wha 
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Tb^/,     wHrf  repotted  thit  Ac  whole  freiglit,*  im6tfffl&igf  h) 
an<Je.oVa;  ;^2-^^g^.^  J  j^.  vi^d^^  ;ai^  ought  to  haVe  beth  bfDtfgW 


jFifc^  i><i;  into  the  regfftry.    Thfc  report  of  the  regiftraf  arid  ffief*'  '^ 
'  '*•        chants  was  objected  to  on  behalf  of  the  owners  of  thS  ' 
cargo  ;  and  the  quedion  to  be  decided  was,  whethei: 
it  fliooM  be  confirmed  by  the  Court,  or  rcferredf  bKK  ' 
to  tile  regiftrar  and  merchants  for  alteratfon^        * 

For  the  owners  of  the  cargo,  Jennet  zrSi' M^bM  dSV 
mitted  that  the  mafter  might  be  juflified  in  felling  a 
part  of  the  cargo  at  Carl/cronay  but  contended '  that 
freight  wias  due  only  for  thd  goods  delFvered  at'FTwT- 
wit^  ;  and  that  the  owners  of  the  cargo  had'a'  liferi'dn 
the^Freight  In  their  hands'  fbr  the  amount  of  ifiegotiis^^' 
folSi  as  without  fuch  fale  the  Ihip  could  not  have  prb*^ 
ceeHed'oh  her  voyage,  and  confequently  no  frcJ^" 
cotiidliaVe  beeit  earned  :  That  tHe  freighters  wefe  ilB^* 
bound  to  pay  more  to  the  bond  noldcr  than  tHey'Wotild' 
havfe  been  to  the  owriefs  of  the  fliip,  to  wKofe'  itghfe' 
the  bondholder  fucCeedcd :  That  the  'money  prodixcedf^ ' 
byfifle  of  ffie  goods  at  Carl/crona^  and  expended  upcitt'' 
theflnp,'  wa^to  be  confidered  as  a'  mere  advance*  cH' 
the  freight,  which  had  fihce  been  earned  by  b'riiigmg* 
the- other  part  of  the  cargo  to  the  port  of  deffihiatioiii 
{Cofr/iahtia^  Harlejffeny  E'dwdrdi^Sy  2^2.)  (Gratiittdinei 
Mazzafhi  ^di  Robinfoit,  240.)    That  nioney'fo  prof' 
cured  arid  expended  was  to  be  confidered  as  a  kind*  of  \ 
fo?ccd-Ioah  upon  bottomree,  and  fubjeft'  to  thcTamV 
confideraticm  as  if  it  had  been  1)orrowed  upori'atxtnf - 
ofthatxlefcription.    £>7i^/]fa«, (vol. a. 446.)  Confolatip' 
(c.  105.)  (VaHn,  Liv.  3^  tit.  3^  ^iKr  Fret  ouNouli'ij  Artl 
14.)    Iffo,  the  owners  of  the'cargo  llahd  in  theTame 
fituatiott  as  the  holders  of  a  bond  t)f  later'  date,'  and* 
arc  dicrefore  entitled  no  priority  of  payment^  and 

'  '  '  confequently  ' 
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tonfequently  to  retain  the  freight^  fo  fitr  as  to  indem«        «• 
Hify  themfeWes  for  the  goocte  which  were  fold.     {Rba^  -, 

dammibey  Majer,  fupra  20 1.   (^JEolus^  Mynne,  fupra  ^^'^^^^ 
300). 

For  the  bondholder,  Jdams  and  GoftUng  argued  to 
the  effed  of  the  obfervatiom  contained  in  the  judgment 
of  the  Court,  and  cited  Abb9t,  ^6o.^^Parh  m  Infur* 
ame^  tit.  B$Uomry.  ^ 

JUDOMBNT. 

Sir  W.  StotL^-^-Thiit  is  a  queftion  refpe&ing  the  re- 
giftrat's  report,  in  which  he  has  allowed  full  freight 
cm  the  entire  cargo^  although  a  part  of  it  had  been 
difpofed  of,  in  order  to  enable  the  (hip  to  complete  her 
Yoyage.  Theveflel  was  chartered  to  bring  a  cargo 
from  5/.  Peierlburgb  to  fToolwicby  and  failed  upon 
her  jdeftined  voyage  on  the  11th  of  OSober^  but  was 
obliged  to  put  into  Carlfcronay  where  the  mafter'm^ 
curred  confiderable  expences  on  account  of  the  (hip. 
Being  unable  to  prevail  upon  any  perfon  there  to  lend 
him  money  on  bottomree  or  otherwife,  he  was  com* 
pelled  to  fell,  and  did  fell,  part  of  his  cargo,  to  raife  a 
fupply  for  the  difcharge  of  his  debts.  A  bottonuree- 
bond,  it  appears,  had  been  before  executed  at  St. 
Pitirjburgby  the  validity  of  which  bond  is  not  con« 
tefted.  It  is  not  ftated  under  what  drcumftances  this 
bond  was  executed ;  but  I  am  to  prefume,  from  the 
acquiefcence  of  the  parties,  that  it  was  properly  entered 
into.  As  nothing  is  ftated  to  the  contrary,  it  is  a  fair 
inference,  that  the  bond  was  granted  under  fuch  cir« 
cumftances  of  neceffity  as  would  juftify  the  mafter  in 
Tif(urting  to  an  expedient  of  this  defcription* 

There  is  no  imputation  of  delay  upon  the  mafter ; 
ao  charge  is  -made  againft  him  by  the  owners  of  the    . 
voJL.  I.  e  c  cargo. 
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I^„^     cargOy  that  he  was  guiky  of  Hegfigenoe  in  prepoiHig 
,  for  the  voyage,  or  that  he  either  did  or  omitled  to  do 


»3tb,  any  thing  which  might  have  effeded  the  due  pToTeco- 
tion  of  it.  It  is  quite  clear  too  that  he  was  compelled, 
by  a  neceffity  of  the  mod  imperious  kind,  to  fieU  part 
of  the  cargo  at  Carlfcr&na ;  for  it  appeals  that  pnv 
'ceedings  were  inftituted  againft  the  fhip^  and  a  judidd 
order  made  for  its  fale.  There  is .  a  total  abCsnce  dt 
all  appearance  of  fraud. 

The  queftion  then  is,  upon  whom  the  lofs.  which 
has  enfued  fliall  fall  ?  Whether  it  Aall  be  fuftakied 
by  the  owners  of  the  cargo,  or  the  holders  of  the 
bottomree-bond  ?  Whether  the  owners,  to  indemnify 
themfelres,  have  a  right  to  withhold  the  whole  or  any 
part  of  the  freight  ?  Now  if  I  bad  to  determine  tfaait 
queftion  in  the  abftrad,  I  fhould  certainly  take  time  to 
look  into  the  authorities  which  have  been  cited,  and 
to  deliberate  upon  them ;  but  it  appears  to  me  that 
I  am  not  called  upon  in  the  prelent  cafe  to  decide 
that  important  queftion.  It  is  averred  that  the  delay 
^was  occafioned  altogether  by  the  owners  of  the  cargo ; 
that  they  negleded  to  put  their  goods  <m  board  in  dtte 
.time,  by  which  means  the  convoy  was  loft,  and  the 
fliip  compelled  ^o  winter  at  Carlfcrona^  wiiem  the  ea- 
pences  were  neceffarily  incurred.  This  Aatement  is 
not  contradided  by  the  owners  of  the  cai^o ;  and  I 
muft  therefore  prefume  that  they  have  it  not  in  their 
power  to  contradid  it.  I  muft  take  the  &&  as  laid  in 
the  aft  on  petition,  and  as  depofed  to  by  the  mafter  in 
*his  affidavit.  If  fo,  the  espences  were  incurred  through 
no  fault  of  the  mafter  or  of  die  veflel,  but  are  to  be 
imputed  entirely  to  the  owners  of  the  cargo.  The 
goods,  it  appears,  were  not  all  put  on  board  till  the 
Sth  of  O&ibety  and  the fliip adually  £ttis on  the  iitbf 

within 
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within  three,  days  aftarwards,  an  interval  not  longer    ^  1^ 
than  was  abfolucely  required  to  obtain  the  naceflary  .^_..._j« 
clearances.    Who  then  are  the  authors  of  the  delay  by  ^^^rum  ^tii, 
whjich  the  expences  were^  occafioned  ?    According  to 
the  ftatemenc  which  has  been  made,  and  not  contra- 
dicted, and  upon  which  therefore  I  mud  determine 
this  cafe,  not  the  owners  of  the  ihip,  but  the  freighters. 
I  underiUnd  that  the  fame  facts  were  ftated  to  the 
regiltrar  and  merchants,  and  had  great  weight  with 
them  in  leading  them  to  the  conclufion  to  which  diey 
have  arrived.    I  have  no  he/itation  in  confirming  thdr 
report.  » 

The  Court  likewife  decreed  payment  of  the  pri-« 
mage   and    gratification-money    to    the  mafter^    in 
cafe  there  ihould  be  any  furplus^fter  the  bond  vas^^ 
difcharged.  ^J^^A-,^^    'T^y'^^- ^ 


^^^ 


CHARLOTTA,  Dupleix.  j^„^  „^^ 

'  XS14. 

Judgment^ 
OIR  fTt  Scait. — ^This  fcip  is  a  Rufian  (hip,  and  has  Thccoofemrf 

been  reftored  as  fuch,  not  having  been  found  guilty  ^^^^^,^<jg^ 
of  the  offence  with  which  {he  was  charged, — a  breach  '"«;^« ««?« <^ 
of  the  blockade  of  an  American  port.     She  was  ieized  whh  the  enemy; 
whilft  lying  in  the  port  of  Cork  with  a  cargo  of  "g^u  a^- 
v«y  confiderable  value,  confiding  of  tobacco,  ftayeg  JJ^^^^j^^^^ 
cotton,  and  other  Koods ;  and  thofe  goqds  have  been  ^  penmtted  to 
claimed  not  as  Ruffian  property,  but  tor  Briiijh  fub-.  nnct  oftht  uw. 
je&8,  by  Mr.  Churchy  the  fupercargo,  on  behalf  of 
himfelf  and  Mefirs.  Graham^  Brothers,  and  company, 
of  GlafgfW^  merchants.— *Mr.  Church  is  a  natural-i)br|i 
|ubj€;^  of  the  Crown  of  Gnat  jBrffain,  who  appears 

c  c  a  not 


38»  CASES  DETERMINED  IN  THE 

Th«         not  to  have  forfeited  his  natfonal  charaSer  by  a  fettfecf 

Charlotta.       t        •  ^  .  •       %         r  % 

-  doitndf  m  any  other  country,  and  lis  therefore  to  he 

MarcX  irth,  ctonfidered  a  Britijb  fubjedl.  Thedourfe  of  the  rraoT- 
adions  in  which  this  fliip  has  been  ingaged  is  particu- 
larly defcribed  in  the  evidence  given  by  him  upon  hfe 
examination.  He  ftates  that  the  Ihip  was  deftihed  to 
the  port  of  Belfaji^  ahhough  the  bill  of  ladih^  defcftbes 
the  deftination  to  Goftenburgb.  He  fays  that  •*  fhi  *was 
"  provided  with  a  Ruffian  paffport,  and  that  he  felled 
**  from -^rcAj^ff^/ about  the  ^Zili'oi September  t%\2^ 
*^  having  on  board  a  cargo  of  wheat,  faiF-cIoth,  cordage, 
**  and  iron,  which  he  fold  at  Lijbon ;  from  whence 
•*  'he proceeded  to  St.  Ubes,  for  a  cargoof  fait,  trhich 
^'  he  carried  to  Ne^j;  Torkj  where  he  expeftetf  to  ob- 
**'  tahi  a  cargo  of  flax-feed,  having  procured  an  Er^lijh 
**  licence  for  that  purpofe  j  bur,  owing  to  the  gVeat 
•*  length  of  the  voyage,  and  the  damage  which  the 
^  fhip  fuftained,  flie  w^as  obliged  to  undergo  confider. 
*•  able  repairs  at  New  Tork,  and  thereby  loft  the  fea- 
**  fon  during  which  flax  feed  might  have  been  (hipped : 
"  that  a  report  of  the  blockade  of  the  port  of  New  Tori 
•«  prevailing,  although  no  notification  had  been  given 
<*  of  ii^  he  applied  to  the  Rujftan  tovM  for  iadvlce, 
**  who  recommended  him  to  leave  th6  port  in  bafiaft, 
^  in  order  to  avoid  moleftation,  which  he  accordingly 
**  did,  and  proceeded  in  ballaft  for  Oranocke,  in  Norfh 
♦«'  Carolina  ;  but,  prior  to  his  arrival  there,  was  cap- 
'<  tui'ed  by  Admiral  Ccckbitrn^  vvho  was  goirig  to  take 
*«  pofTeffion  of  that  phce,  for  the  purpofe  of  obtaihing 
'  <<  provifibns :  that  after  the  ihip  had  been  det^'ed 
«^  about  two  days,  and  had  Ket  papers  DVer-haiiled, 
«  Adfniral  Cockburfi  gave  him  permiffion  to  protelrd 
"  with '  the  fliip  id  the  port  oVSeti^fdH,  wKwhc 

^  "'and  his  crew  were '  ddained  abotit  feveritten'day^ 

«  by 
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^  by  the  Anuric^ns  \  but  they  were  afterwards «  re*        tiw 


I 
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leafed,  and  the  (hip  was  allowed  to  enter^  and 
on  board  her  prefent  cargo.'^  And,  in  anfwer  to  March  i  n^, 
a  fubfequent  interrogatory,  he  fays  that  **  the  reafon  *  '*** 
of  bis  taking  in  a  freih  cargo  was,  becaufe  he  learnt 
that  a  billof  i^35o  (terling,  which  had  been  drawn 
"  by  Jiiin  at  Lifion  on  Meffrs,  Scott ^  Bum^  and  Com- 
*'  pany,  of  Londouy  agreeably  to  the  authority  which 
^'  he  had  jreceived  from  Mr«  Sohmon.  Van  Briemen^  of 
^[  Jrcbangelj  had  not  been  honoured.  He  determined  ' 
'^  not  to  negotiate  any  more  paper  on  the  laid  Meflfrs. 
Burn  and  Co.  left  they  fliould  like  wife  be  diihonoured, 
and  to  take  no  goods  but  oq  freight,  except  fuch  as 
^*  he  was  able  to  purchafe  for  hi$  own  account ;  and 
'*  haring,  on  his  journey  from  Beavfgrt  to  Ncvf  Tork 
^^  met  with  Mr^  Silas  Pearfon^  who  made  him  an  offer 
^^  to  ihip  tobacco  on  freight,  which  he  had  at  that 
'^  time  declined  to  accept,  he  wrote  fo  the  faidMr* 
Silas  Fear/on^  who  was  then  at  Newburn  ia  Carolina, 
that  he  was  now  willing  to  take  his  tobacco  on 
freight  $  in  confequence  of  which .  the  faid  Silas 
^ .  Pear/on^  who  was  glad  of  any  opportunity  of  fhip- 
^*  ping  the  tobacco  he  had  collected  in  the  ex;ecutioa 
^  of  his  agency^  caufed  ^e  tobacco  now  on  board  the 
^  Cbarloita  to  be  loaded,  and,  as  the  deponent 
'*  believes,  fuperintended  himfelf  fuch  loading,  by 
^'  SQ^ng  backwards  and  forwards  to  Beaufort  from  the 
^^  different  places  where  he  had  colle&ed  the  faid 
:"  to)>acco.  That  whilft  he  was  at  Ifew  York, 
"he  procured  by  means  of  Mr.  /.  G.  Bogert^  the 
'*  Rf^^an  conful  there,  the  prefent  mafter  of  the 
^  Cbarhtta^  George  Dupleix^  whom  he  fent  over*land 
'^  from  New  Tork  to  Beaufort  \  and  wh^n  he  io  re* 
/V  turned  to  that  place,  he  foimd  all  the  tobacco  on 

c  c  3  *'  board/* 
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^'  board.'*  It  appears  that  he  failed  on  the  prcfent 
voyage,  intendbg  to  carry  his  cargo  to  Belfqft ; 
but  being  obliged  by  ftrefs  of  weather  to  put  into  Cork^ 
he  was  there  feized  by  the  boats  belonging  to  fome  of 
His  Majefty's  (hips  then  lying  in  that  harbour,  on  faf- 
picion  that  the  veffel  was  American  property. 

This  ftatement  bears  upon  the  face  of  it  every 
appearance  of  fairnefs,  and  I  think  it  may  be  fadd 
that  there  is  a  total  abfence  of  all  fraud.  No  one 
circumftance  connefled  with  the  tranfa£tion  appeals 
to  be  in  the  lead  degree  mifreprefented  or  difgulfed. 
There  is  one  fact,  however,  to  which  the  Court  cannoj 
ihut  its  eyes,  namejy^  that '  it  is  the  aft  of  Britijb  ^b- 
jcds'  trading  Willi  Ihe  enemies  of  this  country.  It  is 
not  necellafy  lur  me  to  Kate  that  the  parties  arcbound 
to  fliew  by  what  authority  they  haveentered  into  a  com- 
merce of  this  illegal  defcription ;  for  there  is  no  prin* 
ciple  of  law  more  recognized  than  this,  that.durinj 

loitihties  betweeiT^the  Crown  "of 


"other  countries,  it  is  unlawful  for 
^ittjh  luDjects  to  carry  on  a  commercial  intercou3e. 
with  the  inhaolcanrs  oF  thole  countries.  The  confent 
ofthe  Crown  toiuch  a  courfe  of  trade  muft  neceflarily 
be  interpofed  in  fome  way  or  other.  The  particular 
mode  in  which  this  confent  may  be  exprefled  is  not 
material.  •  It  maytbe  iignifidlj  in  a  variety  of  ways, — 
by  a  licence  granted  to  the  individual  for  the  fpecial 
occafion,  by  an  order  in  council,  by  proclamation,  or 
under  the  authority  of  an  a£t  of  parliament,  to  which 
the  Crown  is  neceifaTily  a  party. 

If  it  can  be  (Jiewn,  then,  that  theconfent  of  the  Crown 
has  on  this  occafion  tfeen  exprefled,  either  by  licence,  by 
prder  in  council^j  or  by  aft  of  parliament,  which  can  by 
fair  and  legal  conftruftion  be  brought  to  bear  upon  it,  that 
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would  be  fuScient  for  the  pitotedion  of  the  parties } 

aad  k  is  iaipoflible  not  to  wiih  that  a  tranfa£Uon,  which 

ba3  beea  conduded  with  all  poflible  fairneb,  (hould 

have  the  protean  of  the  law  as  far  as  it  can  be  given« 

The  particular  authority  under  which  the  pre&nt  tranT*    . 

a^oQ  is  attempted  tobe  juftificd^  is  a  proclamatioQ 
iflued  by  the  lord  lieutenant  of  Ireland^  dated  the 

X2th  of  February  x^oS,  by  virtue  of  an  act  of 
parliament  pafied  in  the  45th  year  of  this  prefent 
Majefty's  reign.  It  is  ^  proclamation,  therefore, 
which  does  not  derive  its  eflfed  from  the  power  of 
the  lord  lieutenant  of  Ireland,  but  which  arifes  ezprefs- 
ly  from  the  ftatute.  It  isJuidee^  impolEble  to  main* 
taia  that  the  lord  lieuten^t  po^fles  any  fuch  power^ 
independent  of  the  a£k  of  parliament.  We  all  know 
that,  ^ven  before  the  union  fubfifted  between  the  two 
countries", Inlandf^ih^ refpeftTo  itsexternal relations, 
was  bound  by  the  proclamations  ifiued~uhder  the  au- 
thority of  the  Crown  of  Great  Britaitu — 3%e  repre* 
tentative  of  the  King  in  that  country  had  no  power  to 
releafe  fubje£U  from  their  allegiance,  and  confe- 
quently  could  not  releafe  them  fromihe  obligation 
of  abftaining  from  commercial  inteKrourfe  with  the 
enemy.  The  whole  foundadon  then  of  the  matter, 
and  the  root  of  the  legality,  if  it  exifts,  is  to  be  found 
in  the  ad  of  parliament  Jfairly  and  legally  conftrued. 
I  have  looked  with  all-tne  diligence  I  could  into  the 
zSt  of  parliament,  and  with  every  defire  to  find  that  it 
legalized  the  tranfa5ion  in  queftion  j  but  I  am  ferry 
to  fay  that  the  refult  of  my  enquiry  has  been  un« 
favburable,  and  that  my  final  determination  mufl:  be 
contrary  to  the  with  which  1  have  exprelied.  1  con^ 
ceive  it  to  be  quite  clear,  that  the  only  operadon  of 
the  ad  is  to  take  off  thofe  reftraints  which  were  im- 
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CsAtv*  TA    ^^  ^  ^^^  lumg^adon^hm  upon  the  foceigfttiade'ef 
the  couKiy,  and  in  no  degred  to  relieve  the  jurms 


M^f^^iith,    from  ^  diiabiHty  to  carry  on  commerce  with  the 

enemy.    The  ad  of  parliament,  however  it  may  faste 

.  been  oaderAood,  or  nRhermiftniderftoody  m  Ireiatid^ 

was  nei^er  intei\fled  to  legalize  a  trade  witb  the  edeary 

without  the  authority  of  a  licence  from  the  Kin^. 

.  There  is  one  part  of  the  traniadion  which  Aew9  tint 

die  parties  themfelTes  entertained  the  fame  opfaMOQ 

^with  refped  to  the  powers  given  by  the  ftatote.  '^Hie 

ffctWth  fedioa^  of  the  ad  applies  to  the  impdrtatibabf 

^ix:-&ed;  yet  when  it  wa6  .intended  to  import  that 

jtemtnocHty^  they  thought  proper  to  apply  £br  a  iitende 

do  to  dot:  audit  is  poiitively  fwom '  by' Mn  Cburib 

itkatiie  had  a  licence  for  this  flax^feed.    Now  if>a 

'  lioenee  was  neceffary  for  this^  then  it  was  neceflkrp  for 

the  other  airo  {  for  the  language  of  the  fdurtii  fedioii 

Is  fimilar  to  the  fixteenth,  and  dierefore  a  licence  »  as 

neceflliry  in  one  cafe  aa  in  the  other.    But,  witllMit 

going  through  the  act  of  parliament,  I  am  clearly  of 

opinion  that  itisjmpoflible  to  maintain  that  it  doi^ 

Boore  than  what  I  have  defcribedj  namely,  to  takeoff 

the  neftrainta  impofed  by  former  ads ;  and  by  no 

means  authorizes  the  fubjeds  of  this  coimtry  to  carff 

on  trade  with  the  enemy,    I  am  under  the  neceflity  rf 

faymg  that^the  ignorance  which  is  held  out  as  a  JhelTer 

lo  this  tranfadion,  can  afford  it  no  protection  whatever. 

if  It  has  proceeded  from  a  private  prro**  ^^  ^^^  P^^*yi 

Tie  muft  abide  by  the  confequenges  of  that  error,  be«> 

cauie  tnelubjeds  ot  thiscountry  are  bound  to^^^njtmc 

ttly  the  ftatute  law  of  the  land ;  it  is  not  compe- 

tent  to  them  to  aver  in  a  court  of  iuftice  that  they  have 

miftaken  the  law ;  it  is  a  plea  which  no  court  ot  juitipe 

at  liberty  to  receivcl    If  it  was  to  be  confidered  as 

\       ^      J  the 


th<e*«mir  <iCtIur  party  alode^  i  ^jfl^ovld  ^at  onte  lorf e 
•  prooreded  te?  the  condenmaitioii  of  tho  propertv^i  but 
.  here  feanorticr  oonfideratioix  which  i$  entitled  to  atte^i-  '■Mafdkii^ 
-liaiiy  thoQgb  the  law  moft  ftill  take  its  eourfe  y^-^jftfae^      ^  '^ 
."dStyMmment  of  that  country  has  hlUnmto  an  erriar, 
'  amtiiai  fofloweg  a  comic  oil  pracdce  jwfhich  may  taye 
loi  ^ta  lubjects  into  trror,  then»  t)etwecn .  tnem  TSBir* 
muni$i€Krorfaicitjv9»    It  the  Govemmeot  has  inYoived  ' 
:.Jsi  the  tranCaiccioi^  by  permitting  entries 


.portadcu  of  this  kind  ;to  be  publicly  mad^  at  the 
Cgftom  Honfe8»'  then  it  would  be  very  tm^comis^^ 
bMowaUe  government,  fuch  as  that  ofihitcounti^ 
Jsas  &r  a  long  time  proved  inelf,  in  whatever '^faanxk 
it  may  have  been  placed,  to  enforce  JtlferKlialtiw^Hrp^ 


^  ii  a  proelamatioo.  which  Js  couchtd 

«« geoerrf^  tciigs,  and  does  not  exprds  one  wayar  thb 
others  whether  a  itcence  is  neceflary.  of  not>  it  is  of 
long  itanding»  being  dated  the  i 


jmd  i^  is  tyue  that  it  had  been  ^yy^^f f^  frffare^  this  £bi« 


*4\\%}¥'ii^ 


gjire  ;  but  the  fliip  camg  into  port,  pei 
of  the  revocation*     As  this  Couyt  if  bo^ 

IW,   I  am    under  t^  \\^^f(r^ty  nf  re^ARmMn^  t\^ 


property  ;  but  at  the  iamc  I  moft  eameftly  recoromend- 
^iH  cafe  to  the  equitable  coufi  deration  of  theGovcrn^ 
BjentsT 
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JTordliitll,  TR£   molly,  EaOIE. 

4 

A  tidt  to  a  iUp  ^pHIS  ihip,  in  the  poffeffion  of  a  Spanijb  proprietor^ 

been  olri|[Luy*  ^^8  fcized  yi  the  River  Thames^  under  a  warrant , 

f^^P^!5S^    of  this  Court  obtained  by  the  former  J5rir(^  owncf,  bat 

^  ^1^  ^  ^  the  diftance  of  ten  years  after  the  poffeffion  of  the 

it  teHb  upon  a  prefeut  Sfantfh  proprietor  acquired  by  purchafe  from 

^  *  "^      the  French  captor,  and  after  proceedings  bid  to  have 

been  regularly  condu&ed  before  the  Conftil  des  Prifa 

at  Parti.    Spain  was  in  a  flate  of  neutrality  at  the  time 

when  the  feizure  was  made  ;  but  hoftilities  were  afier* 

trards  commenced  by  that  country  zfpSaAGreai  Briudn^ 

and  thefe  have  fmce  terminated  in  a  treaty  of  peace,  by 

the  conditions  of  which  Spainhss  been  placed  not  merely 

in  the  charader  of  a  neutral,  but  in  that  of  an  ally  of 

Great  BrUain^  in  the  war  againft  France. 

Judgment. 
Sir  IV.  Scott. — ^There  are  many  confiderations  in  this 
cafe  to  repel  the  party  from  entering  into  a  difcuflion  of 
the  title  to  this  (hip,  and  particularly  that  which  arifes 
upon  the  length  of  time  that  has  elapfed  fince  the  pur- 
chafe was  eflfeded.  Here  has  been  an  uninterrupted  pof* 
feffion  of  ten  years;  and  although  the  law  has  affixed  no 
particular  period  of  time  after  which  poffeffion  (hall  not 
be  difturbed,  yet  it  is  highly  reafonable  that  there  (hould 
in  pradice  be  fome  fuch  limitation.  It  is  merely  owing 
to  the  accident  of  the  (hip's  coming  to  this  country, 
that  the  quefUon  is  now  raifed ;  and  it  might  have  been 
twenty  years  longer  before  that  event  occurred.  Can 
it  be  faid  that  it  would  then  have  been  proper  to  enter 
upon  fuch  an  inveftigation  i  I  think,  certainly  not.  It 
is,  indeed,  true  as  a  general  principle,  quod  nen  valet 

ah 
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cb  initiOj  traffu  temporis  non  valeU  yet,  in  pradice^ 
fomething  different  muft  be  obferved ;  a  title  which 
may  have  been  originally  faulty,  maft  of  neceffity  be« 
come  unimpeachable  by  great  lapfe  of  time.  It  is  to 
be  remembered,  likewife,  that  this  title  ftands.  upon  a 
fale  to  a  neutral,  and  is  upon  that  account  to  be  treated 
with  a  greater  degree  of  tendemefs. 

There  is,  I  think,  fomething  of  laches  obfervable  in 
the  condud:  of  the  original  Britijh  proprietor.  It  has 
been  faid,  that  he  could  not  have  commenced  proceed- 
ings at  an  earlier  period,  becaufe  the  (hip  did  not  fooner 
make  her  appearance  in  an  Englijh  port.  But  it  muft 
be  remembered  that  Spain  was  neutral  at  the  time  of  the 
capture,  and  that  he  (knowing  as  he  did,  whither  the 
fliip  was  carried)  might  have  made  his  application  to 
the  Courts  of  that  country.  I  will  not  take  upon  my- 
felf  to  fay  with  what  fuccefs  fuch  an  application  might 
have  been  attended ;  but  I  am  bound  to  prefume  that 
the  Courts  of  Spain^  which  was  at  that  time  neutral, 
would  not  have  fuffered  the  claim  of  a  BriuJIj  proprie- 
tor 10  be  illegally  divefted.  No  attempt,  however, 
appears  to  have  been  made  to  regain  polTedion  of  the 
ihip  by  any  proceedings  in  the  Courts  of  that  country. 

There  is  another  circumftance  likewife  to  be  taken 
into  the  confideratioa  of  the  prefent  cafe,  and  that  is,  ih6 
change  of  charafter  in  the  relation  of  the  two  countries. 
Spain  was  at  the  time  a  neutral,  afterwards  an  enemy, 
and  has  fince  become  an  intimate  friend  and  ally  of 
Great  Britain.  I  will  not  take  upon  myfeif  to  fay  that 
a  treaty  of  peace  puts  an  end  to  all  queftions  of  pro- 
perty between  the  fubjeds  of  the  States  entering  into 
the  treaty  ;  perhaps  it  may  be  more  ftridlly  coTrcQt  to 
fay  that  it  quiets  all  titles  of  poffeflionarifing  out  of  the 
war  only.  At  the  fame  time  when  a  treaty  of  peace  has 

been 


The 
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Moreh  Yxth^ 
'  XS14. 


StriaiyfpMkiog, 
a  treaty  of  peace 
quicti  all  titles  of 
pofleflion  arifiag 
out  of  the  war 
on/y,  but  the 
reviv^of  aoy 
grievances  arifiog 
before  the  war 
is  not  to  be  en* 
counged  after 
fignature  of  a 
treaty  of  peace. 
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The        been  concluded,  the  revival  of  any  grievances  arifing 
before  the  war  comes  with  a  very  ill  grace,  and  is 


' »,-». 


MiB^eh  xith,  by  no  means  to  be  encouraged.  Treaties  of  peace  are 
intended  to  bury  in  oblivion  all  complaints  ;  and  if 
grievances  are  not  brought  forward  at  the  time  when 
peace  is  concluded,  it  muft  be  prefumed  that  it  is  not 
intended  to  bring  them  forward  at  any  future  time. 
Kow,  upon  all  thefe  confiderarions,  the  claim  hftv* 
\'  /  mgbeen  made  only  upon  the  accidental  arrival  of  the 
-/V'^  yeffelina  port  of  this  country,  after  a  hpfeoftcn 
years,  ^nd  after  fuch  changes  in  the  relative  fituations 
^  the  two  countries,  I  Ihould  feel  very  great  relufihincc 
in' difturbing  thepofleffion  oi  thtSpaniJb  piroprietor. 
Under  fuch  circumftances,  it  cannot  be  the  duty  of  Ae 
Court  to  look  minutely  into  the  title,  but  rather  to  fup- 
ply  the  defects,  if  any  fuch  ihould  be  found  to  esdft. 
The  titlis,  however,  does  not  appear  to  be  matewHy 
defe&ive  under  the  evidence  now  produced.  Lei^ 
oTtime  alone  may  fufficiently  account  for  the  non-pro- 
dttdion  of  docun^etits.  The  owner,  perhaps,  imgbt 
R6t  think  it  neceffary,  after  ten  years  pofleflion,  to 
preftrve  with  exad  care  and  to  carry  about  with  him 
dlthe title  deeds.  The  Court  has  been  called  upon 
to  look  into  the  chara&er  in  which  the  C^t^eftdes 
frifes  acted,  whether  it  proceeded  up<Hi  its  original 
or  its  appellate  jurifdiftion :  but  this  is  a  queftion  upon 
which  it  does  not  feel  itfelf  called  upon  to  enter  on  the 
prefent  cafe.  I  (hall  prefume  that  the  proceedings  be- 
fore the  C^nfeil  des prifes  were  regularly  conduced,  and 
jSiall  dire£k  the  warrant  of  arreft  to  be  fuperfeded,  but 
ffitbout  cofl&i 


.<  ■<  > 
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GEORGIANA,  Pxtt3. 


rpHIS  wzs  the  cafe  of  a  Britj/h  (hip  engaged  in  the  The  mew  em- 
whale-fifliery^  which  was  captured  iii  the  South  Sli>  bTSe^^ifi. 
Smsj  on  the  a  8  th  pf  Jpril  1813,  by  the  American  ^J^^-^^^ 
frigate  JEiffiXf  axid  recaptured  on  the  28  th  oiNovmbcr,  « rufficicm/**- 
^y  His  Majefty's  flpop  of  war  Barojfa.     When  tak^n  u>  entitle  t^"^ 
\^j  il^Jpierican  frigate,  flie  was  laden  with  a  cargo. /^^  SmMd^^der 
oU,  and  had  eight  guns  and  twenty-five  men  on  boajrd,^  ***?  '"S*.^^ 
The  captain  of  the  E^x,  without  carrying  the  vefl5?l  theTei«afiurfero. 
mto  port,  or  taking  out  toe  cargo,  lupphed  her  mt^  my  in  the  perfoa 
ten  additional  guns  and  fixty  men,  wd  employed  he*  ^^l^o^bi^fo 
underthecommand of oneof  his Ueutenanits, ,^) jcnijae  nSElSJ''uJ>^th« 
^g^nft.  the  other  Briii/b  veflcis  in  thofe  fcaa,  three,  pf  ftce  of  the  pro- 
which  were  by  thi$  means  adually  taken#    Theforcf  lidateit.the 
with  which  (he  had  been  fupplied  was  afterwards  r^ -  {,^^t  h?Cas 
duc^dj  and  only  four  guns  and  fifteen  men  were  found  t^/^^H^^* 
qfi  Jboard  at  the  time  when  the  recapture  took  plai;^.  of  afingu  ihip 
The  queftion  was,  whether  this  veffd ,  ihould  be  coo*  ^ch  this^iLtho. 


fqutdron. 


demned  as  prize  to  the  re-captors,  or  reflored  ^ipoo  r^Udcr^^f* 
ialvage  to  the  Brilj/b  owners. 

Fifr  the  Re^captorsj  the  King's  Advocate  axid  PmU"^ 
more  contended  for  condemnation,  under  the  autho* 
Wy  of  the  LAStife,  Lorrhl,  {Edwards,  iBs,)-  and 
the  Ceylofij  Mulae^  (fupra  105.)  , .. . ; ; 

^  /V  tie  Owners^  the  Advocate  of  the  Adn^ iralty  and 
Adams. Qoatcxidtd^  that  though  the  ihip  had  been  uffd 
by  the  enemy  for  military  purpofes,  fhe  had  not  be^ 
**  fet  forth  for  war**  by  any  perfon  polTeffing  a  com- 
petent  authority  for  that  purpofe. — That  the  captain 
of  a  fingle  frigate  had  no  power  to  grant  letters  of 

marque. 


i8i4> 
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The        marque,  or  to  commii&on  other  veflels  to  a^  as  pub- 

^ i  lie  ihips  of  war ;  and  that  great  inconvenience  might 

^^9,*^  arife  from  the  permitted  exerci£b  of  fuch  ^n  authority.— 
That  the  Court  had  never  gone  farther  than  to  allow 
.  to  ibe  commander  ofafquadron  the  authority  to  enlift 
Ihips  into  the  military  fervice  of  the  flate. — ^That  the 
mere  ad  of  putting  men  on  board  from  a  privateer, 
and  afterwards  ufing  the  veflel  as  a  ihip  of  war,  had 
been  held  an  infuffident  ^<  fettmg  forth  for  war/'  to 
latisfy  the  terms  of  the  prize  a£l«  {Horatio  Nclfon^ 
6  Rcbinforii  1 20.) — That  the  employment  of  this  ve&l 
refembled  that  of  a  tender  to  a  man  of  war,  which  de« 
fcription  of  veiTel  is  not  commilfioned,  and  is  incapable 
of  taking  prizes  for  its  own  benefit.-— That  the  Ame^ 
rican  Government  could  not  have  approved  the  cott- 
du£t  of  the  commander  of  the  frigate  in  weakening  his 
crew,  by  detaching  an  officer  and  men  on  board  this 
ihip,  and  probably  would  not  have  confirmed  the  ap- 
pointment made  by  him. — ^That  neutral  merchant  vef* 
fels  were  not  bound  to  fubmit  to  vifitation  and  fearch 
from  a  veflel  failing  under  a  pretended  commiflion  of 
this  kind. — That  there  was  a  fufpenfion  only,  and 
not  an  obliteration,  of  the  mercantile  charader  of  the 
vefTeL— That  there  w?is  even  lefs  force  on  board  at 
at  the  time  of  re-capture  than  when  ihe  failed  as  an 
EngUjh  trading  veffel. 

The  Court  decreed  reftitution  of  the  cargo,  but 
referved  its  d^cifion  with  refpeft  to  the  (hip. 

May  3d.— An  application  was  made  to  the  Court  to 
admit  an  affidavit  from  one  of  the  witneffes,  who  had 
been  examined  at  the  Bermudas^  where  the  prize  wiis 
in  the  firft  inftance  carried.  The  Court  obferved,  that 
;he  examinations  were  fo  imperfeQly  taken,  that  it 

10  ihould 
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Ihould  oh  that  account  fed  lefs  hefitation  m  adinktine    ^  ''">• 
any  aflSdavit  ezDlanatorv  of  the  deDoficions.  and  fuo* 


OtOKOIAltA. 


plying  the  deficiences  in  the  original  evidence*  wfp^^^ 

JUDOHBNT.  M^  xo,  xSi4* 

Sir  W.  ScM.'-^Tht  depofidons  in  this  cafe  were 
taken  in  fo  imperfed  a  manner,  that  I  was  induced  to 
admit  an  affidavit  explanatory  of  fome  circumflances^ 
.  refpeding  which  the  Court  was  left  very  much  in  th^ 
dark.    But  I  think  that  the  affidavit  which  has  beea 
offered  is  not  admiffible  in  its  prefent  form.    A  great 
part  of  it  contains  merely  a  repetiuon  of  what  has  been 
already  dated  in  the  depofitions,  and  another  part  of 
it  appears  to  be  (till  more  exceptionable  ;  for  it  amounts 
almoft  to  a  diredt  contradidion  of  what  the  witnefs  had 
depofed  to  upon  his  original  examinadon.    He  there 
fays,  that  ^'  he  knows  {he  had  a  commiffion  from  thie 
<(  captain  of  the  American  frigate  EJfex^  to   cruiv 
''  againft  the  (hips  of  His  Britannic  Majefty/'    This 
is  now  attempted  to  be  diluted  and  explained  away  by 
his  affidavit,  in  which  he  fwears,  that  '^  he  did  not 
^*  mean  to  fay  flie  had  any  commiffion  in  writing,  but 
^'  merely  that  the  power  or  authority  fbe  had  for  £3 
^<  doing  was  derived  from  captain  Porter  \  that  be 
^^  never  law  or  heard  of  any  fuch  commiffion  in  writ- 
^^  ing."    I  think  it  would  be  dangerous  to  admit  an 
affidavit  containing  fo  total  a  departure  from  the  former 
ftatement  made  by  the  fame  witnefs.    I  cannot  permit 
fo  dired  and  pofitive  affertion  to  be  withdrawn.    The 
ftatement,  wUch  follows  in  the  affidarit,  is  founded 
on  converfation  only.    He  fays,  that  ^<  he  heard  re* 
'^  peatedly  from  the  officers  and  crew  that  the  EJin 
'*  had  failed  as  a  fingle  fliip  from  New  Tork^  on  a 
<^  cruize  to  the  coaft  of  Br^l,  and  that  flie  was  not 

«  viduaUed 
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GmJ^vA.   "  vi^ualled  or  ftored  for  a  longer  cruize;  but  that 
■  ^  captain  forur^  htmnff  there  were  a  number  of  £rr- 

'^ufi A**     **  '^  wffcls  round  Cape  Horn^  did,  erf  hi8  own  accord, 
*^  and  without  any  inftruflion  from  his  GoTemment, 
^^  proceed    round    Cape  Horn  to  the  coaft  of  CbiB 
^  and  Peru.**     Now  this  ia  a  matter  upon  which  the 
Court  does  not  require  any  explanation.-  Captnn 
Porter  was  cruifing  in  thofe  feas,  and  how  he  came 
there  is  by  no  means  material.    The  converfation  of  the 
officers  and  crew,  fuppofmg  it  to  have  been  corre£tIy 
reprefented  by  this  man,  is  not  to  be  depended  on, 
for  they  may  have  been  ignorant  as  to  what  were  the 
real  inftruftions  to  the  fuperior  officer ;  and  it  is  quite 
impoffible  that  the  Court  ihould  take  it  from  his  un« 
derftanding  of  their  converfation.    It  is  upon  mere 
'  converfation,  too,  that  he  founds  his  belief  that  cap- 
tain Porter  had  no  authority  from  his  Government  to 
commiflion  this  fhip  ;  for  he  fays,  *^  that  upon  captain 
Porter's  charging  him  with  piracy  in  having  cap- 
tured  an  American  veffel  when  his  letter  of  marque 
was  not  againft  the  United  States,  this  appearer 
^*  told  him,  that  what  he  had  himfelf  done  was  much 
*'  more  irregular,  for  that  he  had  armed  and  fent  this 
*•  veiTel,  the  Georgiana,  cruifing,  without  having  any 
'*  authority  from  his  Government  to  do  fo }  and  that 
**  the  faid  captain  Porter^  in  reply,  did  not  fay,  or 
*^  pretend,  that  he  had  any  fuch  authority  ;  but  merely 
^  faid  that  the  offi;cer  he  had  put  on  board  the  faid 
^^  veffel  was  a  commiffioned  officer/*     I  think  that  I 
am  not  at  liberty  to  confider  this  affidavit  as  any  part 
of  the  evidence  before  the  Court,  and  (hall  therefore 
dilmifs  it  entirely  from  my  confideration. 

Then  how  flands  the  cafe  upon  the  origioal  evi- 
dence? The  veffel^  it  appeal^,  was  cat>tured  hf  am 

Amerkan 
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^iMtf^fdM  frigate,  and  8  immberdf  mien'ind  iransvere  <„   ''''* 
puttinWrdttfncter^ratmriJffioaed  ofik^rrt.ho'^  -'"'"''"''l 
dire£ted  to- cmfee  againll  Britifli>  vcflels^  which  he  ic-»    '^p^t^Mi^  > 
cordingty  did^*  and  iucceeded  in  making  diree  caj^- 
tares. '  Thfe  veflel,  therefore,  tras  engaged  In  aduai 
iioflflitfes. 

The  \jueftion  4fi,  'whether,  under  the  words  of  the 
pri2e'a£^*'thb  ftip  is  fiifficiently  "  fet  forth  for  war,** 
jb  -a^  eo  entitle  the  captors  to  condemnation  oi  her  as 
prize  of  war,  accotxiifig  to  the  original  law  of  recap* 
tare,  and  alib  accordmg  to  the  claufe  of  the  ftatutb 
esoepdng  r^els  which  have  been  "  fet  forth  fbr 
*^  *war,*^  from  the  more  modem  ofage  of  rfcftitudo^  - 
upon'falrage.  • 

It  has  been  u(kal  for  the  Court  to  look  in  thie  fir$ 
place  for  the  commiffion  of  War,  becaufe  where  that 
is  to  be  found,  nothing  more  is  wanted.  Where  t^h6 
fiup  has  been  armed  without  any  authority^  That  ba^ 
not  of  itfelf  been  held  fufEcient  to  bring  the  cafe  within 
the  exception  of  the  claufe ;  fbr  the  Court  has  nevei* 
gone  fo  far,  as  to  iay  that  a  mere  arming  will  do,  notr* 
withftanding  the  marginal  note  to  the  prize  ad,  which  * 
**  fe^ms  to  make  nfing  as  a  Ihip  of  war  '*  fufEcient.  The 
Court  faasalways  requbed  that  there  ihould  be  fome  fem« 
blaooce  df  authotity,  although  it  has  tiot  thought  it  htcef^ 
fary,  in  the  cafes  which  have  been  brought  before  it,  to 
look  very  tmnutdy  into  the  foundation  of  that  authority!* 
If  boHtrs  Were  merely  to  put  arms  on  board  a  veflel, 
and  go  out  upon  a  cruize,  I  think  there  would  be  a 
deficiency  of  authority,  and  that  the  veflel  could  not 
be  confidered  aa  *^  fet  forth  for  war,''  according  to  the 
true  conflru£tion  of  the  z&,  of  parliament.  But  wher^ 
(here  is  t  fiAr  femblance  of  authority,  and  nothing 
upM  tbe  £sifie  of  the  proceedings  to  mvalidate  it,  tAai 
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*   "^^        the  Court  has  been  m  the  habit  of  confideringfufficient. 
In  the  cafe  of  the  Cq/ior,  before  the  Lords  of  Appeal, 


April  16th,  ( 1 795),  the  authority  of  the  commander  of  a  fleet  was 
confidered  as  fufficient,  though  the  veflel  was  not 
carried  into  port  or  adjudged.  And  in  the  cafe  of  the 
Ceylon^  (fupra  105),  this  Court  held  ,that  the  employ- 
ment  of  a  (hip  for  the  puipofes  of  war,  under  the 
authority  of  the  Governor  of  the  Mauritiusy  was  fuf- 
fident  to  conftitute  it  a  public  (hip  of  war.  But  it  is 
faid  that  this  cafe  goes  ^ther — that  here  was  no  au- 
thority from  the  commander  of  a  fleet,  but  the  mere 
ad  of  an  individual  officer  commanding  a  fingle  fri- 
gate. Take  it  to  be  as  ftated,  that  it  is  the  a&  of  an 
officer  commanding  one  fhip  only,  the  di(lin£Uon  does 
not  appear  to  me  to  be  very  material.  When  it  has 
been  held,  that  the  commander  of  two  or  three  ihips 
may  fuffidently  *'  fet  forth  for  war,''  it  is  not  going 
much  farther  to  fay  that  the  commander  of  a  fingle 
jhip  may  poflefs  the  fame  authority.  There  is  nothing 
in  the  evidence  to  fliew  that  there  were  not  other  veflels 
under  the  command  of  this  very  officer ;  but,  taking 
it  to  be  otherwife,  the  diftindion,  as  I  have  already  faid, 
does  not  appear  to  me  to  be  material.  A  great  deal  has 
been  faid  with  refpect  to  the  inconvenience  that  might 
arife  to  the  commerdal  interefts  of  this  country ,  if  die 
commanders  of  fingle  frigates'  ihould  be  allowed  to 
conuniffion  All  the  prizes  they  may  happen  to  take* 
The  argument  ab  inconvenient i  may  be  very  ftrong  when 
applied  to  cafes  otherwife  doubtful ;  but  it  is  not  to  be 
intended  that  the  law  would  introduce  any  inconve* 
nience.  No  particular  inconvenience  has  been  pouited 
cut,  and  I  confefs  it  does  not  occur  to  me  how  any 
could  arife*  It  certainly  would  not  occafion  a  greater 
number  of  captures  by  the  enemy,  for  they  may  be  as 
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eafily  made  without  as  with  a  commtflion ;  and  if  the        The 
American  law  be  the  lame  as  our  own,  the  only  quel-  , 

don  would  be,  whether  the  prize  (hould  be  condemned  4p^  ^^^» 
to  the  individual  captor,  or  to  the  American  Govern- 
ment ;  the  decifion  of  which  queftion,  in  either  way, 
could  afford  but  little  confolation  to  the  Britijh  owner. 
There  does  not  appear  to  me  to  be  fuch  an  effential  and 
folid  diftindion  between  this  and  the  two  other  cafes, 
as  (hould  induce  me  to  apply  a  different  rule.  I'he 
Ihip  was  fupptied  with  additional  arms,  and  was  em- 
ployed in  cruifing  againft  Btitijh  veffels,  fome  of 
which  flie  aflualiy  fucceeded  in  capturing — Non  cmflat 
that  Ihe  was  not  fo  employed  under  fuf&cient  autho- 
rity. I  (hall  therefore  condemn  this  veffel  as  prize  to 
the  re-captors. 

N.  B.  The  (hip  and  cargo,  were  in  the  firft  inftance 
carried  to  the  Bermudas^  and  afterwards  fent  on  to 
London  with  the  confent  of  the  parties,  and  under  the 
fandion  of  the  Court.  Freight  was  on  a  fubfequent 
day  (20th  July)  decreed  to  the  re-captors  for  the  voyage 
from  the  Bermudas  to  this  country. 
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May  18,  1814.  DILIGENTIA,   MOLLBR, 

fv^nS^cl!  ^HIS  Banijh  vcffel,  wiih  various  others  of  the  fame 
wards  abandoiM  natioD,  was  Ivinff  1X1  the  river  Ta?us^  in  the  month 

her,  indAen  ^      a    o  1  ,  .1      t      1     11  n  r 

another  cakes  the  01  Augujt  1808,  and  was  there  blockaaed  by  a  fleet  ot 
die  latt  feiior  ^  His  Majcfty's  fliips,  Under  the  command  of  Vice-Ad- 
in  Uw  the  only    ^iral  Sir  Charles   Cotton.     Upon  the  evacuation  of 

captor ;  and  the  <^ 

A  Of  a  com-      Portugal  by  the  French  forces,  in  virtue  of  thc-convcn- 

mander  in  relin*      •  ,»    ^  ,  ,  r*  /v*  1     • 

^Qiing  that  tiou  of  Ctfitra^  this  and  the  other  Danijh  veflels  m 
«hen^e"hlve  ^^e  Portuguefs  ports  were  taken  pofleffion  of  by  the 
tohin^andhiB  f^^^idron  under  the  command  of  Sir  C.  Cotton^  but 
crew  is  binding  •  wcrc  releafed  by  orders  from  him  before  his  return  to 
efau  under  him.  England.     Upou  the  aTHval  of  Admiral  Berkeley ^  by 

whom  Sir  C\  Cotton  was  fucceeded,  in  January  1809, 
the  veflels  were  again  feized,  and  fent  to  England^  in 
confequence  of  an  order  iflued  by  the  Lords  Commii^ 
fionersofthe  Admiralty  to  fend  home  for  legal  adjudi- 
cation all  Danijh  and  other  foreign  veffels  then  in  the 
Tagusy  which  were  in  that  river  prior  to  the  evacuation 
of  Portugal  by  the  French.    The  fliip  was  originally 
condemned  as  taken  by  a  fquadron  of  His  Majefty's 
(hips  under  the  command  of  Admiral  Berkeley ;  but 
^  an  appearance  having  been  afterwards  given  for  Sir 
\  C.  Cotton  and  his  fleet  as  the  adual  captors,  the  decree 
of  condemnation  was  refcinded,  in  order  that  the 
claim  of  Sir  C.  Cotton  might  be  propounded.    The 
'  queflion  was,  whether  the  fleet  of  Sir  C.  Cotton  or  that 
of  Admiral  Berkeley  were  entitled  as  the  captors  to  the 
^  benefit  of  the  prize. 

Judgment. 
Sir  W.  Scott.^^Thh  is  a  queftion  aflPeding  property 
of  much  greater  value  than  that  which  (lands  for  the 

immediate 
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immediate  deddon  of  the  Court,  and  refpefts  the  in-  ..  "^^ 
tereiis  of  two  highly  meritorious  officers,  to  both  of  - 
whom  the  Court  would  be  defirous  of  giving  a  (hare  -Woy  iStb, 
of  the  beneBt ;  but  it  fo  happens  that  their  interefts  are 
in  perfett  oppofition  to  each  other.  As  it  is  impof- 
.fible,  therefore,  that  the  claims  ihould  co-exift,  the 
Court  is  bound  to  decide  upon  them  according  to  their 
legal  merits,  which  mud  depend  upon  this  queftion, 
which  of  them  was  the  aftual  captor  ?  that  is,  not  only 
which  IS  tht  perfon  by  whom  a  feizure  was  made,  but 
which  is  the  party  legally  entitled  to  the  chara^er  of 
captor ;  for  there  may  be  many  fucceffive  captors,"  but 
only  one  can.be  legally  entitled  as  captor  to  the  benefit 
of  prize.  Jif  one  party  takes  a  veflel,  and  afterwards 
abandons  ner,  and  then  another  takes  the  fame  veffel, 
the  laft  feizor  is  m  Tawjthe  only  captor^j  To  this  it 
muft  beadded,  that  the  a£t  of  the  commander  is  bind- 
ing upon  the  interefts  of  all  under  him,  and  that  he 
alone  is  refponlible  for  cofts  and  damages.  He  has  a 
right  to  examine  the  (hip's  papers,  and  tQ  detain  or 
Hot,  according  to  his  own  notions  of  propriety.  He 
may,  perhaps,  ad  erroneoufly,  and  relinquiih  what 
would  have  been  good  prize  to  himfelf  and  his  crew. 
But  if  he  does  difmifs  what  he  had  before  feized  upon, 
the  intereft  of  himfelf  and  all  under  him  is  concluded 
by  his  ad,  and  the  fame  vefTel  lies  open  to  feizure  by 
any  other  eaptor  who  may  exercife  a  founder  difcre* 
tion.  Subjed  to  thefe  principles,  I  have  to  examine 
the  fads  of  this  cafe. 

The  caufe  was  proceeded  in  originally  by  Admiral 
Berkeley  and  his  fleet,  but  an  exclufive  intereft  was 
afterwards  fet  up  by  Sir  Charles  Cotton  and  his  fleet, 
on  the  ground  of  an  anterior  feizure.  The  evidence 
comes  before  the  Court  in  a  manner  not»very  fstvour- 
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DiLiGimTiA     ^^^^  ^^  ^^^  claim  which  has  thus  been  fet  up  by  ^^ 
■  C,' Cot  Ion ;  the  preparatory  examinations  being  totally 

'^i^x'^*  filent  as  to  any  other  feizure  except  that  made  by  Ad- 
miral  Berkeley.  The  allegation  which  had  been  given 
m^  propounding  the  intereft  of  Sir  Charles  Cottony 
ftateSy  ^*  that  in  purfuance  of  the  definitive  convtnuou 
'^  entered  into  for  the  evacuation  of  the  kingdom  of 
Portugal  by  the  French  army,  and  which  definidve 
convention  was  radfied  by  the  faid  Sir  Charles  Cot^ 
ion^  as  the  commander  in  chief  of  His  Majefty's 
(hips  and  vefTels  on  the  coafl  of  Portugal^  the  French 
army,  then  in  the  pofleflion  of  Lijbon  and  other 
places  in  P^r/e/^/^/,  did,  within  the  time  allowed  and 
agreed  upon  by  the  faid  convention,  evacuate  the 
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"  faid  country  ;  and  thereupon  the  faid  ftiip  the  Dili' 
"  gentia,  then  lying  in  the  river  Tagus,  and  other 
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Danijh  and  foreign  veiTels  then  lying  in  that,  and 
other  rivers  and  ports  of  Portugal^  and  which  had 
been  fo  as  aforefaid  blockaded  by  the  faid  fleet,  were, 
'^  in  purfuance  and  obedience  to  the  orders  and  direc* 
*'  tions  of  the  faid  Sir  Charles  Cotton^  feized  and  taken 
**  as  prize  by  the  (hips  and  ve(rels-compofing  the  faid. 
**  fleet  under  his  command,  or  fome  of  them."  And 
for  proof  of  the  fafts  here  ftated,  reference  has 
been  made  to  the  anfwers  of  KAvcApX^Berkeley^  who 
admits  generally  that  he  believes  the  article  to  be 
true  ;  and  terms  fomewhat  fimilar  are  ufed  by  the  wit- 
neflfes  upon  their  depofitions.  They  fpeak  very  much 
to  the  fame  efFe£t,*  and  it  is,  I  think,  to  be  taken  as 
proved  that  a  fort  of  a  feizure  was  made.  The  alle« 
gation  further  pleads,  ^^  that  in  order  more  eflPeduaUy 
**  to  keep  pofleflion  of  and  fecure  the  faid  jftup  Dili* 
^^^entiay  a  prize-mafter  and  feveral  men,  from  on 
«<  board  one  of  His  Majefty's  frigates  belonging  to  the 
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•Maid  fleet,  were,  on  or  about  the  3d  of  September        The 
**  1808",  put  on  board  the  faid  (hip;  and  fuch  prize-  ^ 

**  m  after  then  took  pofleflion  of  the  papers  belonging  Afoy  »8th, 
•*  to  the  faid  fhip,  and  took  out  part  of  the  crew  *  ^ 
^'  thereof,  and  took  fuch  other  meafures  as  were  ne« 
^^  ceflary  for  fecuring  the  faid  prize  to  the  faid  fleet/* 
Now  I  muft  certainly  underftand  this  as  pointing  to  a 
continuation  of  pofleflion  under  the  feizure  pleaded  in 
the  former  article.  To  this  part  of  the  allegation,  the 
pentlemen  who  have  ably  cbndu£ted  tins  caiile^  have 
not  ventured  to  read  the  anfwer  of  Admiral  Berkeletx 
nor  is  there  any  evidence  whatever  to  prove  the  con* 
tiiiuance  of  pofleflion  by  Sir  C.  Cottony  though  it  is  in 
reality  the  main  fad  in  the  caufe  ;  for  the  only  quef« 
tion  is,  whether  there  w^s  a  continued  pofleflion  by  the 
fleet  of  Sir  C.  Cotton  or  not.  If  the  pofleflion  was  not 
continued,  then  the  claim  made  on  their  behalf  fells 
to  the  ground :  it  becomes  at  once  a  cafe  of  common 
capture  made  and  relinquiflied,  and  thus  left  open  to 
the  rights  of  any  other. captor  who  might  choofe  to 
take  pofleflion  at  a  fubfequent  time.  A  feizure  was 
certainly  made  by  Sir  Charles  Cottons  fl^,  but  whether 
by  way  of  prize,  or  for  what  other  purpofe,  does  not 
exa£lly  appear.  It  might  be  for  the  fake  of  delibera- 
tion only,  or  for  anfwering  events  which  might  occur 
under  the  extraordinary  circumftances  attending  the 
evacuation  of  Portugal.  It  is  left  perfeftly  equivocal 
on  the  evidence,  whether  the  feizure  was  made  in  the 
way  of  prize  or  not.  It  appears  that  ihp  Danijh  flags 
were  left  flying  when  Admiral  Berkeley  came  to  Lijbon^ 
and  that  the  Ihips  were  under  the  control  of  the  Danijb 
matters  and  thdr  crews.  They  were  very  muchyirf 
Jurisj  and  though  fome  zGts  were  done  which  looked 
like  an  intention  of  employing  them  as  exigencies 
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Th«        iDigbt  require-4for  the  purpofe  of  removing  the  iohar 
^  blunts  and  their  property,  in  cafe  the  enemy  Iboula 

ykby  iSth,  return,  yec  there  was  nothing  to  Ihew  an  intention  o£ 
prbceedmg  agafoll  ffiem  as  prige«|  It  feems  to  have 
"Ceenthe  perfuafion  of  Sir  C.,Cottm\  mind,  that  the 
fhips  were  protefled  under  the  convention,  and  that» 
admg  upon  a  delicacy  of  chat  kind,  he  forbore  to.  treat 
them  as  enemy's  property.  He  would  fcarcely  have 
left  them  in  a  ftate  in  which  they  were  left«  if  he  bad 
thought  that  they  were  liable  to  be  treated  as  prize. 
It  appears  that  one  of  the  velTels  under  fimilar  drcum- 
(lances  was  actually  fold  by  her  owners  ;  but  this,  it  is 
£ud,  was  done  without  the  knowledge  of  Sir  Charles 
Cotton :  others  efcaped,  and  went  out  of  port  without  bis 
having  heard  of  their  departure.  I  cannot,  without  fome 
refie£Uon  on  his  condu£t,  fuppofe  that  he  would  have 
been  negligent  enough  to  have  permitted  thefe  a£b  to 
have  taken  place,  if  he  had  confidered  the  veflels  as  prize 
of  war^  The  intention,  probably,  was  to  employ  them 
in  conveying  away  Portuguefe  fubjeds :  but  this  will 
not  (hew  that  they  were  confidered  as  prize.  Under 
the  trepidation  and  alarm  which  at  that  time  exifted  in 
Portugal^  any  veffel  of  any  country  might  have  beeii 
warrantably  feized  for  fuch  a  purpofe;  and  there  would 
have  been  no  fcruple  with  refpef  t  to  the  feizure  of  any 
veflel  of  any  nation  at  that  time  in  an  emergency  of  that 
kin«1.  JPjgi,  jrfefaidj  f^^^  ^l^^h^ing  in  the  port,  was  in 
itfelf  a  poffeflion ;  but  how  weyg  they  detained  in  the 
•^port  ?  certainly  not  by  any  reftridion  of  Sir  Charles  Cot- 
ton's.  Some  of  them,  it  appears,  were  fold;  anothei*of 
them  took  a  cargo  on  Wrd,  and  failed  without  any  ob« 
ftni&ion  from  the  Britifi>  Admiral.  Thofe  that  re- 
mained were  not  detained  by  any  force  impofed  by  Sir 
C.  Cotton*    They  might  perhaps  have  remained  there 

through 
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dirough  fear  of  capture  at  fea,  perhaps  from  an  errone-  d,^  Jsktxa, 

ous  interpretation  of  the  convention, fucb  asSir  C.  Cotton  . — 

himfelf  appeare  to  have  laboured  under.  I  think  all  ^%,^l'^ 
the  evidence  as  to  what  pafTed  afterwards  (hews  clearly 
that  they  did  not  confider  themfelves  as  detained.  The 
mailers  remonftrate  againft  the  feizure  made  by  Ad- 
miral Berkeley — ^plead  the  authority  of  Sir  C.  Cotton  for 
their  liberty  — affert  their  perfeft  right  of  protcftion, 
under  the  convention,  and  under  the  condud  dbferved 
by  Sir  C.  Cotton :  They  maintain  that  the  feizure  made 
by  Admiral  Berkeley  was  in  dlred  contradidion  to 
the  condud  of  his  predeceflbr.  Nothing  can  be  clearer 
than  that  they  w^re  free  from  all  apprehenGons  that 
their  fhips  were  detained  in  order  to  be  fent  to  ^England 
for  adjudication.  Sir  C.  Cotton  having  abandoned  pof- 
feilion,  makes  no  fubfeguent  feizure,  but  comes  to 
England,  having  previoufly  given  orders  to  reftore  the  n 
flags  and  fhip's  papers  to  fome  of  the  veflels ;  and  it  is 
clear  that  he  directed  the  reftitution  under  a  decided 
interpretation,  which  he  had  taken  upon  himfelf  to 
make,  of  the  convention.  In  his  letter  he  fays,  '*  It 
^^  appearing,  by  a  communication  from  the  Dani/b 
^^  deputy-conful  at  St.  Ubes,  that  the  colours  and  papers 
*•  ot  the  vedels  of  that  nation  there  are  in  your  poifi^* 
^*  fion,  I  defire  you  will  forthwith  return  to  the  mafters 
<^  of  the  faid  veflels  their  refpedive  colours  and  papers, 
*^'  and  withdraw  any  men  that  may  have  been  placed 
*•  on  board  them  from  His  Majefty's  fhip  under  your 
^'  command,  leaving  them  to  ad  agreeably  to  the 
*^  ftipulation  of  the  treaty,  of  which  an  esctrad  is  en* 
*^  clofed  herewith  for  your  information/'  It  is  true 
that  this  order  is  confined  to  the  (hips  lying  at  St.  Ubes ; 
but  it  is  not  to  be  fuppofed  that  they  were  treated 
more  favourably  than  diofe  which  were  lying  at  Lifioni 

or 
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or  elfewhere  ih  Portugal.  I  mufl  prefume  that  the 
papers  and  coloars  belonging  to  the  Dcaujb  (hips  in  the 

xTagus  urere  not  taken  at  all,  or,  if  taken  at  firft, 
were  afterwards  reftored.  ^ir  C.  Coitorfs  poffeffion 
being  thus  abandoned,  andr^y  i^^^^  T^rxycXr^\r^^  ^n  ^^j 

lot  being  what  the  Court  has  held  to  be  perfonal  pof-* 
efiion,  on  what  ground  can  the  claim  relt  i\  Vl  ever 
>ir  C.  Cotton  had  entertained  views  of  prize,  he  had 
tbandoned  them,  and  this  abandonment  is  conclufive 
pgainft  himfelf  and  all  under  his  command. 

I  come  now  to  confider  the  acts  of  Admiral  Berkeley  i 
and  thefe,  it  has  beenfaid,  are  to  be  interpreted  altogether 
by  the  order  iflfued  from  ihe  Admiralty.  I  cannot  agree 
to  that  propofition  to  the  extent  in  point  of  eflFed  in 
which  it  has  been  dated.  If  the  AdgiiraUy  iffq^d  an  nrr^gr 
for  the  capture  of  a  particular  fliip,  that  will  notaffeft  the 
intereft  ot  the  captor  in  the  prize,  which  he  may  makc^^ 

ie  order  of  the  Admiralty  would  juftify  the  feizure 
fo  far  at  lead  as  to  indemnify  the  captor  from  cofls  and 
damages,  but  it  would  not  affe£t  any  beneficial  interefl 
that  he  might  derive  from  the  ciapture.  The  title  of 
the  captor  would  be  precifely  the  fame,  whether  he 
was  a&ing  upon  his  own  difcretion,  or  in  obedience  to 
the  orders  of  the  Admiraty.  Whatever  information 
the  Admiralty  might  have  had,  or  whatever  might  be 
their  notion  of  the  fad:  or  of  the  law,  with  refpect  to 
any  interefl  to  be  derived  from  the  capture,  would  not 
in  the  leaft  alter  the  cafe.  The  queftion  is,  whether  the 
acts  done  by  Admiral  Berkeley  would  give  him  an  in- 
terefl; for  fuppofe  the  Admiralty  fhould  think  Admiral 
Berkeley  not  entitled,  Z^^  would  not  influence  the 
decifion  of  the  quefUon  before  the  proper  tribunal* 
But  has  not  the  Court  re^pn  to  fuppofe  that  the  Ad- 
miralty were  l(ft  very  much  in  the  dark  as  to  the  real 

flate 
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ftate  of  things  ?  It  appears,  I  think,  from  the  docu-         The 

ments  before  the  Court,  that  matters  were  not  very   ^ . 

accurately  reprefented  to  them.  It  is  obfervable  that  Maj4  iSth, 
in  the  letter  from  the  Secretary  of  the  Lords  Commif-  *  ^^' 
fioners  of  the  Admiralty  to  Admiral  Berkeley^  which 
mentions  their  having  taken  theopinion  of  the  King's 
Advocate,  no  mention  is  made  of  the  convention  of 
Cintra.  The  letter  is  in  thefe  terms :  "My  Lords  Com- 
miflioners  of  the  Admiralty  having  required  the 
opinion  of  the  King's  Advocate^  whether  Danj/h  and 
other  fordgn  ftiip^  now  in  the  Ta^s,  which  were 

in  that  river  prior  tn^Hp^^rnpMnT]  nf  ^/ir/^^^/Kyrhf; 

"  French 9  could  be  confidered  as  prize^_and  feiit  Lq  JEz^- 
•*  land  for  adjudication,  or  whether  they  are  to  be 
"  'cmifidered  as  taking  th^benefit  of  a  neutral  port ; 
* '  I  am  commanded  to  tranfmit  to  you  a  copy  of  the 
**  opinion  of  the  King's  Advocate  on  the  queftion,  and 
*^  to  fignify  their  Lordihips  direction  to  you  to  fend  to 
^^  England  for  legal  adjudication  any  (hips  now  in  the 
'"  Tagusy  which  may  come  within  the  above  defcrip* 
**  tion.'*    I  cannot  attribute  to  this  order  any  other 
effect  than  as  guaranteeing  Admiral  Berkeley  in  fending 
home  the  (hips  for  adjudication,  and  in  juitifying  him 
in  doing  whatever  was  neceflary  for  that  purpofe  ;  the 
Board  of  Admiralty  being  perhaps  at  the  time  of  iffu- 
ing  this  order  in  fome  degree  of  ignorance  whether 
poffi^flion  had  been  given  up,  or  not,  and  thinking  per- 
haps that  an  order  was  neceffary  for  their  feizure,  if 
they  had  been  abandoned.     In  this^ate  of  things^  > 

Admiral  Berkeley  finds  thefe  veffcls  denuded  of  all  pro- 
tection  under  the  convention,  which  Sir^.  Cotton 
appears  to  have  thought  them  entitled  to,. but  which 
this  Court  has   decided  otherwife^  and  from  which 

decifion  there  has  been  no  appeal    Theihips,  how- 

ever 
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CTer,  were  ftill  entitled  to  the  general  protection  of  a 
neutral  port ;  and  it  would  have  been  hazardous  for 
^^^^^^^^'     Admiral  Berkeley  to  have  feized  without  orders,  and 
fent  away  thefe  veflels,  fubjeft  as  they  undoubtedly 
muft  have  been,  to  a  Portugue/e  territorial  cbim.    lif 
he  had  ventured  to  have  feized  them  vithout  ordei^ |^ 
muft  have  taken  the  confequences  of  his  own  a& 
Now^it  is  an  elftablifhed  rule  of  law,  that  a  claim  of 
neutrality  of  territory  can  be  made  hy  the  neatralpO' 
vemmein  only  j^  and  it  appears  that  the  Government 
of  Portugal  did  make  fuch  a  claim^  though  it  was 
afterwards  withdrawn,  upon  a  ftrong  reprefentadon 
made  by  the  Government  of  this  country  as  to  the 
hoftile  difpofidon  (hewn  by  Denmark  to  the  general 
cz\x{q  oi  Europe  J  and,  as  I  believe,  particularly  on  ac* 
count  of  the  refiflance  made  by  the  Danes  to  the  retura 
of  the  Spanijb  troops  under  Romana  tx>  the  Peninfula. 
It  was  not  thoughc  decorous  for  Portugal^  relieved  as 
(he  was  by  this  country  from  the  prefence  and  oppreifioa 
of  the  enemy,  to  perlift  in  fuch  a  claim ;  and  it  was  ac- 
cordingly   withdrawn   upon  the  remonftrance  being 
madCk— -Thefe  (hips  then  are  not  entitled  to  the  pro- 
te£tion  of  the  convention,  nor  to  that  arifing  from  a 
neutral  territory ;  for  the  claim  which  was  made  upon 
that  ground  has  fince  been  withdrawn.    The  ihips 
themfelves  were  in  the  poffefEon  of  the  Danijb  maftersj 
and  the  papers  in  the  hands  of  their  own  Danijb  conful. 
They  were  feized,  it  is  faid,  pro  formd^  for  the  pur 
pofe  of  ejecting  the  Danijb  mafters,  and  liberating  them 
from  the  refponfibility  which  lay  on  them,  whilft  they 
continued  in  poffeflion.    The  expreffions  of  Admirai 
Berkeley  J  in  the  letter  fent  to  Kennedy^  the  agent  of 
Sir  €•  Cottony  as  agent  of  the  captor,  are  fufficiently 
explained  by  the  fad  of  endre  ignorance  of  Admiral 

3  Berkeley 
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Berkekii  at  that  time  that  the  pofleflion  of  Sir  C.  Coitm        The 

had  been  withdrawn.     It  would  be  very  awkward^  in   .__ 1 

point  of  form,  if  the  Court  were  to  condemn  thefe  (hips  -May  iSth. 
as  prize  ioSirC.Cotton^  when  the  depositions  of  the  wit- 
nefles  afcribe  the  feizure  to  Admiral  Berkeley  only;  and 
^he  anfwers  which  admit  an  original  feizure  by  Sir  C. 
Cotton  J  do  not  admit  a  continuance  of  pofleflion  in  him>— 
In  the  abfence  then  of  all  evidence  as  to  a  contmued 
pofleflion  under  the  firft  feizure,  it  would,  I  fay,  be  ex- 
tremely awkward  in  point  of  form  to  condemn  to  Sir  C. 
Cotton  ;  but  not  in  point  of  form  only,  but  likewife  of 
law  and  fubftantial  juftice  ;  for  I  think  there  is  evidence 
to  fliew  that  Sir  C.Cotton,  from  motives  of  delicacyTand 
a  nice  mterpretation  of  the  convention,  thought  thefe 
veflels  were  not  liable  to  be  confidered  as  prize,  and 
qther  by  miitake  of  faft  or  taw,  relinquiflied  pofleffion^ 
and  by  fo  domg  abandoned  the  right  of  himfclf  and 
of  thofe  under  himi  I  mufl:,  therefore,  pronounce 
for  the  exclufive  interefl:  of  Admiral  Berkeley ;  but  I 
direct  the  eacpences  of  Sir  C.  Cotton's  claim  to  be  paid 
out  of  the  proceeds. 
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The        of  very  confiderable  value,  found  dcreliflr  at  fea,  A^ 

BALL.        ihip  itfelf  being  the  property  of  Britijh  merchants,  and 

'    the  cargo  confifting  of  ftores  belonging  to  His  Majefty's 

IsiV  '     Government.     The  veffel  was  brought  into  ihe  port 

of  Plymouth  by  a  lieutenant  and  fome  men,  part  of 

the  crew  of  H.  M.  floop  the  Challenger  ;  and   a  claim 

has  been  given  for  the  commander,  officers,  and  crew 

of  that  (hip  as  joint  falvors,  there  being  other  claimants 

already  before  the  CoUrt.     The  fhip  had  been  found  in 

aftateof  derelift  by  others,  in  whbfe  polTeiiion  Ihe 

was  at  the  time  when  the  Challenger  came  up,  and  who 

were  conducing  her  towards  the  Channel,  in  the  chops 

of  which  they  had  arrived  when  the  Challenger  came 

up,  and  difpoiTefled  them.  Under  thefe  circumftances, 

it  was  certainly  incumbent  on  the  commander  of  the 

Challenger  to  bring  forward  his  claim  in  proper  form, 

and  to  take  care  that  it  (hould  be  properly  fubftan- 

dated. — His  own  intereft  called  upon  him  to  (hew,  at 

leaft  by  affidavit  from  himfelf,  what  was  done  under 

his  authority,  and  otherwjfe  to  fudain  his  claim  by  due 

proof.     He  had  alfo  to  vindicate  his  condud  in  dif- 

pofleffing  the  original  falvors ;  J)ecaufe^it 

doubtedly  the  duty  of  thofe  who  claim  as  falvors,  and 

difpoffefs  others  who  were  afting  as  fuch^  to  fliew^  if 

not  an  a£tual,  at  leaft  an  apparent,  neceffity  for  their 

mtruliony  and  tp  offer   fon^e  pitpure  rh;^t  maj^^ESy 

juftify  their  interference  in  thtt  with  whicL they  _^ad 

Qtlierwn;e  no  manner  pf  hnfiifpfQ.     Thofe  -  who  have. 

obtained  poflfeflion  of  a  fhip  as  falvors  Tiave  a  ^i^afl^ 

terefe,  wfticii  cannot  be  diveffed  before  adj 

takes  Place  in  a  court  poffetfe8  of  competent  ^uthoritvi 

and  it  is  n6C  for  T9ie  King's  officers,  or  any  other  per- 

fons,  on  the  ground  of  fuperior  authority,  to  difpoflefs 

them  vnthout  caufe.     Cafes  may  certainly  exift  in 

whnrh 
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^irhich  the  interference  of  the  King's^fficers  nlay  h6 
not  only  juftifiable,  but  even  laudable.  They  may  find 
perfoHs  ifl  poflf&liion  who  are  unfit,  from  inexperience, 
to  be  trufted  with  valuable  property,  or  who  have  been 
'guilty  of  grofs  mifcondud,  which  may  render  their 
removal  proper  and  necefiary.  But  thefe  neceflities 
muft  be  made  apparent  to  the  Court ;  and  perfons  tak- 
ing pofTeifion,  and  bringing  in  a  fliip  under  fuch  cir« 
cumftances,  muft  underftand  that  it  is  their  duty,  ia 
the  firfl:  place,  to  juflify  themfelves  for  the  fteps  they 
have  taken.  It  is  rather  extraordinary,  therefore,  that 
no  evidence  of  this  kind  was  obtained  from  the  officer 
who  commanded  the  Challenger,  during^  his  flay  in 
this  country,  and  it  is  flill  more  extraordinary  that  the 
Court  fhould  now  be  afked  to  put  off  the  caufe  till 
fuch  evidence  can  be  procured  from  him  in  America^ 
whither  he  is  fince  gone.  Application  is  now  made  for 
leave  to  do  that  which  ought  to  have  b^en  done  in 
limine.  It  was  the  duty  of  that  officer  not  only  to  have 
fupported  his  claim,  but  to  juftify  his  own  condud  in 
difpoffeiling  the  orignal  falvors.  He  was  in  port,  and 
had  an  opportunity  of  doing  it ;  but  he  has  not  thought 
proper  to  avail  himfelf  of  it.  I  cannot„puL  fjff  thii 
caufe  any  longer,  to  allow  him  a  fSlTfarther  opportu* 
^nity ;  neither  CLin  I  aflent^  to  the  dodrine  which 
feeiTlScl  down  by  the  counfel,  that  the  owners  have 

fum^  on  account  of  ^^^  g^^**^?^  jl"*"-^ 

the  ownerSy  therefore,  ^r^  marprially^ 

Intcrefted    in    refifting   the  .additioqal  ctaim    which 

^asjhfifinJfit-up.     The  merchants   ought  not  to  be 

charged  with  a  higher  rate  or  ia[vage,j^n'  account  cf 

the^unneceflary   interference    ot   ttie  lecond  lalvors. 

Tlie^ilgmanatvor^  are  Ukewlfe  Imeiefled  hi  lefifling 


to  give  a  larger 

■T'     I'     I       "  **'^" 

01  lalvors ; 


Blendiit. 
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bJwhImv"    *^  claim,  for  it  muft  operate  as  a  difcouragement  to  feL 
MAX.L.        vors  to  be  liable  to  be  turned  adrift  and  baflfed  by  an  op* 
^^^  ;^^      pofidon  of  this  kind.   I  have  noheiitation,  therefore^  in 
iSi4«       \  ccmfirming  the  do£trine  I  have  over  and  over  agsun  laid 
down,  that  perfons  difpoflefling  original  falvors  without 
reafonable  caufe  (hall  receive  no  benefit  from  the  ler- 
'-  vices  they  may  afterwards  perform,  but  the  whole 
reward  (hall  go  to  thofe  who  have  been  wrongfully 
difpofleflfed.    Thofe  who  are  wrong-doers  (hall  take 
no  advantage  from  thdr  own  wrong.    The  exertions 
they  may  ufe  in  bringing  in  the  (hip  (hall  enure  not  to 
fhdr  own  profit,  but  to  the  profit  of  thofe  who  would 
otherwife  have  performed  the  fervice.    Under  thefe 
principles  the  Court  is  to  confider  whether  any  fuch 
neceflity  is  (hewn,— I  do  not  fay  any  abfolute  neceffity, 
but  fuch  as,  under  all  the  circumftances,  and  the  im- 
preffion  they  were  calculated  to  make,  would  juftify 
the  mtftrference  on  the  part  of  the  Challenger. 

nrhift  fhip  y^  found  derelift  by  a  poft>ofl5ce  packet, 
and  was  take&  pQfie(&on  of  by  the  mafter  and  ten  of 
his  men.  The  men  compofmg  the  crew  of  this 
defcription  of  veffel,  it  is  well  known,  are  ufually  very 
expert  feamen ;  it  is  therefore  to  be  prefumed  that  they 
were  as  competent  as  any  perfons  could  be  to  navigate 
this  or  any  other  veffel.  They  cleared  the  (hip  of 
water,  an4  fet  it  to  rights  in  other  refpeds,  and  coa- 
du&ed  her  inTafety  for  a  confiderable  diftance,  fteer^ 
ing  a  direft  courfe  for  a  Britijh  port,  towards  which 
they  had  very  far  advanced.    The  weather  was  tX' 

fremelv  mq^ler^te  *  but  it  appears  tHat,  from  the  hurry 
in  which  they  quitted  theu:  own  (hip,  they  had  not 
provided  themfelves  with  two  or  three  neceflary  im- 
plements'—a log-glafs,  a  watch,  and  a  chart  of  the 

Channel^  and  that  no  fuch  articles  were  to  found 

-    -"-  on 
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6n  board  the  derdift  flbip.    Of  tfaflfe  diings  they  were        Th* 
io  waSfT  and  upon  that  account,  and  thafinth}  *  fifP-     "Va"""^ 
tial  of  dtftrelk  vas  hotfted .    When  the  boat  from  the  ir 


King's  ^p  was  lent,  in  coofequence  of  the  fignal  of  ^^^ 
diftrefe,  what  i^as  the  reprefentation  madd  ?  Not  that 
they  were  in  diftrefs,  but  merely  that  they  were  in  want 
of  the  atticles  which  I  hare  jiift  enumerated,  and  that 
they  were  willing  to  pay  for  them  by  an  order  upon 
^.^yPJ^oufh  ;  and  I  muft  fay  that,  I  think,  theaccommo  . 
datiou  tliey  requeued  waa  reafonable,  and  ought  to  have 
been  granted.  It  would  not  have  been  a  very  extra- 
▼agant  or  heroic  aft  of  duty  on  the  part  of  the  King's 
fhip,  to  have  afforded  this  accommodation,  and  to 
have  complied  with  the  demand  which  was  made^ 
efpecially  as  there  was  public  property  on  board.  It 
apipears  that  they  had  fteered  a  right  courfe  even  with- 
out the  affiftance  to  be  derived  from  inftrumenta  of 
this  defcription^  and  had  adually  taken  an  obfervation 
on  the  day  before.  A  paper,  containing  a  lift  of  the 
articles  required,  was  given  to  the  Lieutenant  of  the 
Challenger  on  his  coming  on  board,  but  not  a  hint 
was  given  of  any  other  want.^*-*Nothing  to  make  it 
neceilary  to^T^a  fingle  man  on  board.  The  Lieu- 
tenant, on  his  return  to  his  own  ihtp,  reported  that 
-Mr.  Stevens  J  the  mafter  of  the  packet,  had  not  any  ^m^ 
miffirnrj  but  i  do  not  perceiVe  4>n  what  authority  he 
made  this  report.  He  was  fent  back  to  afcertain  whether 
Mr.  Stevens  had  a  commii&on  or  not.  Then  how 
could  he  have  taken  upon  himfelf  to  report,  in  the  firft 
^lace,  that  he  had  not  any  ?  Suppofe  Mr.  Stevens  had 
no  papers  on  board  this  (hip  to  (hew  that  he  was  com« 
mander  of  the  packet,  no  great  fufpicion  could  have 
arifen  from  that  cir cumftance  )  f<^  he  would  naturally 

1&R2  leata 
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The       deave  all  his  papers  on  board  his  packet    The  Ueoi' 
HALL.      -tenant  reported  that  he  thought  it  probable  that  Cap* 
'  tain  Stevens  and  his  men  were  Americaru,  and  upon  this 

^,^'     the  aft  of  difpoflei&ng  them  has  been  attempted  to  be 
juftified.     Could  an  idea  be  reafonably  entertained  that 
thefe  men  were  AmerUims  f  No  cafe  has  prefented  it- 
felf  to  the  notice  of  this  Court,  oi  Americans  pretend- 
ing to  belong  to  a  King's  packet.    Would  they  have 
been  hanging  out  fignals  of  diftrefs  to  a  Britijb  (tup  of 
war,  if  they  had  really  been  Americans  ?  Would  diey, 
\i  Americans y  havefteered  forthecoaft  oi  England^  as 
thefe  men  were  doing  ?  Would  Americans  have  offered 
payment  by  means  of  an  agent  at  Plymouth^  mention* 
ing  his  name  and  other  particulars  ?  There  was  alfo 
the  drels  of  the  commander  of  the  packet^  with  the 
uniform-button,    and  other  infignia,  by  which  the 
commanders    of  Britijh  packets    are   diltinguifiied, 
which  were  (hewn  to  the  Lieutenant.    Thefe  circum* 
ftances,  I  think^  ought  not  have  left  a  r^fonable  doubt 
as  to  the  national  chara£ler  of  thefe  perfons.     There 
were  eleven  men  on  board,  of  whofe  ikill  there  could 
'  be  no  doubt.   It  is  well  known  that  the  moil  expert  fea- 
men  are  employed  on  board  the  King^s  packets ;  there 
could  not  therefore  be  a  neceillty  for  farther  ailiftance 
of  men. — And  if  no  neceifity  be  fliewn^  then  it  is  a 
difpofleffion  not  warranted  by  law,  and  the  parties  are 
not  entitled  to .  any  reward  for  the  fervices  they  may 
have  performed.    The  a£k  of  the  King's  (hip  -does  not 
appear  to  have  been  produced,  by  a  neceffity  which 
woujdjuftify  her  interference,  and  Therefore  fliehas^ 
no  claim  to.  ihare  as  joint  captor. 

The  cldim  of  fome  pafle^igers  on  board  the  £/%^ ' 
to  ihare.  as  falvors.  was  aliQ  reje&ed.  ^  . 

Counfcl 
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Counfel  were  then  heard  on  the  merits  of  the  cafe 
as  to  the  falvage'-fervice  rendered  by  the  packet  and 
her  crew,  the  firfl  falvors^ 
Judgment  refumed. 

This  very  valuable  property  has  been  preferved  and 
reftored  to  the  owners, — ^the  fhip  to  ^Britijh  mer-- 
chanty— -and  the  cargo  to  His  Majefty*8  Government  j' 
and  the  queftion  is,  what  compenfation  is  due  to  the  per* 
fons  by  whom  the  property  has  been  faved.  It  is  un« 
necefiary  for  me  to  ftate  the  principles  upon  which  the 
Court  is  in  the  habit  of  deciding  queftions  of  this  kind. 
Cafes  of  falvage  are  frequently  various  and  comple^ 
in  their  circumftances,  and  the  Court  is  obliged  to  find 
its  way  as  well  as  it  can  upon  confideration  of  the  fa^g 
of  each  particular  cafe  ;  it  is  certainly  fatisfadory  to 
the  mind  of  the  Court  when  parties  ftate  what  they 
themfelves  are  willing  to  give ;  when  they  make  theii5 
ownefUmate,  not  to  limit  the  difcretion  of  the  Court, 
but  to  direGt  its  judgment  according  to  the  benefit  the 
parties  fiippofe  themfelves  to  have  received.  In  fixirij 
a  proportion  of  the  value,  the  Court  is  in  the  habit  of 
givmg  a  fmaller  proportion  where  the  propel 
and  a  higher  proportion  where  ttie  value  is 
^or  this  obvious  reafon,  that  in  property  oi  Imall  valPgr 
a  ftnall  proportion  would  not  hold  out  a  fufiicient  en* 
couragement  ;  whereas  in  caies  of  conflderablfr  valiie, 
a  imalter  ppoportioft  would  afford  no  inadequate  com* 
penfation,  in  caies  oi  derelitl,  the  Court  not  unfrei 
quently  gi^3&  dBfi«half'6f  flie"  property  laved  ;  and  thij 

kind  accords 


^rhaps 

ing  to  the  old  law 


42  i^ 


It  is  not  to  be  denied  that  very  confiderable  fervice 
has  been  performed  in  the  prefervation  of  this  (hip 
find  cargo;  for,  withqut  lookingtO'tiiemixnit^tthou^il 

E  E  3  ipgeniom 


Thfe 
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The  ^  ingcnions  obfervations  m<ide  by  thtf  coaofel  upon  the 
■Au.  evidence,  it  muft  be  adnutted^  generally,  that  the  ihip 
and  cargo  were  left  in  a  lituation  of  great  perils  having 
iSx4.  *  been  abandoned  by  the  enemy  in  a  tempeftuous  fea- 
fbn  of  the  year  in  the  Bay  ^  Biftay^  where  Ihe  had 
encountered  a  great  deal  of  bad  weathey,-*-That  all  the 
crew  were  taken  out,  and  the  veflel  ordered  to  be  Icut*^ 
Ttezt^-wfaith,  in  ihtf  cpllilmt  Of  tlGTffiafter;'  was  acmally 
gone.  She  was  thus  left  futjeCt  to  be  again  captmed 
^  by  the  i^emy,  or  t»  be  driven  about  ^t  the  mercy  of 

the  winda  and  wares.    Is  it  to  be  faid  that  this  it  not  a 
fituation  of  extreme  peril  ?  Certauniy  not^    Upon  tET 


'1|Ht  dilcovery  ot  this  lhip>  flie  appmred  ^  thof^  <a 
loard  the  packet  to  be  a  vgflel  <rf  war ;  preparations 
\xi  were  made  in  dfe  (be  Ihould  prove  to  be  an 
enemy's  veflel  of  that  defcripdon»  and  the  parties  were 
ready  to  encounter  the  danger  of  an  engagement.  She 
was  then  boarded  and  tak^  poffeflion  of ;  and  every 
thing  was  done  that  was  neceflkry  for  the  prefervation 
of  the  ihip  and  cargo*  Though  deftitute  of  the  proper 
inftrumencs,  the  ihip  was  Conducted  to|(rards  the  coaft 

>rf  England^  and  vnts  afterwards  brought  into  port  in 
fafety.  Thefe  circumftances  afford  a  cafe  of  very  con- 
fiderable  merit  on  the'  part  ofthe  original  laivorsTlbr 
rmuit  attribute  to  them  the  fcrvlccs  peifbrmed  by  the 
others.  The  fituation  of  the  falvnrg  tno  wag  not  wholly 
deilitute  of  day|i;er^  though  I  do  not  fay  it  was  of  a 
very  formidable  kind.  The  condition  of  the  diip,  the 
want  of  proper  inftruments^  and  the  danger  of  captnre 
toy  the  eaaemy,  to  whom  no  reii{lan"c?*WyQld  by  pofli* 
bility  have  been  made^  are  all  circuinffances  net  un- 
worthy  of  attrition.  The  ihip  and  cargo  have  been 
i^rbught  in  andreftored,  and  I  muft  fuppofe  that  bodi 
Ac  Govcmmeat  and  the  Briiijb  owner  ivouM  be  in« 

clined 
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dined  to  give  a  libera!  remuneration  to  thofe  whotave  'Rm 
been  themeans of  preferviog  their  property.  The  value  mall. 
ot  the  Ihip  and  cargo  appears  to  be  ibgiewhere  about  " 

SJS^OQpI  Unailllled  in  my  judgment  by:  any  offer  i?x4. 
on  the  one  fide,  or  demand  on  the  other,  I  think  I 
fliall  not  be  guilty  of  injuflice  to  any  of  the  parties  by 
giving  a  tench  to  the  falvors,  which  I  accordingly 
decree  to  be  paid :  and  to  prevent  any  minute  and 
troubfefome  enquiries  into  the  value  of  the  property^ J[ 


fhall  efUmate  the  fhare  of  the  falvors  at  the  fum  ^f    ^^^ 
^^TjOoo.    The  expenceg  of  the  laivors  mult  alfo  be   y^^h 


-  ARTHUR,  Rathbonb.  j«Maift,x8i4. 

npHIS  was  the  cafe  of  an  American  {hip  and  cargo.  The  blockade 

captured  in  the  Eems,  on  the  a6th  December  1809,  ^^^iJ^li 
by  His  Majcfty's  gun  brig  Blazer^  for  a  breach  of  the  oU^^%6th Apni 
blockade  of  that  river  impofed  by  the  order  in  council  intended  to  be 
of  the  26ih  of  Jpril  i%og*  Proceedings  were  infUtuted  «gui^moderf 
on  behalf  of  the  Blazer  on  the  29th  of  January  1 8 1  o ;  ^^JS  by 
and  on  the  1 6th  of  February  in  the  fame  year  a  proctor  ft««io™nf  •  «»«• 
exhibited  for  the  eommander  of  His  Majefty'sfchooner  round  the  month 
Faz,  and  allied  him  to  be  a  Joint-captor.     On  the  ^n%^!t^ 
ajd  of  February    the  Court  condemned  the    veffel  [21!^™^,^!^ 
and  cargo  generally^  referving  the  queftion  by  whom  ihip. 
taken,  and  this  fentence  was  afterwards  affirmed  by 
the  Lords  Commiffioners  of  Appeal* .  On  the  lilof 
Auguft  1 8 1 1 ,  the  intereft  of  ^  jP^  was  depied,  an(l 
the  cafe  now  came  before  the  Co^rt  upon  the  queftioQ 
whether  that  fhip  was  entitled  to  ibare  in  the  prize  as 
a  joint-captor. 

E  E  4  Fot 
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Arrwm  ^^^  '^^  claim^  thc  Advocate  of  the  Admiralty  and 

■■  Lujhington. — The  claim  of  the  Paz  to  (hare  in  the  prize 

/•^"^f*»  is  founded  upon  two  grounds;  iirft,  upon  that  of 
being  engaged  in  arommon  enterprize — the  blockade 
of  the  river  Eems ;  and,  fecondly,  upon  the  ground 
of  being  in  fight  at  t^e  time  of  capture.  In  the  an- 
fwers  of  the  commander  of  the  Blazer^  it  is  admitted 
that,  from  the  month  of  July  1 809,  he  had  recenred 
orders  from  Lord  George  Stuart^  the  fenior  officer  zt 
\  Heligoland ;  and  it  appears  by  the  depofitions  of  the 

vitnefles,  that,  on  the  21 A  of  Dicember^  an  order  was 
given  by  the  fame  officer  to  the  commander  of  the  Paz 
to  proceed  to  the  Eems^  and  to  ts^e  effedual  meafures 
for  blockading  that  river.  The  Blazer  was  already 
engaged  in  maintaining  this  blockade^  The  two  veffek 
were,  thercfqrc,  employed  ^s  aflbciates  in  the  fame  ferf 
vice  under  the  orders  of  the  fame  commanding  officer; 
for  though  the  order  given  by  Lord  George  Simrt 
does  not  in  terms  diredt  the  Pax  to  aflfociate  itfelf  with 
the  Blazer^  yet  in  fubflance  it  does ;  for  it  direds 
that  ihip  to  take  a  part  in  the  fame  fervice  in  which  the 
Other  was  already  engaged.  To  conftitute  an  afTocia- 
tion  between  two  fhips,  nothing  more  is  neceffary  than 
that  they  fhould  a£b  together  for  the  fame  purpofe, 
under  the  orders  of  the  fame  fuperior  authority,  and 
fuch  was  the  cafe  in  the  prefent  inftance.  The  capture 
,^^  V  alfp  appears  to  have  grown  out  of  the  common  pur- 

pofe for  which  they  were  afTociated ;  for  the  fhip  was 
feized  for  an  alleged  breach  of  the  blockade  of  the 
Eems^  and  has  fi^ce  been  condemned  for  that  ofience. 
8ee  the  cafe  of  the  ForfigbeidyfVltlefd&n^  {Edw.  124.) 
and  of  the  Nordjiern^  {Lords^  i8th  July  iBjoyO^- ' 
With  refpeft  to  the  jFaft^o|  fight  .at.the.time  of  c^ 
ture,  that>  as  jvelLaa  .previous  chafmg,  is  fppken  to  by 

the 


■• 
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the  releafing  wicnefs ;  and  although  a  claum  of  joint-  The 
capture  cznnot  generally  be  fupported  by  the  teftiraony  A>Tao». 
of  releafing  witneffes  only,  yet,  under  the  peculiar  cir-  juftt ««, 
eumftances  of  this  cafe,  the  intereft  of  the  Paz  not  ***^ 
having  been  denied  till  long  after  the  crew  of  the  prize 
had  left  this  country,  fuch  teftimony  ought,  from  the 
impoflibility  of  now  procuring  other  evidence,  to  be 
admitted  as  fufEcient.  The  commander  of  the  Paz 
was  left  to  (hare  all  the  refponlibility  arifing  from  the 
affertion  of  his  right  as  joint-captor,  throughout  the  pro- 
ceedings in  this  Court  and  the  Court  of  Appeal,  with* 
out  the  lead  fufpicion  that  his  intereft  would  be  even->  . 
tually  denied ;  and  it  would  be  a  harfh  meafure  to 
turn  round  upon  him  at  this  late  period,  and  require  the 
produdion  of  witneffes  who  have  long  fince  returned 
to  America^ 

For  the  adlua]  captor^  the  King's  Advocate  and  Bur^ 
naby  argued  to  the  efie£l  of  the  cbfervations  contained 
in  the  judgment  of  the  Court. 

JuDGM^NTf 

SixfV.  Scott. — This  is  a  claim  made  by  one  of  His  Ma- 
jefly'sfhips  to  (hare  as  joint-captor  in  a  pri^e  taken  ii)  the 
river  Eems  by  another  (hip  belongmg  to  His  Majefty,  for         r\  ^ 

a  breach  of  the  blockade  impofed  by  the  order  in  council  i^^J^y  r  > 
of  the  26th  o{4^il  1809.  This  order  was,  amongft  f.f^^^-/^* 
others,  iffued  fiithe  way  of  retaliation  for  the  meafures  T'X^  ^ 
\^'hich  had  been  previoufly  adopted  by  the  French  Go^? 
vernment  againft  the  commerce  of  this  country.  The 
blockade  impofed  by  it  ijs  applicable  to  a  very  gi^at 
extent  of  coa(t,^and  was  never  intended  to  be  main^ 
tained  accordingto  tne  uiuaJ  aiid  regular  mode  of  en* 
forcmg  Diockades,  by  Itationipg  a  number  ofihtpg^and 
[prmine as  it  were  an  arch  ot'd 


tPI-ming  a^  it  were  am  arch  of  circumvallation  round 
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Auriu*.  ^^  mouth  of  the  prohibited  port.  There,  if  the  2xdk 
,    ■  Tails  in  any  one  put^  the  blockade Itfelf  fails  altogether; 

''"Ti"*-  ^^^  ^^  Ipecies  ot  blockade,  which  har'arifen  out  of 
the  violent  and  unjuft  condu^  of  the  enemy,  was  main- 
tained  by  a  fli4>  Itationed  any  where  mjfae  ndghboun- 
hood  of  the  coaft,  or,  as  in  this  cafe,  in  thcriver  itfelf ^ 
obferving  and  preventing  every  veffel  that  might  en< 
deavoiu:  to  effe£):  a  paiTage  up  or  down  the  river* 
Though  the  principle  of  aflbciation  had  not  been  of  Iste 
favoured  either  here  or  in  the  Court  of  Appeal,  di« 
Court  certainly  held,  in  the  cafe  which  has  been  men- 
tioned {F^rfigheid)^  (hat  where  fhips  are  ading  toge- 
ther for  the  maintenance  of  the  fame  blockade,  there 
is,  in  the  nature  of  fuch  an  aiTociation,  an  identity  of 
fervice  that  forms  a  juft  foundation  for  joint-intereft  ia 
prizes  taken  for  the  violation  of  the  blockade ;  b^ 
caufe  it  could  not  be  fupported  without  unity  of  opera- 
tion. The  connexion  between  fiiips  fo  employed  is  of 
fo  intimate  a  nature,  that  they  may  be  confidered  as 
foiining  links  of  the  fame  chain.  But  the  fame  con- 
lideration  is  not  applicable  to  this  fpecies  of  blockade, 
which,  as  I  have  obferved,  was  fometimes  maintained 
by  a  fingle  (hip.     There  no  fuch  circumvallation  is  ne- 

be  engaged  in  maintaining  the  blockade^  yet  thejj^re, 
not  lb  conned;ed  ^d  continued  as  to  form  one  mafs  of 
oblbudion  CQnflie'communicati'on  wHch  xoajLTie^^f- 
Tcimpted  to  be  carried  on  with  the  prohibited  port.  It 
Joes  not  appear  wTiaMwrefe  the  oVHers  given  By  die 
commanding  ofEcer  to  the  adual  captor ;  but  I  fuppofe 
they  were  the  fame  as  thofe  given  to  the  fliip  claiming 
to  be  a  jouit-captor — ^'  to  maintain  the  blockade  of 
^^  the  Eems^  and  to  proteft  the  trade  to  and  from  Heli- 

«*  gohnd'^ 
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^  goland"    Nd  fbention  ia  made  of  any  othee  veflel        TW 

in  thefe  otders :  but  the  officer  is  left  to  maintain  the  * 

blockade  according  to  his  own  (kill  and  judgment*    It     j«m  aza, 

appears  that  this  American  (hip  had  com^  into  the  river^  ' 

and  was  taken  pofleffion  of  by  the  Slaner  there  fta« 

tioned  i  and  it  does  fo  happen  that  another  vefTel^  flie 

aflerted  joint- captor,  had  received  from  Lord  George 

Stuart  J  the  commander  in  chief  on  that  (laticm,  an  brder 

to  this  effeft :  "  'Tis  my  dire&ions  you  proceed  irti- 

*^  mediately,  in  His  Majefly's  fchooner^  under  your 

*^  command;  to  the  river  Eenuj  and  take  the  moft 

*^  eflfedual  means  your  judgment  may  point  out  to  you 

^^  for  blockading  the  f^d  river,  and  affbr<yng^  pixv 

^*  tedion  to  the  trade  to  and  from  Heligoland ;  at  which 

**  fervice  you  will  remain  till  you  are  relieved  by  Hi« 

**  Majefty's  gun  brig   Exertion,    or  receive  further 

"  orders  from  me/*     Not  a  word  is  here  laid   of 

any  other  veflel  employed  upon  the  fatoe   fervice  f 

no  mention  is  made  of  any  connexion  with  the  Blazer, 

the  a£l:ual  captor ;  nothing  in  the  nature  of  an  affo- 

ciated  fervice  is  adverted  to ;  but  Lieutenant  Pring  is 

to  maintain  the  blockade  according  to  his  own  difcre- 

tion,  and  without  reference  to  the  diredlions  of  any 

fenior  ofScer. 

If  the  order  jflued  by  Lord  George  Stuart  does 
not  conftitute  a  privity  of  fervice,  much  lefs  do  the 
afts  done  in  obedience  to  it  eftablifh  any  aflbda- 
tion  between  the  two  fliips.  The  prize  had  en- 
tered the  river  before  the  afferted  joint-captor  had 
come  upon  the  ftation  :  The  breach  of  blockade  had 
been  committed  before  the  arrival  of  the  Paz^  con- 
fequently  there  could  be  no  breach  of  any  blockade 
which  that  veflel  maintained  ox  afEfted  in  main- 
taining. 

It 
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The  Ic  is  pleaded  that  the  Fa%  \i^s  in  fight  at  the  time  of 

^^^"^'     capture,  but  there  are  none  but  rcleafing  witneffes 


jkne  3xft.  who  fpeak  to  this  fad ;  and  it  is  an  eftablifhed  rule  of 
^^^  this  Court,  that  fight  cannot  be  fuiEciently  proved  by 
releafing  \idtnefles  only.  The  witnefles  who  were  ex- 
amined in  preparatory,  diredly  negative  the  fad  of 
fight.  They  fay  that  there  were  fome  merchant  vef« 
fels,  but  no  Ihip  of  war,  in  fight  at  the  time  of  capture. 
The  cafe  then  (lands  upon  the  evidence  of  the  releaf- 
ing witnefles  only  ;  and  I  am  under  the  neceffity  of 
holding  that  to  be  infuiEcient.  With  refped  to  fight, 
then,  there  is  a  failure  of  proof,  as  well  as  upon  the 
-'Other  ground,  that  of  afibciation.  There  was  no  pri- 
Tity  between  the  two  vefiels,  no  fyftematic  conjund 
mode  of  ading,  as  in  the  cafe  of  the  Forjigheid.  I  am 
of  opinion  that  there  is  a  total  failure  of  proof,  both 
as  to  fight  and  affociation,  and  I  therefore  pronounce 
againft  the  claims 
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GALEN,    RoOERd.  Jutyi^^, 

Judgment. 
OlR  ff^.  Scoit.—Thh  is  a  cafe  in  which  a  reference  Aconyoying 
•^  has  been  made  by  the  Privy  Council  to  the  judg-  ^^^1"^^^ 
ment  of  this  Court,  to  decide  as  in  a  matter  of  prize,  J^^^?^^,^ 
though  ftriaiy  fpeaking  it  is  not  fo  to  be  confidered,  ship,  provided 
the  captors  not  being  entitled  to  any  benefit  in  th^ir  }J^^d^ 
own  right,  but  deriving  their  title  altogether  from  the  ^^^^°^ 
bounty  of  the  Crown.    The  allegation  ftates,  "  That  yoy ;  -nd  there 
*•  on  the  nth  ol  Auptft  1812,  His  Majcfty^s  (hips  jeaionmthe 
••  Crejfy^  &c.  &c.  under  the  command  of  Charles  ing*^ihip*wT«-' 
«  Dudley  Pater  Efq.  were  about  eight  or  nine  miles  ^^^\^^ 
•'  to  the  weftward  of  DarU  Heady  at  the  eaftern  en- 
^^  trance  of  the  Great  Belt,  with  a  number  of  mer- 
^*  chant  fhips,   which  were  proceeding  under  their 
convoy  up  the  Baltic,  the  wind  being  then  at  north- 
weft,  with  light  airs  and  fine  weather ;  and  at  the 
^<  fame  time  His  Majefty's  fhips  Courageux^  &c.  &c. 
^  under  the  command  of  Philip  Wilkinfon  Efquire, 
^^  together  with  a  fleet  of  merchant  fhips  under  their 
^  convoy,  bound  to  England,  were  at  anchor  m  the 
"  Great  Belt^  between  the  Trendelin  and  the  ifland  of 
'^  Femeren^  about  eight  or  nine  miles  to  the  weftward 
♦^  of  the  Crefffs  convoy ;  the  faid  convoys  being  then 
"  diftindly  in  fight  of  each  other."     Thefe  officers, 
therefore,  were  bound  in  oppofite  dire&ions,  but  ha4 
duties  of  the  fame  kind  to  perform.    Now  the  firft 
and  great  objed  of  the  attention  of  an  officer  appointed 
to  a  fervice  of  this  kind  is,  the  care  of  his  convoy :  He 
is  not  at  liberty  to  defert  it  for  the  purpofe  of  acquiring 
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The  any  advantage  to  himfelf,  nor  is  he  to  volunteer  ally 
^/^^^'  attack  upon  the  enemy,  if  it  takes  him  away  from  his 
July  19th,  fi^ft  great  duty.  But,  as  far  as  is  conjifient  with  thai 
»8x4-  Juty^  he  may  purfue  his  own  intereft,  and  may  attack 
^d  annoy  the  enemy  in  anyway  tliat  may  appear  to  him 
to  be  advantageous.  He  may  capture  the  (kips  and 
goods  of  the  enemy,  provided  he  does  not  withdraw  him- 
felf  from  the  duty  ofproteding  the  veffcls  placed  under 
his  care,  and  may  take  the  benefit  of  the  prizes  which 
he  may  have  the.  good  fortune  to  make.  There  is  no 
'^I'etence  for  faying  that  a  convoying  fhip  may  not 
legally  and  effedually  make  a  prize,  as  well  as  any 
other  of  His  Majefty's  fliips ;  nor  is  there  more  objcc 
tion  in  the  cafe  of  a  convoying  fhip  to  conftruftivc 
than  to  adtual  capture.  A  convoying  fliip  is  no  more 
difabied  from  rendering  j^iftanrf.  Xo  others,  than  from 
making  an  aftual  capture  herfelf.  The  fenrice  on 
which  h)e  is  ^mploy^d  forms  no  difqualificauon  in 
either  cafe,  fuppofing  only  that  the  capture  can  be 
cffefted  without  any  breach  of  the  principal  duty— the 
tare  of  the  convoy.  The  allegation  goes  on  to  plead, 
that,  *^  about  three  o'clock  in  the  afternoon  of  the 
«  faid  day.  His  Majefty's  fliip  Pyramusy  Charles  Dajlh 
•*  tworf'Efq.  commander,  arrived  oflF  Dar^s  Headf 
•*  frbm  tiawke  Reads,  and  communicated  to  the  laid 
«  Charles  Dudley  Pater  Efq.  the  order  ifTued  by  the 
^  Lords  Commiflioners  of  Admiralty,  for  the  dfeten* 
^  tion  of  American  ihips  and  cargoes  not  furnifted 
^  with  Britijh  licences ;  and  alfo  a  general  order  0/ 
•^  memorandum  from  Admiral  Sir  James  Saumarezf 
^  the  Britijh  commander  in  chief  in  the  Baltic,  to  the 
•«  commanders  of  His  Majefty's  (hips  and  veffds^  to 
«  carry  the  faid  order  into  effe^."  It  was  tKe  duty, 
therefore,  of  Captain  Pater  to  intwcept  alL^p;^^^ 
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velTels,  whether  under  convoy  or  not,  provided  he      gIl*^ 
could  do  fo  without  negleding  the  veflels  placed  under  1 

his  care.    The  allegation  goes  on  to  ftate,  that,  "  in     •^«*('' ^y**^ 
**  purfuance  thereof,  the  faid  Charles  Dudlej  Pater 
Efq.,  immediately  broiight-to  jhe  convoy  under  his 
charge,  and  proceeded  to  examine  the  papers  of 
"  {twrnTAmerican  fhips  therein ;  andfhi'ding  one  of 
faid  fhips,  called  the  Navizafor^  not  protefted  by 
any  licence,  he  took  poifeflion  thereof;  and,  about 
••  four  o'clock,  the  wind  (hifting  to  the  north-north- 
,  ^  eaft,  and  very  light,  the  whole  of  the  faid  convoy  • 

"  anchored.'* 

The  next  article  begins  by  ftating,  that  Captain 
Pater  "  well  knew  that  there  were,  amongft  the  con- 
•^  voy  under  the  orders  of  the  faid  PhUip  fVilkinfon 
•*  Efq.  then  at  anchor  in  fight,  ^  number  oi  American 
"  fliips/*     And  it  has  been  alked  how  he  could  pof- 
fibly  know  that  Captain  Wilkinfon  had  any  fuch  fliip$ 
in  his  convoy  ?  It  is  by  no  means  neceflary  that  the    ^ 
Court  fliould  enter  upon  j(n  enquiry  with  refpeft  to 
the  manner  in  whith  he  might  have  acquired  fuch  in- 
formation.    The  circumftance  in  itfelf  is  not  improba- 
ble i  and,  as  the  fact  is  averred,  it  muft  for  the  prefent 
be  taken  as  true.     The  article  goes  on  to  plead,  that 
Captain  Pater^  "  about  four  o'clock  in.  the  afternoon 
*'  of  the  faid  day,  caufed  a  telegraphic*'  preparatory 
"  fignal  to  be  hoifted  on  board  the  Crejfy^  to  the 
^*  Courageuxy  then  within  fignal-diftance,  in  order  tp 
^*  attra£t  her  attention,  and  the  faid  fignal  was  kept 
«*  flying  until  after  five  o'clock  j  that  fliortly  after  fi^, 
•^  the  fame  evening,  a  telegraphic  fignal  was  made  by 
•^  the  faid  ilup  Courageus  to  the  faid  fhip  Crejfy^  en- 
•*•  quiring— ^H^t^^  you  any  news?  which  fignal  was 
repeated  by  His  Majefty's  fhips  Mars,  Eihalion^ 

PyrMmus^ 
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,  ^^       *^  Pyramus^  Steady^  and  other  Ihips  of  both  convoys.} 

*■     ■ .  ^*  and  to  which  the  following  reply  was  immediately. 

\Wyi9ih,     i«  given  by  the  Creffy :  Orders  to  detain  all  Ameri* 
^^jcam-^bave  detained  oncy   for  wbicb   all  Jhare  ; 
^^  which  reply  being  in  like  manner  repeated  by  the 
^^  Pyramus  and  Steady^  and  other  fhips,  an  anfwer  was 
^*  received  from  the  Courageuxy  that  the  faid  (ignal  was 
'^  underftood.^'     I  fee  nothing  improper  in  tfais^— 
quite  the  contrary.     Captain  Pater  certainly  did  right 
in  communicating  the  intelligence  as  foon  as  poflible, 
that  there  might  be  no  delay  in  effecting  the  capture 
of  the  American  (hips ;  and,  if  the  feizure  was  made 
whilft  he  remained  in  fight^  he  would  undoubtedly  be 
entit  led  to  Ihare.     The  allegation  further  pleads,  ^^  that 
*^  foon  after  fuch  fignal  was  made,  communicating  the 
faid  orders,  the  boats  of  His  Majefly's  fhip  Mgrs 
were  hoifted  out^  manned  and  armed,  and  fent  away, 
•*  for  the  purpofe  of  carrying  the  faid  orders  into 
effeft,  by  boarding  and  detaining  the  American  (hips 
in  the  faid  convoy."    It  fliould  feem,  therefore,  ac* 
cording  to  the  account  here  given,  that  Captain  Pf7l^ 
kin/on  a£led,'  in  the  firit  in  (lance,  exadly  as  Captain 
Paier  had  done ;  that  he  ufed  prompt  endeavours  for 
carrying  the  order  for  the  detention  of  American  ihips 
into  execution.     It  is  pleaded,  that  this  *^  might  eafily 
have  been  done,  the  weather  being  fine,  snd  all  the 
laid  convoy  then  at  anchor ;  but,  by  order  from  the 
*^  faid  Pbiiip  Wilkinfon  Efq.,  the  boats  were  re-called, 
*^  and  hoifted  in ;  and  the  capture  and  detention  of 
'^  the  American  fhips  in  the  faid  convoy  was  purpofely 
•'  poftponed  until  the  following  day.*'  This  part  of  the 
article,  it  is  argued,  ought  to  be  altogether  rejeded 
as  unneceflary^  and  as  tending  to  produce  unplea^ 
fant  initation..    And  I  think  it  would  be  fufEcient  to 
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aver  the  fad  of  poftponemient  goierallv,  ^hotit  J^ 
ftating  that  it  was  done  purpofely  to  depnve  Captain  '_  ■  - 
Fater  of  his  fliare  in  the  prizes.  It  will,  without  the  J^9^9^» 
inferdon  of  this  offenfive  charge^  fuflSciently  appear  that 
Captain  Wilkinfin  a&ed  at  firft  as  if  he  meant  to  make 
an  immediate  capture,  and  that  he  had  it  in  his  power 
fo  to  do ;  but  that,  for  fome  reafon  or  other,  he 
changed  his  intention,  and  deferred  for  a  time  the  car- 
rying his  purpofe  into  execution.  The  drcumflance 
of  Captain  WUkinfon  having  poftponed  the  capture^ 
appears  very  proper  to  be  pleaded ;  but  I  do  not  think 
it  is  material  to  the  interefts  of  the  other  party  that 
the  reafon  for  this  delay  fliould  be  affigned.  If  it  be 
fliewn  that  Captain  Pater  would  have  been  entitled  to 
fliare,  provided  the  fdzure  had  been  made  at  the  time  ^ 
when  it  might  have  been,  and  when,  according  to  the 
prompt  mode  of  proceeding  ufually  adopted  on  fuch 
occafions,  it  ought  to  have  been  made,  that  will  be 
fuffident  for  the  fupport  of  his  intereft«  Captain  Paterf 
it  is  dated  in  the  third  article  of  the  allegation,  of* 
fered  his  afliftance  in  fecuring  the  American  ihips ; 
but  this,  ^  it  has  been  Cud,  k  of  no  confequencc,  b^« 
caufe  his  aififtance  was  unneceflary.— So  it  is  in  very 
many  cafes  of  joint-capture,  and,  indeed,  in  almoft 
all  cafes  in  which  merchant  veflels  are  taken  by  (hips 
of  war.  The  offer  made  by  Captain  Pater  (hewg, 
however,  an  intention  on  his  part  to  afford  ai&ftance, 
and  a  ftrong  impreflion  upon  his  mind  that  he  had  it 
in  his  power  fo  to  do.  The  next  article  pleads,  *^  that,. 
'^  during  the  fucceeding  night,  both  convoys  conti* 
*'  nued  at  anchor  in  the  fame  lituation/'  And,  if  fo*^ 
they  mud  have  had  in  it  their  power  to  communicate 
with  each  other  by  fignal  or  otherwife,  and  to  afibrd 
VOL.  I.  f  F  mutual 
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ttutdil  aiBftaaoe,  viduntt  ddbfting  tbeir 
convoys.  This  draanftaBce,  of  reniaiiiing  at  anchor 
jmiv  r9th,  (o  i!«iy  Dfiar  to  each,  other,  cloes«  I  tfaiak,  take  Ae 
cafe  out  of  the  aud)oritj  of  dhe  priadples  that  hsie 
been  adverted  to^  and  matemlly  diftmgniflies  k  fam 
thoie  cafes  m  which  fliips  have  been  fiuMng  in  (fifferoft 
xltre^ons,  wholly  uoconfcioQS,  pertiaps,  of  what  hai 
beengomgon.  The  article  goes  ott  <3o  plead,  that 
they  fo  oonchmed  at  anchor  '^  until  the  faHowing  00m- 
^^  ingy  about  lulf  paft  five,  when  the  faid  cx»?oyi 
**  under  the  comoiand  of  the  Cauragewc^  being  cb> 
*^  ferved  getting  under  weigh,  the  faid  ObMrUi  Dnikj 
^*  Fater  Efcpsire  caniled  the  following  cocnmunicatiofi 
^^  to  be  made,  by  telegraphic  fignals,  from  the  Cr^ 
<*  to  die  CotfTdagggap  *We  bow  4etmn0d  an  AtmrkaH 
^*  for  J9ur  cmnny-^do  j$u  want  any  afftfimuifrm  usf 
^^  To  whsch  a  reply  i^vas  immediately  received— ^Senj^' 
^^  i^.  Which  figaads  were  repealed  by  the  Mm^ 
^^:  Pyrmmiy  HeJder^  SiUete,  and  other  Alps  cf  war 
*^  of  both  convoys.  And  the  Pyramm  then  parting 
*^  from  the  {}ourageux*s  ooovoy,  to  proceed  towards 
^  thmt  of  the  Crefy^  die  £iid  P.6i7^  mUdnfon  EEqaire 
*^  fenl,by  the  commander  of  the  Pyramusj  a  letter  ts 
^  Obtain  Pater^  dating  tiiat,  as  he  was  unwillipg  10 
<^  k)fe  fo  fine  a  bree^se,  he  was  making  a  mm,  widiout 
*^  takmg  poflefiian  df  imy  jhnerkam^  nnd  that  the 
*<  fiiariag  in  them  muft  reft  widi  the  Piivy  Cooncil  i"^ 
as  it  undoubtedly  muft  do,  for  the  whole  benefit  whkli 
any  of  the  parties  can  take  does  not  txelong  to  thm 
^  in  their  owii  rights  but  flows  entirely  iirom  the  booDty 
of  the  Crown.  In  a  fubfequent  part  of  tlie  allegation, 
it  is  pleaded,  that  the  convoy,  under  the  protedion  of 
the  CoumgtwCf  again  caft  anchor  within  fight  of  the 
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Creffy  and  the  other  fliips  of  Captain  Pater\  convoy, 
and  that  they  vfttp  in  fight  vheq  ^«  captures  were 
adually  effefted.  There  can  be  no  doubt,  therefore^ 
that,  if  the  fafils  (hould  be  proved.  Captain  PaUr 
and  hb  fleet  would  be  entitled  to  (hare ;  for  there  is 
nothing  in  the  convoying  charafter  which  would  de* 
prive  him  of  his  right,  more  than  it  would  the  a£lua]i 
captor;  the  duty  of  attending  to  thefhips  under  their 
convoy  being  equally  incumbent  on  faKOth.  Captain 
Paier  had  a  knowledge  of  the  exiftenQe  of  hoftilities, 
which  he  communicated  to  the  other,  and  ai^ually 
made  him  an  offer  of  afiiftanc^,  when  the  motion 
towards  capture  was  made^  though  afterwards  de- 
layed on  whatever  ground.  There  was,  alfo  fuppof- 
ing  the  ftatement  here  made  to  be  corred,  fight,  both 
acthedme  when  the  capture  mi^t  firft  have  been 
made,  and  afterwards,  when  it  actually  was  made. 
I  have  no  doubt,  therefore,  of  admitting  this  aflega'- 
ttoa  to  proof,  the  altaation  which  has  been  fu^gefted 
btiii^  firft  made. 
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jy^^^  LA  CLORINDE,  Lb  Gardb. 

i8i4.        rpHIS  was  a  claim  on  the  part  of  the  Eurciat  to  the 
^^^^^^  head-money  due  on  account  of  the  capture  of  die 

*°hSe?X  f  ^^^^^  frigate  Clarindcy  exclufively  of  His  Mi^efty*$ 
render  hai  \ma  frigate  the  Dfjod^  which  claimed  as  a&ual  taker.^ 
S^u^fc^  V*  T^^  circumftaiices  in  £iTour  of  the  claim  of  the  Euro' 
Zt^Jmi^  /tf J  were  pleaded  in  an  allegatbn,  which  was  ofpoitd 
•oi^tbe  aaflf  on  the  part  of  the  Dryad. 

dtttraa^  k         The  allegation  ftated  in  fubftance^  that  the  Enroias 

brought  the  Clorinde  to  a&ion  on  tha  evemng  of  the 
25th  oi  February ;  thstf  it  continued  nearly  two  hours^ 
when  the  Clorinde  had  loft  her  main-maft^  mizeD^maft, 
and  fore-top-maft,  and  bdng  much  wounded  in  her 
hull,  and  having  loft  many  men,  ftood  off  from  the 
Eurotas ;  that  the  Euroias  likewife  had  loft  all  her 
mafts,  and  was  not  able  to  keep  within  gun^ihot,  but 
kept  within  fight  all  night )  that  ihe  repaired  herfelf 
by  jury  courfes,  &c.  and  by  noon  the  next  day  wai. 
'  ready  for  adion,  and  in  chafe  of  the  Ctmnde^  and  not 
^  more  than  fix  or  feven  miles  diftant  at  half  paft  twelve, 
when  two  ftrange  fails  hove  in  fight ;  after  laying  coo 
for  fome  time  to  afcertain  what  they  were,  finding  they 
were  Britijb  fliips  of  war,  the  Dryad  zxkd  Achates ^  the 
refumed  her  chace ;  that  thefe  two  fhips  made  fail  to* 
wards  the  Clmndej  and  the  Dryad  c^me  up  with  her  at 
half  paft  twelve,  the  Eurotas  being  diftant  only  four 
miles^  and  came  up  at  twenty  minutes  after  one,  when 
'  they  found  the  Clorituk  already  in  pofleffion  of  the 
Dryad  and  Achates  i  that  the  Clorinde  was  fodif- 
abled  by  her  engagement  with  the  Eurotas  that  ihe 
was  incapable  of  renewing  the  engagement ;  her  gons 
'  being  all  difabled,  and  the  ihip  unmanageable^  ^and^ 
aew  panic  ftruck,  and  ikulking  and  refufing  to  fights 
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notwithftanding  the  threats  and  even  force  employed    ^^^"2^^,. 
by  her  officers^  and  determined  not  to  refill  the  Euro*  .     m 

tas  which  was  nediring  her  next  morning,  and  on  her  ^^  ^^ 
approach  expected  to  take  poffeifion  withoutjEiirther 
defence ;  that  no  rdiftance  was  made  to  the  Dryad^ 
whofe  officers  and  crew  confidered  her  as  prize  to  the 
Eurotasy  which  alone  engaged  her,  and  was  prevented 
from  taking  firft  pofTellion  only  by  the  fuperior  failing 
of  the  i^r^j^. 

The  King's  Advocate  and  Bumaby^  61  counfel  fot 
the  Dryad  J  contended  that  this  reprefentation  was  di« 
redly  oppofed  by  that  which  was  given  by  the  French 
witnelTes  already  examined,  whofe  difinterelted  tefti« 
mony  was  conclufive  upcm  the  fa&s.  Thefe  witnefles, 
the  Captain  and  two  officers  depofed,  ^^  that  they  fell 
**  in' with  the  Eurotas  on  the  afternoon  of  the  a  5th  of 
^^  February ;  that  in  the  a£tion  the  Eurotas  having  loft 
^*  all  her  mafts^  and  the  Ckrinde  her  *  mizen-maft 
'*  and  her  fore-maft  womided^  they  were  fq)arated  ; 
^'  that  between  nme  and  ten  the  next  morning  two 
^*  other  (hips  of  war  hove  in  fights  and  about  one 
^^  o'clock,  after  a  few  (hots  from  the  Dryad^  the  C/p- 
^^  rinde  ftruck  her  colours  to  her,  as  further  refiftance 
^^  would  be  vain/'  The  two  (hips  had  therefore  fe« 
parated,  each  of  them  in  a  ftate  of  incapacity.  It  was 
not  the  fingle  aft  of  the  Clorinde  fleering  oflf  from  a 
vidorious  enemy  as  here  reprefented*.  The  Eurotas  had 
determined,  if  fhe  could,  to  renew  the  engagement 
with  effeft,  but  whether  that  was  prafticable  remained 
uncertain.  They  had  fought  pretty  nearly  aquo  marte^ 
and  what  might  have  been  the  refult  of  a  renewed 
conteft  it  is  impoffible  to  fay.  It  is  clear  frt>m  this  al« 
legation  itfelf  that  the  French  officers  did  not  confider 
it  as  a  decided  matter,  for  it  is  pleaded  that  they  em« 
ployed  perfuafion  and  threats,  and  even  force  tp  induct 
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Attft  to  ftoew  it,  which  they  wbuld  hardly  have  dottd 
if  all  refiftftfice  to  the  Eurotai  had  been  defpefate^ 
^m!^'  Whed  the  ZJiyurf  came  up,  a  frefli  fliip,  after  a  ehace 
of  feveral  hours,  the  refiftaflce  became  really  hopelefs, 
and  they  ftruck  to  her  after  the  firing  of  a  fevr  fliots  } 
but  agafaift  a  Ihip  which  they  had  (Combated  before  OA 
Nearly  equal  terms,  and  which  they  muft  know  to  be  ta 
a  ft  ate  of  ironfiderable  mfirmity,  the  condud  of  the  Cto^ 
rifidezad  the  iffue  of  the  conoid  might  have  been  di£i 
ferent.  {Aknt^  6  Robtnfenijfii  La  Ghire^  Edw.  i8o.) 
JenAei^  and  PbUlimrej  for  the  Euraiat^  argued, 
(hat  the  cafe  ptefented  -itfelf  to  the  Court  Under  cir- 
eumflances  which  diftinguifhed  it  from  the  eafeS 
dtcd  on  the  other  fide  ;  that  the  EurcfUu  alone  waft 
actually  engaged  with  the  prise,  and.  eonfequ^ntly 
tould  alone  be  entitled  to  that  which,  in  mari«. 
time  courts,  had  always  been  confidered  a^  the 
peculiar  and  appropriate  reward  of  a^al  combat  j 
that,  if  the  fetter  of  the  B*riie  A  A  gave  the  head-money 
to  the  adual  taker,  the  fpirit  and  meaning  6f  the 
0:atiite  gave  it  to  thofe  only  who  fuftained  the  engage- 
ftient.  How,  otherwife,  could  we  underftand  the  ex- 
^reffions  of  its  being  given  fOr  as  many  of  the  enetnj 
^  a^  were  alive  at  the  beginnifag  of  the  engagement  V* 
It  was  the  ancient  pradke  to  give  h(^-motiey  to 
thofe  only  Wh6  vtttt  engaged.  Before  the  ficft  prize 
id:,  in  Que^  jtf m^i  tdgn,  gun^^money,  atitwasiheQ 
ifelled,  was  Only  giv^  ^  for  ifhips  of  war .  t^ten  in 
^ght.-*  to  thecafte-4^f  AeSa/)^,  ijr4p>.2&8/^ 
ij\Sy  fmd  the  D^^jf^^ji^Si,  head-money 'yasprOiu 
liounced  tt>  be  dut  to  thofe  only  who  were  ai^dly 
engaged  with  this  captured  fhi)p&.  What  was  the  ide^ 
^ibkch  Would  go  forth  ^  the  navy,  if  the  Court  were 
t6  decree  the  ix)unty  to  the  Dtyik  f    Tht  faHor^  cow 

^ftA  head-money  a^  the  peculiar  rewttdi  of  Ighlkigi 
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as  tha^  which  the  Oovenunent  of  the  eountnr  Md  out    ,,  "^ 
to  tbcm  as  a  reward  for  the  lofe  of  limha  and  the  riik  .  ^ 

of  life.  The  Ihycui  and  the  Acbatet  w«fe  certatnly  ''«*  »«*, 
entitled  to  fliare  in  the  hull  of  the  prize,  and  any  cargo 
flie  might  have  on  board.  The  cinolumenta  of  the 
xiStorfy  whatever  thcj  might  be,  were  opeo  to  them  ; 
|t>ttt  let  the  head-money,  the  trophy  of  it,  be  to  thofe 
anty  who  had  Ibagbt  smd  bled  to  obtain  it* 

JupOMEKT. 

Sir  W.  Scotu-^IS  the  Court  were  at  Kberty  to  confuk 
merely  its  own  inclination,  there  are  drcumftances  that 
might  difpoie  it  to  decide  thb  cafe  in  favoot  of  the 
Eurvfas ;  f»r  ihe  had  certainly  done  moft,  and  fuffered 
moft  in  this  tranlacdon ;  but  the  Court  b  bound  to  follow 
Drhere  the  authority  of  decided  cafes  kads  it,  and 
maft  adhere  to  that  which,  by  a  ferics  of  decifions^ 
has  become  the  fixed  rule  of  law. 

The  fubjeft  of  head-money  has  undergone  fomc 
variations.  It  is  true,  as  ftated  by  Dr.  PbilBmore, 
that  orijtinally^  wasiheWWaid  of  aflgt  combat  only : 
m  later  times  tne  nece^ty  of  actual  combat  has  been 
Uifpoifed  wlcii,  SLAd  capture  itlelf,  whettier  produced 
tty  actual  combat  "or    not^  has  been  held   a  ibfc* 

ficient  foundation  for  the  claim.  But  there  is  no  cafe  in 

. _,       _  -  .       ..,■>..-,    — 

wfilctr  head*money  has  been  granted,  where  the  a£l  of 
^tnre  has  not  been  confummated.  There  may  havo 
great  dcmonftf atbns  of  valouir^  but  iTtB^y  hava 
not  ended  m  tfaeaOnal  funrendcrof  the  encmv  they  have 
not  that  I  know  of  been  held  fufficient*  In  all  cafes  a 
Jttcceutui  cWummation  o^  the  engagement  is  required ; 
and  if  it  does  happen  that  other  vefiels  cone  in  at  a 
later  hour,  all  that  the  Court  can  do,  is  to  confirm' 
the  capture1s|  Jme  a^mmon  ad,  and^  looking  to  its 
commencemenCi  its  P/ogrefs,  and  ita  final  acconu 
c  F  9  4  pliihmentf 
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^  The        pli(hment»  to  hold  that  all  parties  are  entitled.    It  can- 

i  not  weigh  nui^utely  the  different  proportions  ot  ment : 

jufy  iSth,     They  may  be  J  as  in  this  inftance,  fignal  and  marked, 

or  they  may  be  fuch  as  no  exadnefs  of  attention  could 

conveniently  diftinguifh.    It  is  poiSble  to  fuppofe  an 

extreme  cafe  in  which  the  whole  conflict  had  been  fuf* 

tained  by  one  veffel,  and  the  poflellion  taken  by  anodier 

which  cafually  came  up.    It  may  feem  hard  in  fuch  a 

cafe  that  one  veflel  fhould  run  away  with  any  portion  of 

the  fruits  of  another's  vidory.    But  I  fear  that  if  no 

indication  of  furrender  had  been  made,  and  the  vifior 

was  in  fuch  a  ftate  as  to  be  unable  to  compel  it,  and  to 

take  pofTeffion^  a  dedfion  could  not  eaiily  be  fi)und 

that  would  authorize  the  Court  to  exclude  the  ytSd 

that  confummated  the  capture.    What  was  the  cafe  in 

the  prefent  inftance  f 

.    .  As  to  the  gallantry  difplayed  in  the  firft  engagement, 

^//^;4^-  and  the  luftre  which  the  raptaiiT of  the  ^umnu  threw 

around  his  own  chara&er  by  his  condu£k  in  it,  there  is 
00  doubt :  but  the  queftion  is.  Whether  the  ooofoffl- 
mation  of  the  ad  was  not  interrupted  and  defeated  by 
intervening  events.  It  is  admitted  that  the  flurotas  had 
all  her  mafts  (hot  away  on  the  evening  of  the  35th ; 
that  the  (hips  feparated  without  a  furrender  on  either 
fide,  and  that  the  Eurotas  was  fo  crippled  as  to  be  un** 
able  to  keep  within  gun-ihot ;  a  decifive  proof  of  her 
being  at  that  time  in  an  unmanageable  ftate.  It  is 
pleaded  that  by  noon  the  nexl  day  fhe  was  ready  for 
a&ion,  and  was  coming  up  faft  fo  as  to  be  quite  near  at 
%o  minutes  paft  one.  But  what  had  happened  in  the  inter* 
val  ?  It  is  proved  by  the  French  witnefies  that  thcDryad 
and  another  veflel  of  war  hove  in  fight  of  the  Qorindi 
between  nine  and  ten,and  comm^iced  a  chace  and  came 
vp,  and  after  firing  fome  (hot  at  her  took  poflei&on  be* 
—  tween  twelve  and  one ;  the  Ewrotai  being  then  diftant, 

fii  according 
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accordiniF  to  her  own  ftatement  four  miles.    She  de*    ^  '^^ 
fcribes  herfelf  to  have  been  all  that  morning  in  cbafe^  , 
confequently  not  in  fojfejfton ;  the  very  phrafe  of  m  chafe     ^^  »8th, 

admits  the  want  of  poiTeflion.    All  that  is  aflerted  re« 
fpeding  the  inability  of  the  Chrinde  to  refiit  capture 
by  the  Eurotas^  if  fhe  had  come  up  in  time,  is  con« 
tradi&ed  in  fome  degree  by  what  is  aflerted  in  the     * 
rery  fame  plea,  that  the  French  officers  were  employ- 
ing perfuafions  and  threats,  and  even  force,  to  in« 
duce  their  men  to  refift ;  maxufeftly  upon  the  opinion 
entertained  by  them  that  the  conteft  which  they  had 
maintained  upon  pretty  equal  terms  the  day  before 
might  have  been  renewed  without  defpair  of  fuccefs. 
But  the  hSi  is,  that  whatever  might  have  been  the 
event  if  the  Eurotas  had  come  up,  (he  never  did  come 
up  till  after  the  Dryad  had  compelled  the  furrender ; 
and  this  at  the  diftance  of  many  hours  after  the  cefla* 
tion  of^he  conteft  on  4he  evening  before  between  the 
Clorinde  and  the  Eurotas.    The  Dryad  therefore  is  the 
a£kual  captor,  though  probably  acquiring  that  character 
with  more  fticility  in  confequence  of  that  conteft.    As 
adual  captojr,  the  Dryad  commences  and  carries  on 
proceedings ;  as  fuch  fhe  is  recognized  by  the  Court  in 
the  judgment  with  the  confent  of  the  Eurotas.    To  fay 
that  that  confent  was  given  under  an  underftanding  that 
her  tide  to  head-money  was  ftill  to  be  difputed,  is  unin- 
telligible ;  for  the  charader  of  adual  captor  carries  with 
it^  of  courfe,  a  title  to  head-money.  If  that  title  was  in- 
tended to  be  difputed,  the  charader  of  a&ual  captor 
ought  to  have  been  claimed  by  the  Eurotas  herfelf,  al« 
ledging  that  the  ad  of  pofleffionby  the  Drf^t/ was  merely 
formal  and  did  not  legally  amount  to  an  adual  taking. 
Upon  tnefe  grounds,  I  rejed  this  allegation  claiming 
the  head-money  for  the  Eurotas  ezcluftvely,  but  pro- 
nounce for  her  intereft  in  conjua£Uon  with  that  of  the 

Dryad, 
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Cl^d».    ^^y^^  ^  asmuchasby hercottflia  immediately  preccd'^ 
ing  ihe  is  entitled  to  be  confidered  as  a  joint  takers 


j»Af  z8t\     and  I  do  not  underftand  that  the  Dryad  oppo&s  it. 


z8i4« 


^«^^  LTLISE,  OIL  LOUISE. 

^T^IS  was  a  claim  for  bead-money  on  behalf  of  His 

Majefty^s  (hip  DUma^  which  had  attack^  a  R^enck 

frigate  and  driren  it  on  fhore  on  the  coaft  of  France  ; 

[terwards  to  ctcltroy''  her  by  fire  bot 


■vnthout  focceis«  6he  was^liowever,  left  in  fo  difabled 
a.ftate  that  the  enemy  were  under  the  neceflity  of 
breaking  her  up. 

The  King's  Advocate  dated  the  circumftances  of 
the  cafe,  and  moTed  the  Court  to  decree  head-money 
t»  be  dne« 

<^»r/.— Neither^  the  fliip,  guns,  nor  men,  haye 

been  acquired  to  this  country,  or  JoIt  to  the  €3Bemy, 

'^ndcr  fuch  circumftances,  I  am  not  aware  thaTche 

Court  ba^  in  any  cafe  pronounced  head-money  ta 

be  due. 

The  King's  Advocate  ftated,  that  die  Coint  bad 
in  other  cafes  ^ven  head-money  where  a  fliip  of  the 
Oiemy  had  been  fet  on  fire  and  left* 
'  Court^T^Tbert  the  prefixmption  mnft  hare  been  that 
fi^Qfl^plete  deftmftion  took  phce*  Let  the  cafe  ftaad 
over  for  further  enquiry. 

On  a  fubfequ<ait  day  the  claim  was  rejeded.^ 

*  Thecnrcmnftancei  of  the  cafe  wtre  detailed  in  an  aflBdati^ 

made  by  tke  comni^der  ^tbtfiriii/i  (hip,  pf  whick  ths 

following  it  a  copy  t 

'  Perfonally  appeared^  Thomas  Rowe  Efq,  captain  of  Hit  Ma* 

efty't  frigate  Diana,  and  fc^emnly  made  oath»  and  faid  at  follows  i 

it^at  bein|r  at  lea  on  1>oard  fiit  foxd  Ma^efty*!  ftig^,  ^n}  crnizing 

V      .  off 
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fpHIS  was  a  queftion  of  falvage  upon  neutral  (PortU"  salvage  it  doe  for 

f ^^)  property,  on  board  a  Britijb  armed  fbip>  neumi  go^ 
which  had  been  taken  by  an  American  fchooner,  and  ^^^emm^'<Mt 
was  afterwards  retaken  by  one  of  His  Majcfty's  (hips  ^J^*^^ 
of  w^»    The  veflel  failed  on  her  outward  voyaga 
under  convoy  with  a  cargo  from  l^Hferfool  to  Rio  d$ 
yaneir^i  where  the  mafter  iocreafed  hh  crew  by  hiring 

thirty 

a 
• 

off  Cape  Luk  Havre  on  the  ooaft  of  Fran^^  on  or  about  the  i6th 
day  of  Novem^r  1810^  the  faid  Appearant  fell  in  wit^the  Fnnth 
legate  £/|^|  and  chafed  her  into  La  ii^gue,  and  the  next  day  tht 
win4  blowing  frefli  with  a  lee  tide,  the  Diana  was  obliged  to  aachpir 
to  prevent  her  falling  further  to  leeward,  and  the  day  following 
the  tide  being  favoi^rable  and  the  wind  more  moderate,  the  Diaa§ 
got  under  weigh  and  worked  up  to  the  encmy't  frigate,  and  env 
|;aged  her  for  a  confiderable  time,  ^luck,  with  the  bal^riea  oi| 
ihore»  returned  the  fire,  by  which  one  man  on  boaipd  tbe  Drana 
fras  wounded,  and  her  mafti,  rigging,  and  hull  much  c«t }  4Ui4 
linding  that  ihe  was  within  a  reef,  and  the  ebb  tide  making  ftrong, . 
jrat  preTented  renewing  the  a^^n,  bnft  continued  cmiaifig  an4 
anchoring  occafionally  in  fuch  a  pofition  aa  near  to  the  eneiay'9 
frigate  as  poifible,  in  order  to  render  imprafticable  any  attempt  ol 
•lEflahce  or  efcape  by  day,  and  watching  her  with  her  boatt  by  p^ht, 
.until  the  tjd  Dtoemberp  when  the  ixL^Fpmcb  frigate  in  attempt? 
jng  to  get  ttpder  weigh  ran  on  Ihore,  but  the  wind  blowing  very 
liard  he  yn$  pferented  doing  any  thing  to  annoy  her,  until  the  fol- 
towing  day,  when  the  Diana,  was  got  under  weigh,  and  in  coro<t 
pony  with  His  Ma}efty*a  frigate  Ca^itme  ftood  in  towards  the  faid 
Jrigate,  but  finding  that  there  wai  not  water  enough  for  the  Diana . 
^o  get  within  g«n-i(hpt,  the  Caymne  drawing  leCi  watea,  ftood  in  to 
engage  her^  to  prevent  her  being  ligh|cne4»  and  in  tht  evening  ^wo 
Wigi  of  war,  and  three  armed  luggers,  were  obferved  to  anchor 
fflongfide  the  frigate  for  the  purpofe  of  takix^  out  the  crew  ^  the 
in^er  ^eing  Yip  tp  her  m^in  deck,  aiid  the  tide  ftiU  flowing,  it  was 

^bought 
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tim  thirty  additional  men^  for  the  purpofe  of  fighting  hm 
^^J^][2-L-  ^^y  home  without  the  protedion  of  convoy,  which  he 
July  aoch,     had  obtained  permiilion  to  do  from  the  Britijh  Admiral 

'  ^*       commanding  on  that  ftation.    The  fhip  w^  fumiflied 

with 


thoaght  pra^cable  to  fet  her  on  fire  at  high  water,  which  fiervice 
waa  undertaken  by  the  Deponent  in  the  barge,  with  an  eight  oared 
cutter  and  gig,  with  two  eaflca  of  combuftibies,  ud  at  8  o*clock 
he  f ucoeeded  in  getting  on  board  the  frigate,  although  the  briga  and 
luggers  were  fo  near  her,  that  be  could  hear  the  people  talking  on 
board,  and  at  foon  at  the  fire  was  Vx,  opened  a  heavy  fire  with  tbe 
batteries  of  round  and  grape-fhot :  That  the  faid  firigate  continued 
burning  from  8  o'clock  tiU  la  when  it  came  on  to  blow  very  firefhs 
which  obliged  the  Deponent  to  get  under  weighs  and  the  wind  cn« 
cicafing  to  a  gale,  he  was  driven  into  Port/muthf  but  he  has  fince  af* 
certained  tliat  in  confequence  of  the  damage  the  faidtigate  fnfbdaed 
from  the  fire,  and  bdng  driven  on  (bore,  fhe  was  obliged  to  be  broke 
up  and  was  therefore  totally  loft  to  the  French  lervice.  And  tbe 
laid  Appearant  further  made  oath,  that  by  reafon  of  the  enemy  bar* 
tngmade  their  efcape  in  confequence  of  the  attack  as  before  men« 
tioned,  it  was  not  poflSble  to  fecurt  any  part  of  the  crew  as  pri- 
foners  of  war ;  but  (he  being  a  frigate  of  the  largeft  dafs,  and  whk 
a  vaft  number  of  men  on  board  her,  he  truly  and  verily  believes  that 
the  number  of  men  aAuaily  alive'  and  on  board  the  faid  Fraub 
frigate,  EBfct  at  the  commencement  of  the  aforefaid  engagem^t 
and  attack  thereupon,  muft,  firom  her  evident  force,  fize,  andappeaiw 
ance,  have  amounted  in  all  to  at  leaft  500  mien,  and  that  he  is  the 
more  induced  to  entertain  fuch  belief,  opinion,  and  judgment  from 
his  having  fince  under ftood  that  three  French  nationd  frigates  caUed 
JJ Indefatigable^  La  Minerve,  and  VArrndd  baring  been  cap- 
tured and  carried  into  the  port  of  Plynunab^  the  firfb  mounting 
44  guns,  and  manned  with  640  men,  the  fecond  mounting  41  gnns» 
and  manned  with  609  men,  and  the  third  mounting  44.  g^n^  and 
manned  with  590  men,  to  either  of  which  ihips  of  war,  the  faid 
Appearant  is  truly  and  firmly  convinced  that  the  enemy's  faid  frigate 
Eltfe^  fo  wrecked  and  deftroyed  by  the  attack  and  continued  ope« 
rations  of  the  aforefaid  Britifi  fquadron  as  herem-before  fet  forth^ 
was  at  leaft  fully  and  completely  equal,  if  not  fuperior  to,  in 
rvery  point  and  circumibnce  of  fizei  forcey  and  natal  equipment. 

To 
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with  a  letter  of  marque,  had  fixteen  guns  mounted,      fj^t. 
with  fmalUarms  and  ammunition  in  proportion.  On  her  ,.  ■ 
return-voyage,  with  a  cargo,  confiding  partly  of  Per-     ^^^ 
tuguefe2nd  partly  oiBritiJh  property,  fhe  was  captured 
on  the  17th  of  ^/r// 1814,  by  the  Jmerican  {choonex 
General  Armftrongi  but  did  not  furrender  till  after  a 
very  fevere  adion,  in  which  the  mate  wa8  killed,  and 
feveral  of  the  feamen,  and  the  merchant  himfelf,  who 
happened  to  be  on  board  was  dangeroufly  wounded. 
The  ihip  and  cargo  were  recaptured  on  the  loth  of 
May  1814,  by  His  Majefty's  Ihip  Sceptre^  and,  for 
this  fervice,  a  falvage  was  demanded  upon  the  Par* 
tuguefe^  as  well  as  the  Britijh  property.    The  demand 
for  falvage  was  refilled  on  the  part  of  the  P&riuguefe 
owners* 


To  the  Right  Honourable  Sir  Wtttram  Scott  Knight^  Lieutenant 
Judge  or  Prefidentof  Hit  Majefty's  High  Court  of  Admiralt); 
of  Etighmdf 

The  humble  petition  of  CiarUt  Btfhop  Eiq.  Hia  Maj^(ly*a 
Procurator  General. 
Sheweth, 

That  on  or  about  the  24th  day  of  December  1 810,  His  Majefty*t 
frigates  Diana  and  Cayenne,  attacked  and  fucceeded  in  fetting  fire 
tOj  and  deftroying  a  French  frigate  called  VEVtfe^  which  had  been 
chafed  into  La  Hague  by  His  Majefty's  faid  frigate  Diana  ;  having 
been  fo  deftroyedt  hath  not  therefore  been  proceeded  againft  for 
condemnation  as  lawful  prize,  and  the  evidence  required  by  the 
Honourable  Commifiioners  of  His  Majefty's  Navy  cannot  be  pro- 
duced to  afcertain  that  (he  was  a  veifel  of  war,  and  the  number  of 
men  belonging  to  her  at  the  time  of  her  being  fet  fire  to  as  aforefaid* 
Your  petitioner  has  therefore  hereunto  annexed  an  original  affidavit 
of  Thoma*  Rowe  £fq.  late  lieutenant  and  now  commander  of  His 
Majeity's  laid  frigate  Diana  ;  and  prays  that  you  will  be  pleafed  to 
admit  the  fame  as  evidence  and  pronounce  according  thereto.   That 
the  faid  veffel  VElife  was  a  vefiel  of  war  belonging  to  the  French 
Government,  and  had  alive  and  on  board,  at  the  commencement  of 
the  attack  500  men. 

For 
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Th«  For  the  rccfiptors,  the  Kis^9  Adve^te  and  Jenner 

^^^^^'      contended  that  (atrage  was  due  for  the  recapture  of  all 


jutu  aoch,  property  that  would  have  been  in  dnger  of  condemna<» 
'  ^^  eidn  te  the  enemy's  courte  of  prize  ;  that  goods  taken 
en  board  an  armed  Briiijb  Ihip  <<KrouId  have  been  tti 
xlanger  of  confifcation^  if  earned  to  America ;  and, 
confequently,  that  falviige  was  due  fsr  die  recapture 
that  had  beoi  effectedji  That  merehants  putdog  their 
goods  on  board  a  vefTel  armed  for  defence,  muft  be 
fiippoied  to  intend  taking  advantage  of  that  defence  ; 
that,  by  lb  doing,  they  quitted  the  protection  of  their 
own  neutral  character,  and  relied  upon  that  of  hoftile 
fbr<:e,  and  muft  tak^  ihe  confequences  of  an  unfile* 
ceftfuil  engagement :  that  it  was  «  refiftance  to  vifita* 
tion  and  fearch,  as  much  as  if  they  had  failed  under 
convoy  :  that  the  American  courts  gave  iklvage  upoa 
the  recapture  of  neutral  property  on  board  armed  ibips. 
Talbot  V.  the  (hip  Amelia^  DaUas^s  Jmcrkan  JiJfprts^ 
vol.  4*  34.  ASeoHi  Edward^ i  Rep. 

Adanu  and  SMtddrtj  antra ,  trgyed'that  if  the 
proof  here  was  fufficient  to  (hew  that  the  property  wag 
Pirttigue/ef  the  fame  proof  would  have  been  fu^ciwt 
\n  America.  That  neuti:al  property  jsnot  gcnmallfr 
liable  to  faWagi^  and  that  the  onus  of  maJking  out  the 
eisoqption  to  the  genend  rule  is  on  the  party  fetdng  up* 
the  claim.  That  the  cafe  cited  uras  xhajt  of  a  neuti:a^l 
armed  (hip,  which  m»teriaUy  diflingwAied  it  ixomikm 
prefent  caie^ 

fiir  fV.  Scott* — ^This  flnp^  having  a  comtnUfion  fqr 
war,  btit  employed  tikewife  for  purppfes  of  commc^qi^ 
failed  unde;r  die  prote&ion  ^  a  BrM^  ccvwe^  kook 
Liverpool  t^RiQik  Jm^u  Bad  diese  detained  fier*' 
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Oiffiilii finMi the  Adtufral  on  the  flaliofi  tor^ftmhMie        ^'* 
cMroy.    Thirty  men  were  hked,  aod  fame 


additicmal  g^Il•  were  put  Q&  boards  for  cheexprtfe  a^^ 
puippfe  of  enabling  the  ftip  to  ii(ght  her  way  home  $  *  *^* 
aad  it  was  up<m  the  proi|)ed  of  her  being  compefeefK 
tp  defend  herfelf  thac  the  Admiral  permiitied  ber  to  ftH 
wuhout  ciMivoy.  The  fad  of  her  being  anned  rauft 
have  been  iK>toriotts  at  /?ip  de  Janeiro^  asd  cocvfequeotly 
withia  the  kiiowledge  of  the  oatf  cbante  who  p«t  iber 
goodi  on  boartfL  It  ;d|>pear8t  that  the  ftip  aftuaUf 
faftaiaed  9n  eogagevEieiit^  for  the  wiiBefe  ftye^  that 
**  ibe  xUd  aot  fttrrender  till  after  a  very  fev«i^  adkm 
^^  4oyF  fifiy*five  miautea,  dwi(^  which  AMuay  gvns  vsetie 
^  fired  on  both  fnles,  and  the  iUp  had  her  (ecood 
^^  mate  loUedt  four  men  dangeroufiy  wounded»  ^ 
*'  was  aUb  the  merchant  hiialelf^  nfbo  happeiied  ti$  be 
on  boards  aad  hel*  itaadiag»  and  raaojag'-K^giog 
ali  cut  to  pieces ;  fo  that  they  had  ao  longer  w^ii 
<:ammaiid  of  the  ihip."  Being  fo  takm  by  thfe 
Americans^  aad  afterwards  retaken  by  His  Majefly's  Aip 
Seepire^  the  ^ueftion  is.  Whether  the  Furtvguifi  iader 
isentided  ^o  the  reftitvttioa  of  his  goods  ablbJiUely,  or 
Xabjed  10  the  paymsat  of  a  falvage  to  the  ;recaptar^ 
Kow,  upon  principlei  I  cannot  but  tlunk  that  thf 
goods  would  have  been  in  very  ga-eat  danger  of  coa-» 
4eianatioa  in  an  American  coar;  -of  prize.  Reference 
has  been  made  ^o  aa  a£t  of  the  American  congrefs 
relative  to  falvage,  but  I  do  aot  tbinfc  that  it  can  have 
mttohlMSuing  oa  the  profet^t  cafe.  The  a£l  does  not 
defiae  the  cafes  to  whidi  it  is  intended  to  be  applied*^ 
that  is  left  to  the  Courcs  to  determine  at  their  dtfore** 
tion*  I  fliaU  therefore  lay  the  AmerioM  law  entimly 
out  of  my  cDofideratipB,  and  ccmfider  the  cafe  vpm 
the  general  |Mriady>le<    Is  tber^^  a  high  degree  of  pror 

bability 
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»t 


F^T   '    *>**>»''^  (f<>^  <^cr^nty  tt  not  reqmrcd)  that  this  property 
...^.^  would  have  been  condemned,  if  it  had  been  carried 


jui^  lah,  jji^o  an  American  port  ?  In  every  point  of  view  in  which 
I  can  fee  the  matter,  I  cannot  help  thinking  that  it 
would  have  run  a  very  confiderable  riTque  of  condem* 
nation ;  and  that  the  Portuguefe  merchant  would  have 
no  very  good  ground  of  complaint  if  it  had  actually 
been  condemned.  The  fliip  being  fumifhed  with  a 
letter  of  marque,  is  manifeftly  a  fliip  of  war^  and  is 
not  otherwife  to  be  conliderfti,  becaufe  fhe  a&ed  alfo 
in  a  commercial  capacity.  The  mercantile  charader 
being  fuperadded,  does  not  predominate  over  or  take 
away  the  other.  There  was  formerly,  indeed  a  dif« 
tindion  made  between  privateers  and  merchant-veflels 
iumiflied  with  a  letter  of  marque,  the  one  being  entitled 
to  head-money  and  the  other  not }  but  that  diftin^on 
has  fince  been  entirely  done  away.  A  neutral  fubje6l 
is, at  liberty  to  put  his  goods  on  board  a  pierchant- 
veflel,  though  belonging  to  a  belligerent,  fubjed, 
neverthelels,  to  the  ri^ts  of  the  enemy  who  itiay  capi- 
ture  the  veflel ;  but  who  has  no  right  according  to  the 
modem  pra£Uce  of  civilized  ftates,  to  condemn  the 
neutral  property.  Neither  will  the  goods  of  the  neu- 
tral  be  fubjed  to  condemnation,  although  a  refcue 
ihould  be  attempted  by  the  crew  of  the  captured  veflel, 
for  that  is  an  event  which  the  merchant  could  not  have 
forefeen.  But,  if  he  puts  his  goods  on  board  a  (hip  of 
force,  which  he  has  every  reafon  to  prefume  will  be 
defended  againft  the  enemy  by  that  force,  the  cafe  then 
becomes  very  difierent.  He  betrays  an  intenticHi  to 
refill  vifitation  and  fearch,  which  he  could  not  do  by 
putting  them  on  board  a  mere  merchant  veflel,  ^nd  fo 
iisur  as  he  does  this  he  adheres  to- the  belligerent ;  he 
withdraws  himfelf  from  his  proteftion  of  neutrality, 

and 
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ind  reforts  to  another  mode  of  defence  ;  and  I  take  it         The 
to  be  quite  clear,  that,  if  a  party  afts  in  aflbciation        ^'*^^' 
Vfith  a  hoftile  force,  and  relies  upon  that  force  for  pro-     juiy  «xh^ 
tection,  he  is,  pro  hdc  vice,  to  be  confidered  as  an 
enemy.     It  is  not  a  fufEcient  excufe  to  fay,  that  the 
Poriuguefe  are  not  poiTeiTed  of  (hipping  of  their  own^ 
fuiEcient  for  the  whole  of  their  commerce,  and  are  ^ 
therefore  under  the  necedicy  of  making  ufe  of  thofe 
belonging  to  others.     If  they  choofe  to  take  the  pro* 
tection  of  a  hoflile  force  inftead  of  their  own  neutral 
character,  they  mud  take  the  inconvenience  with  the 
convenience  ;  they  muft  abide  by  the  confequences  re- 
fulting  from  the   courfe  of  conduct  which,  upon  the 
whole  knowledge  of  the  matter,  they  have  thought  pro- 
per to  purfue.     It  could  not  in  this  cafe  have  been  a 
fecret,  that  force  was  to  be  ufed  for  the  protection  of 
the  property;  It  mud  have  been  known  to  the  laderd  of 
the  cargo,  that  this  ihip  was  to  fail  as  a  iingle  (hip, 
and  to  fight  her  way  home,  (ince  a  large  number  of 
men  were  openly  and  publicly  collected  for  the  purpofe 
of  enabling  her  to  refid  a  hoftile  force.     I  cannot  enter- 
tain a  doubt  that  the  Americans  might,  upon  jud  and 
found  principles,  have  condemned  this  property.  The 
cafe  which  has  been  cited  from  ibe  American  Reports, 
is  much  too  indidinct  to  ailift  the  Court  in  forming  its 
judgment  upon  the  practice  of  the  American  Court. 
The  ground  upon  which  falvage  was  there  given,  doe9 
not  appear  to  be  of  great  authority  either  one  way  or 
the  other.    j^jjgcTgf  t-pdifntinn  pf  fhw  prnp^rty^  .qbl  . 
paymcntof  the  ufual falvage  to  the recaptor. 
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/%49th.  FOLTINA,— JULINS/ 

1814.  '  •     '.       *  »       jr.r 

S^'h^r  rf    •THIS  was  the  cafe  of  a  fldpuaAd  cai^go  TdadI  ftrr^Ae 

"leri^MdSkin  i5tfa  of^cffB^t  ^^J  ^i  wMft  lyiDg;  at ^andri)r 

pofleffioD  of  by    in  the  roadfted  of  HeligdanJ,  v/tdHtk  tflana  had  ^n 
fJ^3ie  furrcndered  to  His  Majefty^s  forces  oflthdjtlrofr 
"tyti^Atig^^^  ^^Q^'    Thequeftionwas,  whether 'thi!  ft ij^iiid 
the  conqoeft  of  -  caTOo  fliouldbc  Condemned  as  droits  of  Ad^ihddr  or 

not  have  been        OtberWlfe.  J.Ji    - 

confirmed  to       '  <       *  -•         ' .      ^ 

Great  Britain 

by  a  Treaty  of  JUDOSffiKT. 


^^^'  L    Sirm5^/f.---Tfaist8f^|afeofaveff^wfaiQkxiis 

taken  in  the  loadftedoif  JEbAjpi^jk  not  ae  As  Anto^f 

'^theftirrend^r  of  the  ifland,  ulMarwaniti  Bndo&e 
itizuxt  is  re^Mfented  to  have  tSkSi  pbce  wkhiifiilte 
harbour,    The  locality  of  ^  litinfaSdqft)^  ^tldfik, 

^  fuifielentty  d^fdribed  by  tiie  term  made  nfisLof  lij^r  die 

^  wigftefles,  who  muft  be  anderftoed  to  meancl^ar jkohba 
of  tbi  fea  to  which  veflfels  are  tarried  for  die  povpSe 

^  of  landing  their  cargoes  at  Hetigoland ;  and  t^ccbe^e 
iame  portion  of  the  feals  more  or  lefs  inckifed,'  i^hltiter 

'  it  is  completely  land-locked  or  not,  does  no^  appear  to 
be  material  to  the  iflfue  in  the  prefent  cafe  TheO&zieitey 
too>  defcribes  the  place  zsz^baven^  a  compliOBB^to 
^hich  it  is  certainly  not,  in  {Eridnefs,  entitteft^tet 
itis  ttfed  as  a^bayen,  and  may,  therefore^  iaivly  ))e 
I  oonfideredaa  fuch,  at  leaft  for  the.purpofes^'of  die 
}    prefent  queftion.    There  Js  certainly  no  reaiimfer 

^  iaying  that  the  property  is  not  within  the  grabt  ^iit^be 
Crown  to  the  Lord  High  Adnliral,  fo  fiair  asf  the  locSfey 
of  the  feizure  is  concerned  ;  for  i(isiHeordWiafy-*lile, 

^  that%ips,  taken  in  fuch-placfey  diirfiig  die  fcrifteiice 

'^  hoIHESesT'^Become  droits  of  Admaity* 

—  But 


But  the  chief  point  to  be  confidered  is.  whether,  at 

the  time  this  fcizure  was  made,  Heligoland  formed 

part  of  the  dominionsoAhe  Crowa  oF  Great  Britain  or 

not,,^  ilie  jfland^  it  appears^  had  been  conquered  and 

>.  ialyn  yc^gfljQP  of  t^^Bytti^  forces,  but  theiy)^Qyeft 

.  Wa  Mt  bcffl  cQ^fir/ned  to  this  country  by  a  ti;eaty  of 

peaoer.  It  ws  a  jjiiiil. capture  in  war^  but  wajs  IRII 

iw>l9£t  to  a  faiMl  ot  latent  title  in  the  eDetny»  by  which 

:  be  nsuHrbt  luvc  recov@[ed  it  litthe  conclufion  oT'the 

y^fi  provided  this  country  would  ^have  confcntc^^  to 

its  reftmuion. 

It  is  fomewhat  extraor^^^,  that,  iu  the  courfe  of 
the  numerous  and  long^^Vin  which  this  couatry  has 
jbedt  eUgs^ed^  no  caf^^Suld  have  been,  determined  , 
vfiadi  nSght  ienr^^|  guide  to  the  Court  ia  the  deei- 1 
.iion  of  tbe^preEenHftion.    It  does  not  App^ir  that ' 
.tof.dafeof  thelRid  has  hithertp  occutrr^djr  w.Hh  the 
lo&tMf  Qxoepdon  of  that  which  ha»  bean  m^nck^md 
>Ai  tht  trgumeftt,  (tht  ^Jj^eranaa,)  and.  that  .ia  adPMtted 
-do  have  paficd  whh  very  Imfe  nocite,  and  withQut  op* 
'  iitioBL    A  cafe  thus  pzSoig/ubJle^iQ  cannot  bcf  fion- 
fidered  of  great  weight  in  point  of  authority^Vl  ofaferve, 

tihat  the  gmt^fr^  t^lg  drnwn  tn  the  T^rdTTigh  A^fi^ 

tnirai  applies  to  the  Kin^^s  dominions  generally,  add 
.  tKrt tberc  is  nothingwhich joints  to  a  dittih£tiQn_bgr 

tweoa tEofe  parts  of  th^King's  dominions^ver ^Juch 
UiBe  Crown  has  plenum  dominium  or  qtherwife.  ^  Nof 

f^oitK  is  more  clearly  fettled  in  the  Courts  of  com  J 
-  rinon  Taw^nfan  that  a  conquered  country  fonnsis&sae^ 
ijiatcly  part  of  the  King's  dominioM.  (Campbell  v., 
^  2^M/,  uowpers  Jtiep.  208.;  In  a  late  inftance,  we^ 
,  know  that  an  iflaad  fo  acquired  (Guadaloupe)  was  traas- 

fcj^r^d  to  a  third  power,  fubjed,  undoubtedly,  tp  the 

ibadpwyrigCTof  the  fonaer  proprietor*  It  is  laid,  that 
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Ti»«       I  a  conqucll  of  this  kind  may  be  re-acquired  Jla^ranf 

_        1. 1  bello  by  the  ftate  fiom  which  it  was  taken ;  but  fo  may 

jit^y  29th,  piny  other  poiieiuon,  tnough  ibrming  part  of  the  oii- 
ginal  and  eftabliihed  dominions  of  the  Crown  of  this 
country,  if  the  enemy  has  it  in  his,  power  to  make  the 
conqueft.  Fhe  fame  obftryation  is  applicable  t^j  the  file 
rflVight^  as  well  as  to  Heligoland^  for  the  tnemy  has 
ihe  lame  HgM  {6  Rl&lC£  k^conquell  of  ,tbe  one  as  the 


other,  1  ltis"jaK!  that    ^hp  eneriiy   m^y  yecover   back 
the  iiland  of  Heligoland  when  peace  takes  place  ;  but 


It  IS  cquallylrue  that  the  conqueror  may  retain  it  if  he 
CU  ;  and,  it  nothing  is  faid  about  it  in  the  treaty,  it 
remains  with  the  poriellor,  whole  title  cannot  attci'T 
wards  be  called  m  queftion.  The  didindion  between 
ihe  two  fpecies  of  territories  is,  in  faft,  rather  more 
formal  than  real  and  fubflantial,  at  lead  1  mufl  profefs 
my  inability  to  fee  any  diftinftion  between  them  that 
can  materially  affect  the  prefent  queftion.  The  powtf 
ofthe  BriiiJ!^  Government  was  full  and  complete ; 
and,  though  the  Lords  Commillioners  of  the  Admi* 
ralty  might  not  have  interpofed  the  particular  autbo- 
thority  with  which  they  are  invelled,  yet  ^he  (^rown 
had  exercifed  its  authority^  and  the  Admiralty,  as  the 
^antee  of  the  Crown,  would  lucceed  to  its  rights.  \i 
jmightTiave  erefted  a  court  tEer£,  lor  ihe  exercile  ot 
.Jmlralty  jurifdiftion  ;  and,  if  it  did  not,  I  prefuroe 
Ih^Tif  only  refrained  from  fo  doing  becaufe  it  was  not 
thoupLht  that  publick  convenience  required  it.  The 
enemy  certainly  had  no  right  to  fay  that  a  Court  of  that 
kind  fliould  not  be  there  erefted.  Under  life  circum-? 
ftances,  I  think  thercJanaJblid  ground  for  the  dtf- 
tinftion  that  has  been  taken  ;  and  tboughji  am  by  no 
means  difpofed,  at  this  time  of  day,  to  enlarge  thi 
bounds  of  the  ancient^rant  from  the  Crown  to  the 

5*  ^  Lord 
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Lord  .High  Admiral,  which  is  now  become  of  lefs  con-        The 
lequenceryet  it  is  the  duty  of  the  Court  to  maintain.      °''^^^^' 
ancient  landmarks*     I  (hall  pronouhce  for  the  claim     juiy  19th, 
of  the  Admiralty,  and  condemn  this  fhip  as  droits  of 
Admiralty. 


JONGE  JAN;  ScHuar  ^"^^^^ 

^HIS  fhip,  laden  with  a  cargo  of  mails,-  fpars,  and  ba*rrl?by  Upfe 
*    linfeed,  was  captured  on  the  2oih  of  July  1804^  cliu"*  foHhe 
in  the  profecution  of  a  voyage  from  Riga  ofVenfibly  to  invfemgation  of 
Enibden,  by  His  Majcfty*s  fnip  Lynx^  and  carried  to  Ply*  themfeWesand 
mouth.     On  the  4th  of  September  following,  the  ufual  l^r.%nri!!L7;' 
proceedings  were  ihftituted  againft  the  fhip  and  cargo ;  SJewn  thS^hT 
and,  on  the  7th  of  the  fame  month,  the  judge,  upon  had  knot  in  their 
the  jomt-prayer  of  the  proctor  or  the  captors,  and  of  a  revifion  at  an 
the  proctor  of  the  Admiralty  on  behalf  of  the  Navy  **'^*' ?•"«»• 
Board,  directed  the  cargo  to  be  fold  to  His  Majefty*s 
Government,  and  the  proceeds  to  be  brought  into  the 
rcgiftry.    The  fliip   was  then  brought  from  Leitb  to 
the  River  Thames y  by  order  of  the  Conimiflioners  of 
the  Navy,  and  the  cargo  delivered  into  His  Majefty*«  % 

Dock  Yard  at  Deptford. 

A  claim  was  given  for  the  mafts  and  fpars,  as  the  ' 
property  of  a  merchant  at  Embden  ;  and  another,  for 
the  Ijnfeed,  as  the  property  of  Meffrs.  Hanfeen  and  Co., 
of  Riga.  On  the  loth.  of  O^ober^  farther  proof  was 
ordered  of  the  property  and  deftination  of  the  cargo  j 
which  being  exhibited,  on  the  6th  of  Jpril  1805,  the 
linfeed  was  decreed  to  be  reftored,  with  the  expences 
of  the  claimant*  On  the  20th  of  the  fame  month,  an. 
account  of  the  value  of  the  linfeed  was  brought  in  by 

003  the 


Th*  <       th«  prodor  Tor  (he  xMmmt,  ^d  WferMd  to  the 

'^  regiftraf  and  merehatku,  wh^  re^rtfed  the  vakiiB  rf  thr 

jHr^^9th,     linfeed  to  be  £^B$  js.  lod.j  and  the  amoimt  tsf  'die 

'  '^       claimants  proctor's  bill  to  £8S.  iii.  6i/.,  middng, 

together,  thefum  of  jf  373.  19/.  4^.,  ^kh  was  dC'- 

cordingly  paid  by^the  commiffioners  of  the  xiaVy/    On 

the  3d  of  July,  l8o6,  the  mads  and  fpars  were  cdn^ 

denned  a$  prise  to  the  captors,  fubject  to  the  Brii^ 

daimant's  expences ;  and  the  proceeds  ^eft   dnrected 

td'be  brought  into  the  regiftry.    On  the  3^th  of 

Otlcber,  1 3o6,  the  proctor  for  the  Admii^t/  broii^t 

in^the  fum  of  if  1794.  jt.  11^  for  payment  of  riii 

cstrgo,  but  without  fpediying  the  manner  in  whtcfc  the 

account  was  made  out.    It  was  afterwatrds  ^ertainedy 

that  it  was  made  out  in  the  following  mariner  t  -   ''" ' 


-'  I 


T^ssA^x  ^ndipars,  according  to  the  Tal«atic^»  m^t  l^illtt 
]blf vjr  Board  oflfccr^  at  Dcptford  Yard.       ^  2,544 :  •?*  s^-fi 

If  rem  wl^rf<  the  jfiDiUowing  fiims  wwe  dQdtt£b8d  ; ;  :.:» 

Duties   paid  by  tjke  CIcriL  of  7 

Amount  of  report 
on  the,  value  of 
.the   linfeed  rc- 
ftorcd    .         -  285    7  10  ^373  >9 

proctor's    bill  for 

claim  of  ditto         88  11     6 

Bill  of  cofts  purfuant  to  decree  ^ 

ofsdof  July,  i8o5      •    -     116  i5    2 

-     ■ '    ■"    "     750  to'  i 

■  I— — ^^w^ 

The  fum  of  iC259  i5'»  ^^*  having  been  tmpropeify 
jpand  for  duties,  the  agents  of  the  captors  recorered 

backi 


bjkcic,  ^  frf  fUr :  the    Gprnmyfiooersr ,  ,of .  tlis  Cuftoms^        The 
^:9^S^^  t2s.,  tidi  outrof  <hfi.  fum  whiqh  ba^  been  fo  ^«"«*^''- 
imprqpcr^  ps^W  j  aad^  in  the  courfo  of.  inveftigatmg     Afy  v^^-. 
the  bAfmefs  r^lativ^  ,to  the  duties,  it  was  difcovered       ***^ 
that  ihn  CommifBopers  of  the  Navy  had  deduded  the 
fum  of  J^375.  i$J.  4^.  for  the  value  of  the  iinfeed  re- 
fiored^  and  of  the  proftor's  bill,  from  the  amount  of  ^ 
the  valuation  of  the  mails  and  fpars  condemned  to  the 
capK)ri8*.   InCjonfequeBceofthisdifcovery,  application 
was  made  to  the  prodor  for  payment  to  the  captors  of 
the  amount  £b  deda£Ud»  and  the  fum  of  ^242. 1 8/.  io^« 
f2ie>^ual  proceeds. of.  the  fale  of  Unfeed,  was  thea 
brpqgh^  iptothp  regiftry.    This  fum  was  £x  29.  2u  gd* 
left  thaa  )(iad  be^n-dcdu^d  by  the  Coouniflioper&of 
the  Navy  for  the  reported  value  of  the  lijif^d  jge- 
ftored,  including  the  prodor*s  bill  for  the  claim  of  it ; 
ftfld  th#  <}ueftioii  wa«r,  whether  this  ififfeitiicie^belt^enr 
the  VUtitidti  of  the  Iinfeed  which  had  been  it(t6red, 
and  the  proceeds  aiiikig  from  the  ^vSbual  fUe'  of^  tr^ 
ought  to  be  deducted  from  the  value  of  tHat^  pstr^ 
of  the  cargo  which  had  been  condemned  tb  ihe 
captors.  .    :  '^ 

For  the  Captors^  it  was  contended,  thit  tt  was  not 
incumbent  upQU  them  to  pay  out  of  the  goods  con* 
demned  as  prize  to  them  the  difference  between  th^ 
adual  proceeds  of  the  other  part  of  the  cargo,  and 
the  fum  decreed  to  be  paid  to  the  claimants  by  th^ 
€ourt. 

,  Q^  ^  other  fide,  it  was  faid ,  that,  in  the  cafes  of  fhips 
iadeo^with  naval  ftores,  which  have  been  ordered  to 
fti  Ibld^o  His  Majefty's  Government,  when  the  fhips 
and^  cargoes  were  decreed  to  be  reftored,  the  value  of 
^csurgpqs^^d  tbf  expeuces,  of  the  qlaimants,  tmd 
K^«       .-   ,.  .  ,  a  o  4  ihe 
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joy^AH     ^^^  freight  and  expences  of  the  maftcrs,  and  alTo  the 
,..  the  epfpences  of  the  captors^  were  paid  by  the  Navy 

/m/v  39tii»  Board.  That,  in  cafes  in  which  condemnation  of  part 
of  the  cargo  took  place,  the  Navy  Board,  in  nuking 
payment  to  the  captors  of  the  value  of  the  condemned 
property,  deduced  from  it  fuch  lofs  or  expenc^  as  had 
arifen  from  other  parts  of  the  cargo  of  the  fame  flup, 
and  that,  by  this  mode  of  proceeding,  the  whole  be- 
nefit arifing  from  the  capture  was  paid  to  the  captors* 
It  was  further  fubmitted,  that  the  captors  being  in  all 
cafes  fecure  of  receiving  full  indemnification  by  pay- 
ment  of  their  expences,  it  was  not  juft  and  reafonable, 
that  in  cafes  where  lofs  was  occafioned  by  reftitution  of 
one  part  of  the  cargo,  and  gain  accrued  by  the  condem* 
nation  of  another  part  of  the  fame  cargo,  tha(  the 
whole  of  the  lofs  Ihould  be  borne  by  His  Majefty's 
Government,  and  the  whole  of  the  profit  accrue. to 
'  the  captor  ;  but  that  the  lofs  upon  one  part  ought  to 
be  dedufted  from  the  profit  on  the  other,  sind  the  ba- 
lance,- being  the  whole  of  the  benefit  arifing  from  the 
capture,  be  paid  to  the  captor.  Lafl:lyt  it  was  fub- 
mitted, that  the  captor  was  barred  by  lapfe  of  tune, 
from  calling  for  the  inveftigation  of  accounts  whkh 
had  been.fo  long  fettled. 

In  reply,  it  was  faid,  that  the  Navy  Board  had  no 
right  to  dedud  from  the  value  of  the  goods  condemned, 
lofles  on  payments,  or  allowances  made  for  the  ^oods 
reflored,  becaufe  fuch  allowances  are  a  compen^* 
.  tion  to  the  owners  for  the  inconvenience  they  may 
fuflain,  in  confequence  of  the  privilege  of  pre-emp* 
tion  exercifed  by  the  Government,  in  which  ^e 
captor  had  no  imereit ;  and  that  the  real  value  of 
Uie  p^rts  of  the  cargo  condemned  to  him  ought  notj 

therefore, 


cargo. 


Judgment. 
Sir  W.  Scott. — This  is  an  objeftion  taken  to  an  ac- 
count of  the  Commiflioners  of  the  Navy,  dated  fo  long 
back  as  the  year  1806.  On  the  30th  oi  October ^  m 
that  year,  the  prodor  for  the  Admirahy  brought  in  a 
fum  of  money  for  the  payment  of  part,  of  the  cargo 
which  had  been  condemned  to  the  captors.  At  this 
great  diftance  of  time,  the  Court  would  be  inclinied  to 
hold  the  account  to  be  entirely  fettled,  and  not  liable  to 
to  be  ripped  up,  unlefs  it  could  be  fhewn  by  the  com«* 
plainants  that  they  had  it  not  in  their  power  to  obtain 
a  reviiion  at  an  earlier  period.  It  is  alleged,  on  the 
part  of  the  captors,  that  although  the  general  fum  was 
brought  in  at  the  period  before-mentioned,  yet  the 
particular  account,  with  the  different  items,  was  hot 
produced  till  very  lately,  and,  confequently,  that  the 
parties  had  no  opportunity  of  inveftigating  the  bufi« 
nefs  before  the  prefent  time.  If  the  parties  really  had 
no  earlier  opportunity  of  looking  into  the  tranfadibn, 
I  fliould  not  feel  difpofed  to  exclude  them  now,  and 

to 
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therefore,  to  be  charged  with  anv  deduftion  on  that        The 

"  '  JoNCE  Jan. 

account.  -  

"With  refped  to  the  laches  imputed  to  the  captors,  ^««/y  ap*, 
in  not  making  the  demand  at  an  earlier  period, 
it  was  faid  that  they  had  ufed  due  diligence  in 
proceeding  fince  the  difcovery  of  the  error  was  made.. 
That  the  delay  was  to  be  imputed  altogether  to  the 
manner  in  which  the  account  had  been  brought  in  on 
behalf  of  the  Navy  Board,  from  which  it  was  impof- 
fible  to  difcover  that  any  deduftions  had  been  made 
from  the  proceeds  of  the  condemned  part  of  the 


4fl 


The 
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Mode  adopted  by 
the  Navy  Board 
of  fettling  ac- 
counts with  the 
capton  in  cafes 
where  the  Go- 
vernment has 
the  right  of  pre- 
emption jof  part 
of  the  goods  cap- 
tured, though 
apparently  liable 
to  objedionsy  is 
not  deficient  in 
eqaityiSHd  may 
be  juftified  and 
made  valid  by 
the  mutual 
vnderftanding  of 
the  Parties,  col- 
leded  from 
their  ads  and 
the  nature  of  the 
tranfiidioni 


tOi  boSd^em  to  be  banrred  ivf  mereiflpfe^odf  tiflmr 
But  is  it  a  faA  that  the  parties  have  had  no  fucb 
oppoartiiimy?  Wbuldnot  tb»Co«nt,  upm  applteaiaotf  > 
nladeto  it,  have  compelled  the  ppddudioa  df  the  ae-* 
counc  long  ago  i  Undoubtedly  it  "^ould  luve  doae  lb* 
If  parties  choofe  to  let  matters  fleepfor  fo  gi&^'n^ 
length  of  time,  even  bey<Mid  the  period  •  fixed  by  the^ 
ftptute  of  limitations^  they  muft  take  ^e  confeqiieneei^ 
of  their  own  lacbes^  for  the  Court  will  not  fuffer  iifelt^ 
to  be  called  upon  to  open  accomits  fo  ftale  and  aodi' 
^aned  a$  thefe  are.  If  enquiries  of  this  kind  aret6  b^ 
n^X(^  entered  mto,  I  do  not  (be  where  the  matter  w  tuy 
end* '  •  it  19  impoffible  to  fay  what  limitation  is  to  b^ 
put,  br  v^at  dumber  of  cafe^  may  be  afifaded'.  If  P 
affitorgo  baiekfeven'years>  why  not  fevefiteehf  The^ 
whble  (time  of  the  Court  might  be  taken  op  ai  the  iit* 
vtsBigmon  4>f  thefe  andquated  accounts*  .  I  rfchjlk 
myfelf  fully  a9t  Kberty  to  decfine  goli^  into  ^le^opiefi 
tion,  and  toiconfider  it  as  loi^  agocondoded  betWttifi 
die  patties*  =        "'  :  ♦ 

^  But  if  the  Court  was  to  enter  into  the  tnnfeftfati^ 
I  jnail  fay,  tfaac  the  mode  which  the  Navy  Board  bug, 
adopted  appeani  to  me  to  be  not  deficient  in  equjt]^ 
though  ic  may ,  perhaps,  be  apparently  liable  to  tfar 
obje^ions  that  have  been^taken.  Suppofing  that  there 
is  ibme  trregidarity  in  the  courfe  whkh  diey  have  puiw 
fiied^  I  am  dP  opinion  that  k  is  juftified,  and  dttdfi 
"salid  by  the  fort  of  mntual  underlhnding  that  is  to  b# 
ooUeded  from  the  a£ks  of  the  parties  and  the  nature  of 
dse  trax^a&ioii*  When  a  vc&l  is  taken,  having-  oOf 
board  a  cargo  of  mixed  goods,  fome  of  which'  aM>fi(i 
for  HiaMajeifcy'sfh^e^  the  Navy  Boaid  have- the 
Qght  of  pre*«aipdon  of  fuck  gaodd;  a^^  uiottfer  to 
reconcile- neutrals  to  the  exercife  of  this  rights  and  to 
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pii9V49it  the  incoaTcmeiice  diat  might  aiife  ix>*iibcixr       '^^ 

from  a  reparation  of  the  cargo,  it  is  thought  aHvifflhW^ 

to  puirchare  the  other  part  of  the  goods  on  baard;     Jtikt^^^ 

The  c^tor  is  escooierated  from  the  danger  of  coftsand 

damages^  and  is  fully  tndeamified  by  the  payment  of 

h^s  expences*    Ti^  capture  is  confidered  not  as  bis 

dvjn  zSti  but  as  that  of  the  Government  aOing  by  die 

DJayy  Board* ,  Bieing  fo  guaranteed  from  the  lofk  by 

the  Government  of  the  country,  it  appears  to  be  not 

unreafoaable^  that  he  ihould  ftand  on  a  footing  fome^ 

^hatdiSereot  from  that  which  he  would  have  dome:  if 

he  hfid  been  asking  merely  upon  his  own  refponfibilirji^^^ 

and  confequently  anfwerable  to  the  utmoft  extent  for> 

any  indiscretion  he  mi^t  have  committed. .  It  ^  to  bei 

obfervedj  likemfe^  t^at  the  captor  is  himielf  the  peiw 

fquwho  puts  the,  tranfafdon  into  the  ib^eith^s^ 

ajwoed;  for  he  makes  the  application,,  prayixig  thatr 

the  goods  may  be  fold  to>  itbe  Govemmenft.  It  has  beenr 

ftftt^ J .  dod  truly  ftated,  to  be  the  common  ufiigeiof 

the  Navy  Board,  to  fetde  thefe  matters  in  this  fojt  of 

general  average  way,  and  it  muft  be  prefiimed  that  flie 

party  was  aware  of  the  cuftom  which  prevailed^  Look-' 

iiqg,  therefore,  to  the  drcumftance  that  the  placing 

iliis  cargo  in  tlie  hands  of  Government  is  the  ad  of 

the  party  himfelf ;  looking  alfo  to  his  difchaige  from 

all  refponfibility,  and  to  the  known  and  prevailing 

pe»dice  in  the  conduct  of  fuch  matters,  I  think  it  not 

iioequitable,  that  it  fhould  be  taken  out  of  the  courfis 

of  Qirdfiary  capture,  and  fliould  ftand  on  the  footing 

«n  which  it  has  been  placed  by  the  common  ads  and 

underftanding  of  both  pahies. 

In  d)e  courfe  of  the  difcuflion^  I  took  occaiion  to 
aik  where  the  profit  was  to  go,  if  any  profit  arofe, 

ccmceifing 
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conceiving  certainly  that  the  captor  was  entitled  to  the 
profit  if  he  was  fubjed  to  the  lofs.  It  was  faid,  that 
the  captor  could  not  derive  any  profit  from  the  fate  of 
thefe  goods,  as  he  could  take  only  under  a  fentence 
of  condemnation  ;  but  I  think  he  might  have  been  en- 
titled under  an  order  of  the  Court  for  the  payment  to 
him.  If  the  captor  is  not  to  talce  the  profit,  who  is  i 
Not  the  claimant,  for  he  has  already  been  paid,  and 
has  withdrawn.  The  Government  cannot;  for  the 
Navy  Boards  ading  on  its  behalf  has  actually  brought 
the  money  into  the  regiftry.  The  Court  could  not 
retain  it.  I  think  the  captor  would  be  entitled,  and, 
if  fuch  was  the  iiruation  of  the  prefent  cafe,  I  (houid 
not  hefitate  to  order  the  money  to  be  paid  out  to 

him* 

Upon  thefe  grounds,  the  matter  might  be  fupported, 
if  it  were  now  open  to  examination ;  but  I  am  of  opi- 
nion, that  the  right  of  enquiry  is  barred  by  lapfe  of 
tiaie,.  and  that  it  is  not  open,  at  this  late  hour,  Cq 
ifit^r  upon  a  tonfideration  of  the  account* 
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nrHlS  was  the  cafe  of  a  Britijh  tranfportin  the  fcr-  Ahiredtranf- 
^    vice  of  Government,   which,    whilft   lying  at  T^'^oo^tZ 
Gibraltar^  was  hypothecated  by  the  mafter  to  Meffrg.  ^y,^l^^^^^^ 
Gordon  and  M^Ray^  merchants  there  refident,  by  a  fomreeasweU 
bond  dated  March  25th  1812,  for  thcfum  of  .5^750.  Vcfw,  and^he 
The  condition  of  the  bond  was,  that  if  a  bill  drawa  Sffi"'' 
by  the  mafter  for  that  fum  in  favor  of  Meffrs,  Gordon  '^^^^^on 

/  .  .  o  /t  "^y      valid, 

and  M^Ray  fhould  be  paid,  or  if  the  mafter  mould  though  the  ptr- 
difcharge  the  amount  with  5  per  cent,  intereft  per  ^i^hk^^ewM 
month  within  twenty  days  after  the  arrival  of  the  fliip  ^^t^'lfth";' 
in  any  port  of  Great  Britain,  or  if  on  fuch  voyage  as  ^^^' 
the  ihip  fhould  be  ordered  upon  in  the  courfe  of  the 
fervice,  an  utter  lofs  fhould  take  place,'  then  the  obli- 
gation was  to  be  void  or  elfe  to  remain  in  force.   The 
fhip  proceeded  from  Gibralfar..wiih  French  pntongiaL'* 
and  put  into  Port/mouth,  where  fhe  was  arreftcd  b^ 


the  bond-holders  before  die  expiration  of  the  tw 


days.___She  was  afterwards  bailed,  and  the  owners  ap- 
peared under  proteft. 

In  fupport  of  the  proteft  it  was  contended,  that  the 
arreft  was  made  befo^g  i^^  honf^  w?g  Hp^  ;  that  there* 
fore  tne  bail  had  a  right  to  fay^  thei 
caufe  ofliaion;  and  that  they  ought  to  be  dif- 
miffed. 

But  the  Court  faid,  I  am  of  opinion  to  over^rulc 
the  proteft,  for  it  is  alleged_on  the  part  of  the  bond- 
holders, that  the  ftiip^as  going  to  leave  the  kipgd(^Pj 
and^  this  isn^iLidinied  in  the  aft.  _  Had  it  been  denied 
or  proved  to  have  been^an  unfounded  apprehehiion> 
the  cafe  might  have  beenJdifferent. 

The 
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jUe  '^^  ^^^^  ^^^  proceeded  on  Ihe  merits,  and  At 

bond  was  attempted  to  be  impeached  on  the  following 


^^f"^  4«h»  grounds ;  that  it  would  be  iiquriotis  to  the  pnl:3ic  in- 

terefts,  iJF  tranrports  In  the  feryigg^or^overnment 

could  be  thefui^eff  bfboRomlFee^  that  the  voyagfeoti 

•vavt^  ^l  ^^^  /     whicSHEeTEp  was  deftined  was  mi^  exprefled  in  tfie 

'^  '    / ^  *  bond,  which  was faid  to  be  an  effential  requilite ;  thk 

the  mafter  who  granted  the  bond  had  been  iuperfided 
arthe  time  he  executed  it^  and  was  fo  known  to  be  b^ 
ibt  grantonB ;  that  there  was  no  account  of  die  it^ 
which  compofed  the  amount,  nor  of  the  applicatidn  bf 
the  money;  and  chat  a  bill  of  exchange,  another 
Q)ede9  of  fecuriky,  had  been  given  f6r  the  money,  on 

account  of  wliich  the  bond  was  faid  to  be  granted.  ^ 

....  •    ' 

'   SkW.  &or:r.«~TUs  is  a  proceedbg  apaa  a  boobm- 

nee  bond  given  at  CibraJiar,  upon  a  fliipof  upecrrtbr 

tdiaradkeiw  I  iky  of  a  peculiar  chara&er^becaafebotidstftf 

this  defcriptioa are nlualiy  given  upon  merchahcTOffels, 

/srhidi  h»e  definite  voyages;  but  this  was  m  Kred 

trtmfport  in  the  fenrke  of  Government,  and  of  odbtfe 

withoutany  £dtedvoyage,  liable  to  be  fenc  to  aivf  pdHt 

of  the  worid,*  accordoig  to  the  exigoides  of  theipubiic 

i  fiervBfce*    J  cannot  accede  to  the  doftrine^.thafr^fflBp 

:  <if  this  defdriptibn  is  incapacitated  from  bebig  tber.fifb- 

JeQ  Uf  b;^|M>tnecauon  by  a  bottomjree  bond*    VJ^  I 

;  to  fioTd  tl^  alTBbttomree  bonds  granted  on  fuch  ttSds 

'Aeoeflfafily  were  invalid,  very  ferious  ineonwmleMe 

itight  eidue,  and  the  public  fervice  iaftead  of  beflig 

i>e0eiked,  nught  be  fubjeded  to  very  iigutwis.'^b^ 

.'iAru&ions*    If  the  ncceffary  ^iupplfes  ooul4  f|Oi>i^ 

obtdnod  ia  this  inode^  the  taaafportatioa  ^of  ftorps 


1    ■■  t*    'i*)  ..  .  M  •  'i    4  ,  / . .    '  - 1   '    . .  <v  *  iWUffit 


Aighf  be  decayed,  piifone rs  re<)uiriQg  to  be  remoYed        The 
znigbt  ftill  reinaixu    In  fjaort^  there  m  no  objeft  for 


tl^e  accomptiihnieot  of  ^hich  thefe  veffels  are  em-  ^Howmtcr  Jifit, 
f^y^f  ;Whicb.  might  npt  bedefeated  or  incoaTeniemly       ^  ^ 
poflpc9)c4*    I  think,,  therefor^,  there  is  no  fufficieat 
^o^d  .&ir  4;pptepding  that  hired  tranfports  mdsj  not 
bethe.^)>j|^  of  boltoairee  as  well  as  other  veffeb. 
.Tb23  <&nu(be$  an.  anfwer  alfo  to  the  other  objeftion  ; 
that  the  particular  voyage,  .on  which  the  fliip  w^ 
4fA^neA  was  apt  fiated  in  the  bond.    It  is  impoi&lbile 
x\i^,ii^e  softer  ihould  defcribe  the  voyage  with  pt^« 
^oa,  becaui^  be  b  fubjjsft  to  the  prders  of  Govern-  y^yc/t  v^-''-^-^ 
iffitDf^  which  inay  H  any  time^  alter  the  deftinatba  pf  V  Ji^^lJ^tui 
the  yefli^l.at  its  ^leafure :  tbe.  mailqe  cao  .<M4y  c^n^ 
cipresy  he  muft  defcribe  the  voyage  as  near  as  he  can> 
It  cannot  for  a  moment  be  admitted,  that  the  Ebnd 
bcjiMrdid  £or  want  of  a  pardeukr  defcriptioti  of.  the 
^die yoy^e,  when  the  voyage  itfelf  is  nocunder  thd  con- 
itaml  of  Ihe  party  granting  the  bond,  but  liable  tabe 
,  iChkoged;  at  the  difcredon  of  Government;  '/ 

.  The  fiup  failed  from  Gibraltar  with  French  prilbners 
dcftin^as.afleiied,  to  LeitB;  for  fcmie  reafisn  or  other 
t  jhe|nl  into  Port/muA^  why  or  how  dobs  not  apfxar^ 
whither  by  aecdfity  or  in  confequence  of  orders:  The 
■  ihipwastherearreftedbeforethe  bond  became  due,wfaich 
was  to  be  payaUe  twenty  days  after  the  arrival  of  the 
i  ft^.^ijSL^ort  of  Great  Britain.     However  befictt^  the 
^Ureft^of  the  fliip,  application  was  made  totbeowneos, 
aftdr  payment  re&fitd  by  them.    It  does  not  appear 
•  thai  any  ezpknaiion  took  place,  or  that  any  iatina- 
^njvasi  givea  ;^  .that  the  fliip  was  going  to  Leitb^  or 
j^hatpaymott  iioisid  be  fnade  «pon  her  arrival  at  diat 
.pott.  LHad  that;  been  tfafe  (sife^  it  .mould  have  been 
nore  correft  to  have  waited  till  the  (hip  reached  Leithj 

and 
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and  then  to  have  applied  to  the  tribunal  i^  chat  part  hi 
the  United  Kingdom  which  has  cognizance  of  luch 
jfyvembisr  4U,  qucftioiis.     But  the  party  founds  as  he  iUtes»  that  the. 
(hip  was  about  to  quit  Porifmoutb^o  proceed,  he  knen^ 
not  whither,  and  therefore  he  arretted  her.     The  flup 
itfelf  was  not  detained  but  releafed  upon  bsuli  fo  that 
no  inconvenience  was  occaiioned  to  the  public  fervice^  < 
The  feizure  was  perhaps  premature*     But  iball  the  . 
Co^irt  on  that  account,  the  time  of  payment  havmg 
long  ftnce  arrived,  compel  the  party  to  relinquiib  thefe 
proceedings,  fee]^  another  jurifdidion  and  begin  again 
de nivai   What  advantage  would  be  .derived^    Cui\ 
bono  (bould  I  occafion  fy  much  deUy  and  erpen^e.  : 
The  queflion  then  is  whether  this  was  a  fair  tranjac- 
tiof^  I  Whether  the  money  was  bondjSde  advanced  on 
th^  reprefentation  of  the  mafter,  that  he  was  in  vani 
of  Xuppiies*    By  the  general  law  the  mafter  has  a  dgjbit  . 
to  take  up  money  in  a  foreign  port  for  the  ufe  of  his 
(hip :  as  long  as  he  reniains  the  oftenfible  nid&ffj  cx^. 
ercifing  allt^e  functions  of  thai:  fituation,  he  .h^s  tha  • 
authority  attached  to  it ;  ei  ret  praponitur.    Itlsjiot   • 
allf ged  that  the  mailer  had  any  perfonal  credit ;  had 
he.  not  reforted  to  this  mode  of  raifmg  money,  the  ftiip '  * 
might  have  laid  in  port  till  it  periQied  by  decay.     Ilea  ^ 
no/eafon  to  fuppofe  the  mafter  exceeded  his  poW;er«  it 
is  ^power  certainly  liable  to  abufe,  by  the  extravagance^ 
m^ifcretion,  or  difhonefty  of  the  mailer*     But  the  * 
m^yfter  is  a  perlbn  tele&ed  by  the  owners  themfelves  »  , 
they  repofe  truft  in  him,  and  hold  him  out  to  oth^  as. ;. 
trull  worthy.    This  reafoning  is  net  con£ined.  to  fkr^  - 
{ovs  employed  in  this  capacity  only,  it  is  common  to^ 
moft  fituations  in.life ;  if  a  domeftic  fenrant  employed 
by  bU.ma$^2.$o  puncl^afjp  neceflaries  for  the  ufe  of  tbq  - 
ho^e^  xqifapplies  goods  ob^iiaed  under  that  pretence, 

though, 
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though  the  authority  is  abufed^  the  mafler  is  flill  liable         Th» 
for  his  ads.     The  tradefman  who  fupplied  the  goods        ^'"' 


is  not  to  be  a  fu£Ferer^  unlefs  it  could  be  (hewn^  that  November  4tfa, 
there  was  coUufion  with  the  fervant  for  the  purpofe  of        *  '^' 
defrauding  the  mailer.     If  an  order  had  been  fent  for 
the  difmiflal  of  this  mailer,  and  he  had  in  confequence^ 
been  actually  difmiiTed^  the  cafe  would  be  different. 
But  his  accounts  were  to  be  previouily  fettled  ;  there  is 
nothing  to  ihew  he  was  difmiffed  at  the  time  this  money 
was  advanced.     On  the  contrary,  Mr.  Gordon  fwears 
that  he  was  ading  as  mailer,  aiid  that  he  had  not 
,  laid  afide  that  chara£ber.    The  agent  of  the  tranfport 
office  at  Gibraltar  confirms  this  ilatement :  he  iays  the 
mailer  did  not  give  up  the  ihip  or  the  papers  till  fome 
time  after ;  he  continued,  therefore,  difcharging  the 
fun£lions  of  his  fituation.     It  is  argued,  however,  upon 
conjedure  that  the  merchant  who  lent  the  money 
knew  that  the  mailer  was  going  to  be  difmiifed';  but 
if  he  had  known  it,  ilill  this  man  was  mailer  at  the 
time.    Whilil  he  continued  in  the  viiible  exercife  of     , 
the  command,  he  had  authority  to  borrow  money  upon       \ 
bottotnt^e.     Is  there  then  any  proof  to  fatisfy  me  that 
this  tranfadinn  was  bottomed  in  bad  faith,  and  that 
Mr.  Gordon  colluiively  confederated  with  the  mafler  to 
defraud  the  owners  ?  I  fee  no  reafon  whatever  to  ia* 
duce  me  to  come  to  fuch  a  concluiion.    I  cannot  / 
agree  to  the  doftrine  that  the  party  lending,  isiobliged  j 
to  fee  to  the  application  of  the  money.     If  there  is  no 
coHufion,  if  he  has  reafonable  ground  for  believing  that 
the  money  is  fairly  borrowed,  it  is  a  known  principle 
in  thefe  cafes  that  no  fuch  obligation  is  impofed  Upon  the 
lender.  There  is  no  evidence  to  enable  me  to  inveiligate 
thecondud  of  the  mailer;  indeed  it  would  hardly  be 
fair  to  enquire  at  prefent,  for  he  is  abfent,  and  no  party 
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to  thefe  proceedings.  There  may  be  fome  matters  re. 
quiring .  explanation,  which  the  mailer  might  afford 

November  41!^  if  he  Were  prefcnt.  The  tranfadlion  may  be  fair  in 
all  its  parts,  but  taking  it  to  be  otherwife ;  fuppofing 
it  to  be  tinged  with  a  (hade  of  diflioneft^  in  the  mafter, 
the  merchant,  if  he  did  not  participate  m  the  guilt, 
could  not  be  affeded  by  it. 

BottwnreeBodds      Thcu  it  IS  faid,  that  bills  were  riven  at  the  fame 

may  be  Taliu  y       ^  '       — ^ — *— — •—  —    '     ■<?.  -  . ... 

though  bilk  of  time,  and  therefore  that  the  lender  looked  to 
gfvViiTthc  them  and  not  to  the  ihip;  but  this  is  the  uFual 
i!Srway"rf«>^  praftice ;  there  is  no  incorififtcncy^  falcii^g  fnrh 
lateral  Security.   ^  collateral  fecurity,   nor  has  it  ever  been  held  to 

exclude  the  bond,  or  diminim  its  folidity.  Mr. 
ordon  Iwears,  he  advanced  the  money  on  the  bond 
folely.  Suppofing  it  to  have  been  known  that  the 
mailer  was  ^bout  to  be  difmifled,  that  circumllance 
would  make  it  more  probable,  that  the  lender  Ibould 
look  to  th^  bond  for  his  fi^curity.  No  prudent  man 
knowing  that  the  ifiafter  was  about  to  quit  the  Ihip, 
would  advance  money  without  the  fecurity  of  a  bot- 
tomree bond.  I  think  this  man  had  a  perfed  authdrity 
to  give  a  bottomree  bond,  and  I  fee  no  fufficient 
grounds  on  which  its  validity  can  be  impeached.  1  Oiall 
therefore  pronounce  for  the  bond,  referring  die 
accounts  as  ufual  to  the  regiftrar  and  merchants 
to*  report  thereon. 
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,      ,     IjEPTUNE  THE  SECOND.  if^)r  *^^ 

Judgment. 
CIR  W:Scott.—lt  is  acknowledged  in  this  cafe>  that  jTfWeto'*' 
the  damage    was   done    by  the  fliip  proceeded  ^^^i^  «^" 

•    A       i_    J»    *L       1.  r  •  '       i_  r  r      fiooed  by  the 

againit ;  but  it  has  been  let  up>  m  the  way  of  excule^  nUmRnagement 
that  ihe  was,  at  the  time,  under  the  care  of  a  regular  unWthe  »rl  of 
pilot,  and  was  afting  in  obedience  to  his  direftions  j  .nd^g'^'^- 
and  it  has  been  contended  in  the  argument,  that  t^e  djencet^bu 
pilot    alone  is    anfwerable    for   any    damage    th^t        ^    /'/ 
may  have  been  fuftained  in  confequence  of  the  niif-  ,^^*^/' V'^/  /? 

management  of  the  veffelt    If  the  pofition  could  \^cfsM.^    V"*'^*^^ 
maintained,  that  the  mere  fa£t  of  having  a  pilot  c^i  /  9^  g  .^  ^ 

board,  and  a£ling  in  .obedience  to  his  dire&ions,  would 
difcharge  the  owners  from  refponfibility,  I  am  of  opi- 
nion that  they  would  (land  excufed  in  the  prefent  caf(?  ; 
for  I  think  it  is  fufHciently  eftablifhed  in  proof^  that 
the  mafter  a6led  throughout  in  conformity   ,to  the 
directions  of  the  pilot.     But  this,  Icoz^ceive,  b  iy>t 
the  true  rule  of  law.    The  parties  who  fuffer  are  gi« 
titled  to  have  their  remedy  againft  the  vefTel  that  oc- 
caiioned  the  damage,  and  are  not  under  the  neceifity 
of  looking  to  the  pilot,  from  whom  redrefs  is  not  always 
to  be  had,  for  compenfation.     The  owners  are  refpon- 
fible  to  the  injured  party  for  the  a£ts  of  the  pilot,  and 
'ihey  muft  be  left  to  recover  the  amount  as  well  as  they 
can  againft  him.    It  cannot  be  maintained  that  the  cir- 
cumftances  of  having  a  pilot  on  board,  and  ading  in 
conformity  to  his  diredion,  can  operate  as  a  difcharge 
of  the  refponfibility  of  the  owners. 

The  queftion  then  is,  wliether  the  damage  which  has 
been  fuftained  was  occufioned  by  the  negled  or  mifcon- 
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NEP^rwi     ^^^  ^  ^^^^  ^^  ^^  ^^^  management  of  this  flrfp,  or 
VHK  sbcoits.   whether  it  is  to  be  attributed  folely  to  the  ffate  of  the 
wind .  and  weather.    The  affidavits  with  winch  the 


1814.  Courtis  fumifhed,  in  the  way  of  evidence^  are  nutne- 
rotts  enough.  In  that  made  by  the  mailer  of  the  Sharif 
ft  is  fworn,  •*  that,  on  Tburfday,  the  6th  of  January 
^^  laft  the  faid  fhip  Shark  was  lying  in  Standgate  Cnelif 
*^  in  the  river  Medwayy  fail  moored  to  the  Laxareite^ 
^*  called  the  Princefs  jlmetia^  having  been  trnder 
^  quarantine  ;  that,  about  noon  of  the  bid.  day,  a 
^  fhip,  which  afterwards  proved  to  be  the  fhip  N€fftmus 
"^^  the  Secondj  whereof  Cbriftian  Hendrick  Rtfe  w 
'^  mailer,  was  feen  flanding  into  the  creek ;  and  the 
'<*  faid  fhip,  having  run  fome  diflance  up  the  creek, 
^'  and  within  a  fhort  diflance  of  the  faid  Liazarette, 
^  dropped  her  anchor,  and  attempted  to  bring  up ; 
^  but,  her  anchor  not  holding,  fhe  drove  fbul  of  the 
^^  faid  I..azarette,  and  then  fell  athwart  the  ftarbdard 
^*'  bow  of  tlie  faid  fhip  Sbarky  and  carried  away  the 
'^  bowfprit,  bumkin,  head-rails,  and  fprit-fail  Jixi^ 
^'  and  broke  one  of  the  anchors  belonging  to  the  laid 
/  ^<  fhip  ;  and  the  deponent  further  maketh  dith  and 
^*  faith,  that,  in  the  (late  of  the  wind  at  that  time,  it 
^«  blowing  hard  from  the  E.  N.  E.  diredly  acrofs  the 
•^  river  and  right  into  the  creek,  a  veffel  could  not 
**  with  fafety,  bring  up  in  the  lower  part  of  the  creek, 
*•  without  furling  her  fails  before  fhe  run  in ;  or,  if 
•^  flie  negleded  doing  fo,  by  running  higher  up  in  the 
^*  creek,  and  paft  the  vefiels  lying  therein,  and  '  had 
^^  the  faid  fhip  Nepiunus  come  up  on  the  north  ihc^ 
^*  of  the  faid  river  Meiwayj  her  fails  could  have  been 
^  furled  before  fhe  came  into  the  creek,  and  fhe  m%ht 
**  then  have  brought  to  an  anchor  in  fafety,  in  any 
*'  part  <)f  the  faid  creek  ^  but  the  faid  fhip,  on  the  con* 

trary, 
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traiy*  fteeredher  courfe  to  leeward  pf  t^no  infratc;s  '^^ 
5^..  lying  oo  the  foutb  iide  of  the.  bid  nver^  and  vrd»  tub  s^conu. 
**  olpl^ged,  ai^d  did  haul  on  a  wkid  before^  ihe  could  -  - 
",  fetch  into  the  creek ;  and  that,  notwithftanding  the  *^^^**J^^  *^* 
*f  way  t&e  laid  ibip  had  when  ihe  came  into  the  creeks 
f'  it  was  incautiouily  attempted  to  bring  her  up  at  j^t 
**  ibort  diflance  from  the  faid  Lazarettc,  with,  her  SaAs 
^^  only  clued  up,  and  when  it  was  not  at  all  pro- 
«'  bable  that,  under  the  circumftances,  her  anchor 
l^  Wpukl  hold^  and  when  (he  mighty  with  pexfeft  fecu* 
rity^  have  run  pad  the  faid  Lazarette,  and  hav9  )^m 
brought  to  an  anchor  higher  up  the  creek,  cl^a^  of 
any  of  the  veflels  lymg  therein  \  and  the  depo/gient 
^^  further  faith,  that  the  damage  done  to  the  faid  ihip 
'f  Skork  was  wholly  occafioned  by  a  di£reg^r4  of 
^^  ordinary  caution  in  bringing  the  faid  ibip  N^iunut 
^^to  an  anchor ;  and,  had  not  the  faid  ihip  firft  (truck 
^^  the  faid  Lazarette,  much  more  ferious  (hp^gc 
<c  wjould  have  been  done  to  the  laid  SbarA  i  and  he 
^.laftly  laith,  (what  I  think  very  materisd)  that, 
'*  having  demanded  of  the  faid  Cbriftian  Hendrick  Rofiy 
f^  ,ths  mafter  of  the  faid  (hip,  a  compenfation  for  the 
^  fiu4  damage,  he  gave  the  deponent  a  letter  to  Me(rr3. 
f*  Genmfon  and  Co.,  oi  London^  the  agents,  of  the 
^*  .ovrn^s  of  the  faid  (hip,  who,  as  he  has  been  iop 
'^  formed,  and  believes,  have  refufed  to  make  com^ 
f^  penfation  for  the  fame."  I  cannot  but  think  that 
this  letter  of  the  mafter's  to  the  agents  in  London  muft 
have  contained  an  admiflion  of  the  h&  that  the  daiuage 
wa^  jOQcafioned  by  the  mifmanagement  of  the  Neptupe  : 
it  muft  have  been  produced,  if  it  had  not  carried  with 
it  a  confeflion  that  fome  compenfation  was  due.  But 
the  cafe  does  not  reft  upon  the  mere  evidence  of  the 
.  qiafter  of  the  Skfrkf,  or  of  the  crew,  of  tJb?t  jlhip«    Here 
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Th*  /tB.  HkMnfe  the  tdHiaoiiy  of  Mft^  AerfbAs,  difktterefted 
.Viui  $s(:pttD .  fpedaton  of  what  paflbd.  The  iHftfter  of  iSie  Liizarette 
■  -   '  Oip  ftatcs,  «*  thait  he  cbfi^ved  a  foreign  Vc&l, '  wfcich 

'^^1x4.*^  ^'  ^*  afterwards  pro^^  to  be  the  Neptmtu  the  Sedmdj 

^^  ftanding  into  the  creek  in  a  very  tmufudBil  mairiiar, 

^^  which  excited  his  attention,  the  iraid'blowiTig  hard 

^^  at  the  N.  N.  £. ;  and  Die  makfaig'  ^iieat  way  iniV3ngh 

«<^  the  water ;  andin  tfiis  ikoation  between  the  SeOi^e, 

^^  Laizatefte^  and  the  one  under  th^  deponent's  <ebth- 

'^  mand,  the  ihip  Neptunus  let  go  her  aniibor,  lRi%ich 

'^^  dragged  until  it  caught  the  mooringnchatn   cf  Ae 

'.**  iPrineifs  Amelia  i  the  check  fo  received  then  brought 

^  the  Nepiune  acrofe  the  bows  of  the  f«id  La&rMe, 

*'  (about  the  fore-ch&ins,)  and  thenTwahg  rotmrf  wich 

••<•  VerygreatviolenceuponthefaidfliipSlWf'*,  brtrttfeher 

'.  «i  b^wfprit,  and  did  her  other  dam^ige  about  th^ltead ; 

^^  and  he  further  feith,  that  hfe  is  clearly  of  opinion 

^^  that  the  letting  go  the  anchor,  in  fuch  circumihinces, 

^^  was  improper  }  and  a  want  of  due  caution  in  moor- 

*^  ing  her,  and  particularly  fo,  as  they  had  only  clued 

'*  up  the  fails,  and  not  furled  them  in  time,  whereby 

««  the  Ihip  had  too  much  way  tht-ough  the  water  to  be 

<<  brought  up  fo  fuddenly ;  and,  in  the  deponent's 

* '  «  judgment,  the  fliip  ought  to  have  been  run  higher 

**  up  the  creek,  where  (he  might  have  been  moored 

•*  fafely,  and  which  courfe  feveral  fhips  that  came  in 

"  with  the  fame  tide  took,  without  doing  or  receiving 

"  anyinjUTy."    This  ftatement  is  fully  confirmed  by 

feveral  other  witnefles.     One  of  them,  from  on  board 

the  fame  (hip,  fays,  "  that  he  obferved,  to  fome  perfon 

*^  near,  that  he  thought  (he  was  making  for  the  credc 

**  in- a  very  improper  mannerj**  and  this,  he  goes  en 

to  £iy,  occafioned  him  to  pay  particular  attention  to 

her  courfe.  Now  what  is  there  in  oppoiition  to  alt  itts  ? 

Nothing 
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Nothiog  but .  the  affidavits  of  the  fonetgn  mafter  and        Tha 
hi^  crevf ,  whofc  condud  is  called  in  queftion,  and  of  r^^llco^D. 
t]^  pilot,  yfho  is  to  be  heard  wkb  great  caution,  be*  ■ 

,  caufc  he  IS  hiflafeif  rcfponfible  to  the  owners  to  the  ^'''^^^' 
a^iqpunt  pjf  the  damages  that  may  be  recovered  againft 
thfjOL  There  is  nothing  more  in  the  form  of  evidence, 
except  the  opinion  of  a  perfon  who  was  not  prefent, 
l>ut  who^  on  a  mere  ^eprefentation  of  the  circum« 
llances  made  to  hinSy^iiKimates  his  opinion  that  every 
d^iog  was  properly  done.  The  teftimony  of  this  man 
4oes  not  appear  to  be  entitled  to  much  attention.  It 
|s  to  be  confidered  as  a  Ibrt  of  fraternal  affidavit,  made 
for  the  purpofe  of  exempting  a  brother  pilot  from  re^ 
fppnfibility.  I  am  of  opinion  that  the  damage  is  proved 
to  h^ye  been  occafioned  by  the  mifmanagement  of  the 
Nepttme^  and  that  the  owners  of  ahat  fhip  are  bound 
to  makei!  good,  and  I  pronounce  accordingly. 


HARE,    BeRTODDY.  JWiircA  15th, 

1815. 

rpHIS  was  a  queftion  of  agency  between  Mr.  James  Paniw  have 
**'_5^,  afferting  himfelf  to  be  entitled  as  the  fole  frre^cie  "thjf" 
^^S^T^ Ri£baaUi^ron  Efq.  the  commander,  officers,  JL^™ 
and  crew  of  H.  M.  S.  Brlvidera,  to  receive,  out  of  the  *  °*v^  »f « 
regiftry  of  the  Court,  a  moiety  of  the  proceeds  of  this  reguicrcd  Ms 

yi?,  *•  tfi-  ••  powtr,  and  has 

ihip  and  cargo,  and  nme  tenths  ot  the  rcmammg  aduaUy  inter- 

moiety,  in  virtue   of  a   warFiSr^uniiTTIirTrHp^ 

Siffn  Manual,  direfting  the  fame  to  be  paid  to  the  com-  butted  k  pro  ti- 

O  ,     .  '  ^  *     ^  ,      cally  to  a  coiifi- 

mander,  officers,  and  crew  of  the  Behid^ra,  or  their  i  rabiecvtcnt,is 
agent  or  agents  lawfully  appointed^  and  Mr.  William  U  the  mere 
^re,  who  claimed  to  be  an  agent  for  the  fame  pro-  "^^{^^^^^^ 
perty  jointly  with  Mr.  Sykes  and  Meflrs.  Hart/bom^  he  w«  appointed. 
Boggs,  and  Co.  of  Halifaxy  in  Nova  Scotia. 

H  H  4  The 
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^  4iM     .  ^   Xbe  (hip  and  cargo  wene  ieized  on  the  2sft  of 
■*  ^^**'       ^ig^r/yJ  1 8 1 :2,  prior  to  the  declaraticm  of  iioftiUtiwagaiDfl: 
^qrpi^  j^    the  United  States  of  America,  au)  carried  'mt<>  fUi/kx, 
^*^'        in  the  Vice  Admiralty  Court  of  which  place  they 
were  afterwards  condemned  as  Oifoits  of  the  Grown. 
On  their  arrival  in  that  port,  they  were  deUvorod  mto 
the  cuftody  of  Meflrs,  Hart/horn^  -fffff  i  ^*^  j^o.^  who 
'^  fogcther  with  mrJAyre  took;  the  nec^flkry  ftep^j^  and 
;    continued  to  have  the  care  and  cuftody  of  the  property^ 
tiU  It  was  taken  charge  ot  in  the  month  of  March 
YST^y'^Y  ^^^  authority  oi  the  agent  appointed  by  ^he 
cgmmifljoners  for  tllii  cate  and  mafl^emenco^-^fHBF 
rican  I>roits.    They  hkewife  afforded  adiftance  in  pre- 
paring a  great  part  of  the  cargo  for  the  fale  which  after- 
.wards  took  place  under  the  authority  of  thdt3ourtof 
Vice  Admiral ty«    Before  the  feizure  took  placei,  ^iz. 
on  thc.ajd  of  Juw  181  a,  a  power  of  agency  ti^.ihe 
foUowiag  effed  was  executed  by  captain  Byroni^  the 
officers,  and  crew ;  ^'  We  do  nominate,  conftitote,  and 
"  appoint  Meffrs.  Hart/home^  Boggs^   and  Co*  Mr. 
^^  William  Ayre  and  Mr.  Jam$s  Sykes^  jointly  and  £ive« 
^^  rally  to  be  our  true  and  lawful  attomies  and  agmts, 
^<  for  us  and  in  our  names  and  for  our  ufe  to  <folicit 
^^  and  traniad,  and  take  care  of  all  our  concern  and 
"  intereft,  in  any  and  every  prize  or  prizes,  leisure 
*'  or.  feizurcs,    recapture  or ,  recaptures,    that  have 
•^  been  or  may  hereafter  be  taken,  feized,  retaken^  or 

^*  deftroyedby  the  faid •  belongij^  to  any 

ftates  or  powers  or  their  fubjcds  which  now  are  or 
hereafter  may  be  at  war  with  Great  Briioin^  or 
^^  to  which  we  may  become  entitled  by  any  means 
*^  whatfoever  j  giving  and  hereby  granting,  to  our 
*'  faid  attornies  and  agents,  our  full  power  and  autho- 
"  rity  in  the  prcmifcs,  for  iuYentorying,,  appjraifing, 

''  felling 


•  HIGH  OMTftT/OF  AfiWfRAttY.  t  '^^ 

•  • 

•^  Mling or  ctlierwife  AlfpoCmf^ ^ sfllfufiK ptfexi,  feU    ;^ 

«*^  2iire<,  or  t^captiif^s,  tfeeir  ca^goefc,-  gdods;  fftms .  *-^ 

*'  tackle,  apparel  and  fVimiture,  either  by  piibKci  or  Jib^y^th^ 
«^  privirCe  fale,  as  they  fliall  think  mod  fit,  and'  for  *^* 
**  receiving  the  proceeds  arifing  therefrom  otit  of  fhe 
^  yegiftry  of  the  High  Court  of  Admiralty,  or  of  any 
^^  Cburf  of  Vice  Admiralty,  or  of  qpd  from  any  pler- 
y*  '{an  or  perfons  whatfoever,  in  whofe  cuftody  orpof- 
;i?.feffipi^  the  fame  may  happen  to  be;  and  to'reccive 

_^  ^^  and  from  the  treafurer  and  comiftffioners  of  His 
^*  Majefty's  Navy,  or  whom  elUe  it  may  concern,^ all 

"SLjhQunty-ja^otbcr  money  to  which  we  are  or  may  be- 
♦*  come  entitled  by  virtue  of  the  capture  or  defthicflon 
•*•  of  any  (hip  orvcflel  of  war  belonging  to  the  ehemies 
<•  oi  Great  BrHain,  or  by  virtue  of  any  prize,  fdztire, 

*  ftcapture  or  detention  whatfoever,  Ste:*^  Other "let- 
'-   ters  of  agency  were  executed  on  the  23d  of  O&iber 

1813  by  Captain  ByroHj  and  fome  of  the  officers  And 
^rew,  in  faVor  6f  Meflrs.  Syies  only ;  but  thia  infhunlent 
not  being  (igned  by  a  fufEcient  number  of  each  clafs^ 
new  letters  of  agency  were  executed  by  them  on  the 
aSth  of  September  1814,  Thefe  letters  of  agency  were 
in  the  following  terms :  "  We  nominate,  conftitute, 
"  and  appoint  Jamet  Sykes  fenior  and  James  Sykes  ju- 
<*  nior,  oi  Arundel  Street ^  London,  jointly  and  feverdly 
*  ^**  to  be  our  true  and  lawful  attomies  and  agents,  for 
V  u$,  and  in  our  names  and  for  our  ufe  to  folicit, 
^'  tfanfad  and  take  care  of  all  bur  concern  andintereft 
•*  in  any  and  every  prize  or  prizes,  feizure  or  feizures, 
♦*  Droits  of  Admiralty^  recapture  or  recaptures  that 

*  **  have  been  or  may  hereafter  be  taken,  feized,  re- 
"  taken  or  deftroyed  by  the  faid  (hip,  belonging  to  any 
"  ftates  or  powers  or  their  fuhjefts,  which  now  are  or 
"  hcKaftcr  may  be  at  >^ar  with  Great  Britain^  or  to 

*  '  ^  which 
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,  The        V  whieb  we  are  or  may  become  entitled  by  any  means 
^^''       ^'  wbatfoever ;  givmg  aod  hereby  grandng  to  our  faid 


4MarvA  x^,    ^^  attormes  and  agents  our  full  power  and  authority  in 

^^'^'        <c  the  premifes,  for  inventorying,  apprailing,  felling  or 

<>  otherwife  difpofing  of  all  fuch  prizes,  fex^UM,  or 

^^  recaptures^    their  cargoes^    goods,    guns,   tKkle, 

^.  apparel^  and  funucure,  either  by  public  or  private 

:  f  ^  iUe»  as  they  fliall  thiak  mod  fit,  and  for  recdvoig  the 

.^  proceeds  arifing  therefrom  out  jof  the  regiftry  of  the 

.fic  High  Court  of  Admiralty,  or  of  any  Court  of  Vice 

-  ^  Admiralty^  or  of  and  from  any  perfon  or  perfoiu 

5^  wbatfoever  in  whole  cuftody  or  pofleiE&a  the  fame 

^^  may  happen  to  be ;  and  to  receive*  of  and  from  the 

.  ^f  honourabfe  the  treafurer  and  oommiffioners  of  Ris 

.^  Majefty'^  Navy,  or  whom  elfe  it  may  concetq,  all 

"^^  bounty  or  other  .money,  to  which  we  are  or  may 

*^^  .become  entitled  by  virtue  of  the  capture  or  de^lrtfc- 

f^  rti<m  of  any  (hip  or  veffei  of  war  belonging  to  the 

:^<^  enemies  af.Grdai  Britain,  or  by  virtue  of  any  prize, 

^'  Jbbare,  rec^ure,  or  detention  whatfoever,  66c.^ 

Jt  wa6  fwxMn  by  Ca4>tain  Byron  in  an  affidavit  made 

by  him  ^'  That  the  letters  of  agency  executed  oil  the 

M  ^^d  of  June  i&i2*in  favorofthe  faid  Uarijhorney 

ft  Boggs^atxvdi  Co.^Willi4m  jlyreztiA  James  Sykesyyff etc 

y^^  mMeapt  and  intended  to  relate  to  their  intereftd  in 

M  f^ch  captuiies  as  ihould  be  adjudged  lawful  prize  to 

'*  the  Deponent  and  his  officers  and  (hip's  compjMy, 

#<  and  not  to  any  veffisl  or  caxgo  which  might  "be 

#(  detained  by  reafon  of  any  embargo  or  other  pto- 

'f'  viiional  orders   of   His  Majefty's  Govemme&i ; 

.^  aftd  no  dire^ons  or  inftru^ons  whatever  w^e 

^*'  i^given  either  to  the  &id  MefTrs.  Hart/borne,  ^^gg^* 

><«  «Qd  Co.,  or  to  the  hidWiiliam  Ayre^  relating  to 

. "  any  other  inter^  of  the  Deponent,  his  officers  and 

^^  (hip*8  con^any^  in  the  faid  (hip  and  cargo :  And  he 

"  further 


I. 

Mi 
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^  jtirther  made  oath,  that  as  ibon  as  it  became  necef.        rbs 
«♦<  firy  to  qipeint  an  agents  to  |»refeBt  memorials  to .     ^^"' 
t4^  -His  Afajefty's  Govemment^  and  to  take  the  proper  *jtfbfdk  i^ 
V  ftepa  toobtaia  remuoeraiicm  for  fach  feizure,  direc-       '^^^* 
«<  tioos  weregiv^n  to  Mellirs.  Sykes  to  a6t  acconHingly  ; 
•^«  and  letteis  of  agency  were  executed  by  this  Deponent 
:^^  aod  many  of  his  officeis  and  crew  m  favour  of  the 
<«  faid  Meflrs.  Sykssp  beatii^  date  the  ayi  day  of 
.^  OdMfr  i^iSf  but  the  fuse  not  being  figned4>ya 
«*  faffident  niunber  of  each  clafs»  new  letters  of  agency 
<^  were  exeoited  to  the  faid  Meflrs.  Syiei^  vqm  die 
^^  aSth  ^y  bf  September  i  B 14,  intended  e^mafly 

Af^  authorize  them  to  folidt  the  grant  60m  ,tfae  pro- 

^  oeedsof  all  Aips  aiid  cargoes  detained  under  die 

<^  piovifica^  order  aforefaid^  by  His  Majefty's  iaid  ihip 

^^  Bfihidera^  andi  for  that  purpoie  the  'words  Droits 

:^'  ifjidmirslty  ware  inCerted  at  the  time  of  the  exe- 

><^  cation  of  the  laid  letters  of  agency  inaddirion  to 

.«  the  nfual  printed  form,  tbsrenot  being 4it  the  £ud 

^  lime  any  property  which  the  appearer  bas.finoe  un- 

*^ .  derftood  to  be  property  called  Droitaof  Admiialty, 

^<  to  which  fuch  words  api>lied>  &c.'* 

Mr.  &)kif  having  obtained  from  i&iSg/SfX'tfae:proper 
documents^  pre&nied  a  memorial  to  iIk  Lords  of  His 
iMajefiy 's  Treafury )  and  fucceeded  in  .procurii^.  the  pre- 
fenyt  warnuit  for  the  payment  of  the  money  out  of  the 
cregiftry  of  the  Court .  Mr.  Ajre^  who.  had  returned  to 
'^urwpe^  alfo  wrote  to  Hmtifax  for  the  acce£ay.docu« 
ments  to  enable  him  to  prefent  memorials  to  the 
Government  to  obtaia  the  warrant,  but  received  an 
^anfwer  from  Uldb^^iiartjhomey  S$gg^  and  Co.  Aactt^ 
that  the  documents  had  afready  been  forwaided  to 
Mtf  Sjfkii.  In  eoafequeoce  of  this '  infiormatiofi  he 
4id  Dot  deem  it  proper  to  put  the  Captors  to  anfaddi« 
liMdl  expmce  by  f  r6f<x]Ug:a]Mih«r  jnomocial.. 

Judgment. 


j^yf  CASJSS  DETBRMINED  IK  TUK 

^**^  Sir^.  S«</.— Th»  queftion  turac  upon  a  preferencff 

^TflfvA  .i(it^  between  two  rival  powers  of  agency^  af^ying  as  it 
'^^''  is  contended  on  the  one  fide,  bm  denied  on  the  ocbetj 
to  bounty^nioney  which  haa  been  granted  by  X-iis  Ma^ 
jefty  to  the  ieizoi^,  out  of  the-  proceeds  of  an  American 
tidfeland  cargo,'  which  was  feised  and  detained  bytjtia 
orders  of  Government,  before  the  conunenceoient  of 
hoftSties  betwemi  this  country  and  Ammc^.  Oa  tbfe 
bmakbig  out  of  hoftillties  the  veflel  and  <:argo  wel)^ 
phDOoeded  againft  in  the  Vice-Admiralty  Court  ^ 
Hi^mc^  and  the  feme  were  condemned*  The^feizora 
hid'appcmted  certain  agents  prior  to  this  capture^  ujk 
tktf nfind  form  ;  and^  aftiw the  proceedings badfdktfor 
pkce^  ihey  alfo  appointed  an  agefit  fpecially  for  the 
manageoient  of  thit  propearty*  llt^Ms  quite  dear  tbiit 
pBTtiea  may  execute  powers  for  diferent  puq>o£e$ij  .and 
to  difierent  perfoni ;  tiiey  may  grant  a  power  to-oa^ 
agCBt  for  the  diilfibutian  ofpriaBe^  and  may.c0iifinifi$|t 
totfae-mattcT' of prisse^<and  they  may  appoint  another 
agBBlfor  the  dtihibutioa  of  bounty.  Hi3  Majefty  i^aot, 
bumdto  grant  any  bounty 9  and  therefore  fuchapower, 
would  betxnly^eventuaU  I  obferve  that  in  the  meinp* 
rial  ptefentedto  His  Majefty,  the  word  ^ysmunera(ion**^\ 
has  heea.niade  ufe  of^  a  word  not  corre&ly  ufed  q% 
occafions  of  this  kind*  By  referring  to  the  Ad  of  Bs^^^ 
liaottnty  it  will  be  found  that  the  words  ^gigi/y.  ^$(, 
ffivperty:  prtitmttmfir  xiven,  would  have  been  ou>re.s^^ 
propnate  terms*  •  ^ 

•  Thefirft  queftion  arifes  upon  the  validity  of  the  ih&j 
power-  as  applicable  to  both  fpectes  of  property^  tai 
bounty  as  well  as.  to  prize.  Kf  that  be  not  a  valid; 
p6wer,  as  to  this  bounty  mcfney^  thd  party  flandiag. 
upon  it  could  have  no  right  to  queftioa  the  title 'o£.t 
another  perli^n  elainng  4o  ad  ^md^  m  inftrnme^t^: 

K  a  later 


HIGH  COURT  OF  XDMHtALTY. 


4ff 


a  later  dato     In  order  to  determine  that  quftftion  I        ^^ 
muft  look  at  the  terms  of  the  power  of  attorney^  and      ^^^^ 
they  certainly  are  terms  of  very  large  import:  Itap-   jif^^j^oi^ 
points  the  parties  therein  named,  ^'jointly  and  fere^       ^^^s» 
rally^  to  be  our  true  and  lawful  attoniies  and  ageatelSr 
gs,  and  m  our  names,  and  for  our^ufe,  tofolidt  and 
tran£i£t,  and  take  care  of  all  our  concern  andinterdV 
in  any  and  every  prize  or  prizes^  Jiizure_or^j%uriK 
recapture  or  recaptures,  that  have  been,  or  may  harom 
^erlBe,  taken,  jfeized^  retaken,  or  deftroyed,  beloi^- 
iiig  to  any  ftates  or  powers,  or  their  fubjefta  v^dt 
now  are,  or  hereafter  may  be,  at  war  with  Great  JB^^ 
fain^  to  which  we  nuiy  become  entitled  by  a&y  .meaos: 
what(beMr;''  Md  it  goes  on  to  fay,  *^  that  they,  ase 
empowered  to  receive  of  and  from  the  Honoorab]^  th& 
Iteafurer  and  Commlfiionera  of  His  Majcftjr's  xtxvf^ 
6v  whom  elfe  it  may  concern,  atl  bwnif\*'  Cthejnegy' 
ifeehnreal  temx  which  is  ofed  in  the  A&  of  Par^gmeUt  A> 
^aW^&unty  or  other  money  to  which  wc  are, '  cttrmgy 
b^me,  entitled,  by  virtue  of  the  captureTor  dgtaitiao: 
of  any  fliip  or  veflel  of  war  belonging  to  the  enemies  q£^ 
Great  MrHain^  or  by  virtue  of  any  pnze, /eizure^  le*- 
capture,  or  detention  whatfoever>"     Now  how  it  canr 
^  contended,  ihat   tneie  ""words   do  not  apply  to 
a  tafe  like  the  prefent,  I  am  at  a  lofs  to  conceive/ 
The  claufe  in   the  .  Ad  of  Parliament,  referring  to^ 
thefe  fpecies  of  grants,  confirms  this  interpretatioa : ' 
.for  it  contains  no  direAion  for  the  appointment  of  £ncOi^ 
agents,  but  merely  gives  to  Greenwich  Hofpital  the. 
unclaimed  ihares  of  thefe  matters  of  bounty,  as  the 
law  bad  faisfore  given  to  it  the  unclaimed  ihares  in  rnat-^ 
cers/of  prize*    Looking,  therefore, .  at  the  terms  of 
this  power,  which  are  a&.univerfal  as  terms  can  be  in 
.their  extent,  and  as.precife  in  their  application  to  the, 
cafe;^  and  looking  at  the  :claufe  of  t^  ASt  of  Parlia- . 
f    ■  ment,   . 
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thf        menty  I  have  no  doubt  whate^rWj  that  tbef  apply  is 
'^'^'       much  to  matters  of  bounty,  as  to  ihattors  of  priaes; 


March  yth,  Bot  it  is  faid  that  thefe  letters  of  agency^  uriiich  wen 
^^^^'  executed  on  the  d3d  of  J«m4p,  1S12,  wcee  mwm/  ua4 
intended  to  be  ftri£tly  confined  to  prize-ioDeccft ;  meimt 
andint ended  by  whom  ?  That  is  .not  ftatdl«  Hie  only 
perfon  that  fpeaks  to  t|ie  matter  of  inum»tL>jB  fiaptan 
Byrvn  ;  but  he  can  only  be  allowed  to  ipeak  ior  Jun^ 
ftif ;  and^  if  he  had  intended  to  Kmic  the  ^ponnoct  of 
agency  t6  matters  of  prize  only,  bis  bufin«fewasiioS4» 
nfe  words  of  fuch  large  import^  as  to  joeiude  boimtf  as 
w^i  as  prize.  A  party  cannot^be  heard  to  <ay»  ^wt 
although  I  have  fi^jned  this  mftrufnentr  my  liit #*imipft 
smd  meaning  was  diffei^ent.  Ift  Hideed»  'tkefie  had 
Deen  any  ambiguity  in  me  language,  lie*  ttiigM*  tbw 
'perhaps  have  been  permitted  to  come  fenAsd'  anil 
esplain  it ;  but  where  the  inftrupieot  fpeaks  for  kbUs 
he  cannot  be  heard  to  aver  agdinA  his^owii  a&^ievan^V 
himieify  and  mudi  lefs  for  a-hundred-oilMsrpesfoiNk  ' 
I  have  made  enquiry,  aftid  find  it  has  imnillir 
xonftant  pradice  for  the  &me  ag«t  to  a£i:  inca&s  of 
bounty  as  in  matters  of  prize  ;  and  it  is. a  matt^  4»f 
great  convenience  that  it  ihould4)e  fo«  Tbe>drtflr« 
jgainations  in  the  r^^fp  rrf  t ly  F^f^fdi^^  o^A  j«^jjy  cafe 

^f  the  Ondemebmin^n  were  to  this  efieft— >4hat  letteia 
of  agency  were  as  applicable  to  <»e  fpecies-  of  intertft 
as  to  the  othgr* 

So  much  for  diis  part  of  the  cafe^  as  tothe  appHep.- 
bility  of  the  firft  inftrument  to  matters  of  bowty.  jB«t 
then  comes  another  queftion.  Has  this  powtf  of  attor* 
ney  been  revoked  by  a  fubfequent  inftrumeBt  ^  t|^ 
iame  kind  ?  P^orties  hare  generally  a  right  fo  revoke  tbe 
ointment^oTtfieir  agents^;"  Duttftis^oulFE^  SWfs 
ootoeci  upon  a  naval  aj^entas  a-kmcho^  pu^c'cK* 
ratter,  and,  confidering  the  public  truft  w££liriBeh 

*io  ^  Be 
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he  ik  inveded,  if  he  has  a£t6d  in  the  cafe.  It  will  not        p* 
iBe  tficlmed  to  hold  bis  power  of  agency  to  be  revoked  ■ 

1    I-    ,  _         __  *       __l_l_JLiM  -nil"  "■        f  "     ~"    " m^t^mimm^^mmmm^m 

yhboutluk  came  ihewn  \  if  there  has  been  pjifcondua^    Mcrch  15th, 
Tofs  negligence,  or  emBezziement  of  any  kind,  which 


deltroys  tfle  ^OiilidejaLC  lepufed  in  him,,  11  would  oe  tfic 
duty  oF  the  Jjoxax  to  intertere  ;  but  where  the  agent 
has  duly  regifterea  hii  power,  and  has  adually  intpr^ 
meddled  with  the  bufine&,  and  conduced  it  pradiodb^ 
to  a  confiderat)ie  extent/he  i3  not  to  be  removed  ^ 
the^mere  fancy  and  capnce  of  the  party  by  whom  thf 
appointment  was  made.  Now,  in  this  cafe,  it  is 
^erfedly  clear  that^  thefe  parties  nave  intermeddled 
wiTH^ tfusn>roiierty^  The  veflel'was  carried  Into 
^atifax^  and  they  did  every  thing  that  agents  coidd 
^0  for  the  prefervation  of  the  property,  tmtii  this 
Crovm  mterfered  and  put  it  into  the  hands  of  its  owji 
agentd.  Since  that  nme,  it  appears,  tb^t  a  memorial 
has  been  prefaited  by  Mr.  Sykes^  which  would  alfb 
have  been  prefented  by  them,  but  for  the  tonfideratian 
\>f  faving  the  expence.  They  poifefs^  therefore,  every 
thing  that  is  required  by  the  Court  to  ihew  they  are  in 
rightful  poffelTion  of  the  truft ;  but  I  am  further  6i 
opinion,  that  the  inftrument  here  fet  up  in  oppofitiop 
it  not  even  valid  for  the  purpofe  of  revocation.  Theve 
'was  an  inftrument  executed,  which  was  conceive  to 
be  inaccurate  and  infuffident,  and  therefore  cancelled. 
Another  power  was  afterwards  executed  in  which  the 
words,  Droits  of  Admiralty^  are  introduced  aa  pro- 
f)idrly  deferiptive  of  the  property  in  queftion*  It  tuns 
but  howwer  that  this  defci^tioa  does  not  apply,  be. 
(i^ufethe  property  in  qudtion  is  not  a  Droit  (^  Admi- 
rahy,  but  a  Droit  of  the  Crown,  as  contraSSiiinguiflied 
ftVMh^ir.  his  ifibrsfore  not  very  reaibnable  to  demand 
^t  the  fame  time  that  the  Cmnrt  ihosld  give  a  ftrift  lii- 
^"tef^n-alation  to  the  words  in  (he  original  power^  and 
-  '  a  liberal 
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TiM        a  libttnd  and  cnbrgadoae  to  thofe  that  occor  io  the 
""^"^       fecood.  Thc&a  is.  that  the  words ttf  the iacond  power 


jArdb  lith,  do  not  defcribe  the  fpeoies  of  property:^  that  is,  the 
^^^^'  fubjeft  of  conteft ,  and  dierefore  can  have  no  rtvocstory 
effe6l  upon  the  firft.  I  have  alreadtJai^,  ^hft  nhfff 
•  parties  have  proceeded  to  the  extent  thefie  peribiis  have 
3one».  to  continue  thetrulF  m  the  famehan&'"&  matter 
oTgreat  convenience :  It  has  been  the  gaeral  piadiop 
To  to  ccmtinue  it,,  and  the  Court  will  not  now  ckpauEt 
from  that  pia£Uce«  The  other  parties  have  prefented  a 
memorial,  and  have  advanced  a  fum  of  monej,  which 
diej  mnft  be  reimburied.  I  am  of  opinion  upon  the 
whole  of  the  cafe,  that  the  firft  £ower^  oF  agency  is 
perfefUy  good,  and  extends  lo  all  the  parts  of  the 
property,  and  that  it  has  not  been  revokeil  |>y  any 
fubfequent  power  of  agency :  and  therefore  I  fhajl 
dircd  the  proceeds  to  be  paid  out  to  Ji/HuSyhs  and 
Mr.  Jlyre  conjointly. 


j^rtfSith  .    HUNTER,    ROOBRS. 

JUDOliENT. 

By  tK«  iwr  of  C''^  ^*  Scott. — ^This  fliip,  being  an   American  ftip, 

•**'yjJ?JJJj|JJJ  with  a  valuable  cargo  on  board,  part  of  which  has 

f|N>Ltion  of    *  already  been  condemned   as  American  property,  was 

rSdJdM^unhw  captured  on  the  1 8  th  of  March  1814,  off  the  port  of 

mT/J  infer cott.  CanioHj  and  after  failing  about  for  a  few  days,  was 

^i^rf^ur**^  carried  to  Macaoy  where  the  captain,  and  a  perfon 

code  has  however  who  is  dcfcribed  as  the  fupercarcro,  were  releafed  at 

modified  the  rule   ^«     •  n         rr«i_  .         .  ,       , 

cothueiteat,  ttieirowu  rcquelt*  Ine  captain,  it  appears,  made  the 
ih^i^ftalLTl'are  ^eft  of  Ws  Way  to  America^  without  returning  to  Canton^ 
"f^c^^^xx  ^^^'^  w^fii^'Z/?^/,  what  became  of  the  fupercargo?  The 

not  be  damnatorf,  psotkuhrly  if  the  a6l  was  dotte^  a  perfon  who  has  intercfts  of  his  own  that 
night  be  benefited  by  tile  commiflion  of  thie  iBJuriow  wQt. 

13  ftip 


(hip  and  cargo  'it^e  ord^il-d  hf  Srf  tJ^atHfh^  Ae  *     i^  '  . 
connriahcterotttltttltawJtt,  to  pttntt^  to  ti^and  fbt  -^  ?!''.^\ 
adjudioafioh.    It  is  pHMred  rtett  itf  comiii]^  home;  Ac    .4m«  ijd^/  ' 
fhip  pfQt  lAto  Jlf^d^/iy  Road9»  #hehe  fhe  ttmathed  '    ^'^ 
Aiore  Aan  five  #eek9;    l^y  Ihe  (hid  fo  long  d6e& 
no{  apptetr.  But  Ihe  iA^wards  purfoed  her  original 
Toyage,    te  iiitehd^    by  the  Admiral  tb  Engbrkf^  * 
wKete  ihe  pr£felt  procMdings  have  been  inftitatdi^   - 
zn4''vfhtre  a  ehdm  has  been  given  in  Very  iiidiftiiKft 
te/ms,  by  a  gemleman  who  had  fuftahied  a  publfe 
Atnerican  dtamtfter  Iii  thib  country,  for  the  greaMr  ' 
part  of  the  cargo  as  Cbmtfe  ptt>perty,  betongibg  (d 
Hihjua,  a  fabjdSt  of  the  tmperor  of  CA/>a» 

lA  this  couHe  of  the  proceeding,  the  cladittattt  ha)  1 
oflEfa^  an  aJRit^vif  made  by  a  perfoa  in  ttds  town^  who  * 
ddcribeshimfdfasthk  agdu  of  the  judge  «f  Uto  Vice  ' 
Adftirahy  CScMirt  tt  MadroB,  and  ftatedchacho  faadi^k  - 
cehred  a  letter  from  that  refpectable  perldn*    The  fetter 
itfelf  is  not  exhibited,  but  the  affidavit  ftated,  that  it 
informed  the  perfon  who  received  it,  that,  after  a 
detemim  of  three  or  four,  months  in  Madras  Roads, 
and  no  proceedings  inftituted  on  the  part  of  ihe  captor 
to  bring  the  ^  (hip  and  cargo  to  adjudicatioh,  a  claim 
had  be^  girien  there,  and  that  the  captor  had,  never*-  * 
tIAlleis,  carried  away  the  fhip  from  Madras  Roads, 
and  brought  her  to  England*    It  is  not  explained  of 
what  nature  this  detention  was,  or  how  impofed,  nor 
for  whom  the  claim  was  given  at  Madras.  It  appeared 
to  me, « that  the  prefent  chumant  could  have  no  right 
to  prodiKe  fuch  an  affidavit,  becaufe  the  only  le^timate 
ptirpofe  for  whidi  fuch  a  party  could  give  it  would 
be  to  obtain  a  remitter  of  the  eaafe  to  that  jtirifdidion 
which  had  been  improperly  dedined ;  and  diis  purpofe 
could  not  be  pretended  by  a  party,  who  in  the  &me 
bceath,  was  praying  this  Court  toproceedand  toexecute 

VOL.  !•  II  ^    the 
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Tht        the*  £uadk>n  of  reftorbg  the  propexty*  .  Not  bqng  of* 
HuKTCT.      j-^^^j  £^^  ^jj^^  purpofe,  it  could  cmljr  be  oSeiic4.  for  the 


Apru  i5tb,  indire&  purpofe  of  creating  a  prejudice^  againft.th^  cap- 
^'^^  tor^  which  was  to  affeft  the  mjnd  of  the  Court  in  the 
qucilioa  l^tween  the  two  parties.  Such  aQ  indired  pur- 
pofe this  Court  could  never  faQftipn,  feeling  it  to  be 
it$  proper  duty  to  decide  that  quedion  upon  its  qwn 
proper  merits,  and  that  the  learned  |udge  mqft 
cQnfi4er  the  production  of  his  letter^  or  the  ftatfen^ent 
of  its  contents,  in  order  to  interfere  at  all  with  the 
performance  of  that  duty,  to  be  an  uB)9^arrantabJe  ufe 
of  his  communication^ 

Certainly,  if  I  underftand  this  indiftinft  ilatem^;  to 
hojid  out  any  complaint  on  the  part  ojf  the  Judge,  I  need 
notfay^  that  any  complaint  coming  diredly  ftoptio 
rdfpeftahic  a  quarter,  addrefled  in  the  proper  £(xtB, 
and  to  thepvoper  relbrt,  would  be  conCdered -wiih  aU 
the  attention  that  is  due  to  it.«---This  Courtis  eaoii^mely 
'  difpofed  to  hold  it  as  generaily  proper,  that  4^eftions 
of  capture^  arifing  in  that  remote  part  of  ^e  iivprid, 
fliould  he  decided  there  in  the  Courts  inftituted.  for 
that  pui|K>fe,  although  this  Court,  pofleffij^g  an  uni* 
verfal  juritdiclion  haa  of  courfe  a  concurrent  jurif- 
dictkm  with  them  all.    At  the  iame  tim^,  without 
meax^ig  to  give  any  undue  encouragment  to  another 
«  practice,  I  am  not  prepared  to  fay,  chat  circumftances 
may  not  poffibly  occur,  in  which  the  .  contiguous 
Courts  may  not  be  the  moft  convenient  to  th^  King's 
cruiiers  in  a  fair  legal  eftimate  of  convenience^    Exi- 
gencies of  the  public  fervice  may  call  upon  them  to  pro- 
ceed to  Europe i  the  nature  of  the  cargoes  taken.. may 
render  them  unfit  for  the  Indian  market  in  cafe  of 
nece&ry  converfion  pending  fuit ;  the  property  may 
appear  to  belong  to  parties,  who  are  more  in  the 
vicinity  of  the  Murofean  Court  of  prize,  andean  commu? 

liicate 
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nieate  ^itli  it  macb  inore  protaprly ;  Thefei  fl^  Th» 

circumftances,  may  influence  a  3 aft  4rid  eai!itioud  dif-  "°"'^"' 
cretion.  Nor  am  I  prepared  to  fay;  th^tif  a'lQng's  ^^^^715111, 
cTuifer  has  upon  juftifiable  reafons  dirededfais  prize  ^^^^* 
to  proceed  to  Engfand,  the  mere  coming  into  roads^  in 
itinere^  will  induce  a  legal  obligation  to  proceed  to  ai^u-- 
dication  in  the  Court  that  has  the  local  jurifdiftion. 
ships  muft,  in  fo  long  a  voyage,  touch  at  fome  Ihterme- 
dlate  places  for  purpofes  of  neceflary  refrefhment;  It  is^ 
and  muft  be,  fo  done  by  allfhips,  and  it  is  ndt  the 
mere  going  in  in  iran/itu  for  fuch  an  occafion,  that  vill 
make  it  at  all  unlawful  for  theveffel  to  proceed  upon  the 
original  deftination,  if  '  otberwife  proper.  1  do  not 
apply  thefe  principles  to  the  prefent  cafe^becaufe  the 
fads,  as  ftated,  do  not  at  all  enable  ine  to' do  fo ;  but 
I  think  it  hot  ineirpedient  to  intimate  fo  Wmflb  ixf  the 
difpbfitions  of  this-*  Court,  and  Kcewife^cf  its  legal 
opihibits  upon  thefe  fubjefts?.   ■  '   i*  *^ 

Iprbceed  to  the  matter  of  the  prdfent  otfe» '  I}iavt 
tflfdadyobferved  that  the  captain,  and  the. perfioo  called 
thb  fupercargo,  were  withdrawn  at  MmaSf^  "^tj  im- 
properly, without  doubt,  but  iii  a  way^that  caa  give 
neither  of  thefe  parties  a  right  to  complain,  being  a 
joint  ad,  done  by  theconfent  of  the  one,  at  tkefolici- 
tation  of  the  other.  The  only  parties  who  hate  a  right 
to  ct>mplain  are  the  Court  on  the  one  (id«(y  aod  the 
afferted  proprietor  on  the  other,  who  are  robbed  of  the 
proper  evidence  on  which  the  cafe  ought  to  be  con- 
fidered.  The  effecl  of  this  mifmanagwent  is,  that,  in 
'truth;  only  one  real  witnefs  is  produced -*thfi  mate  j 
the  other  a  negro  cook,  picked  up  juft  before  the 
faiUxlgi  being  quite  ignorant  of  the  whole  bufinefs; 
In  the  depofition  ofihe  Witnefs,  it  appears,  that  "  the 
^  laft  voyage  of  the  fhip  commenced  zi  Bofien^  in 
^\  North  America,  and  was  to  have -ended  on  the  ro- 

1 1  a  **  turn 
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Tte        ^  turn  of  the  laid  fliip  to  B^in^  after  having  goneto 
"""^^      "  the Swtb Seoi,  and  Canton  in  C&niJ}  and  during 


jprii  is^f  ^^  ^  f^^  voyage^  before  fhe  was  taken,  ((he»  after 
J8<i«  0€  leaving  ^^m,  where  (he  took  on  board  a  cargQ 
*^  coafifting  of  iron  axes,  hatchef,  axe-handles,  hat- 
^  cher*handle8|  chiflek,  files,  ivory  knives,  rawrtb 
^  fciflars^  and  looking  glaffes,  for  trade  vrith  the 
^  Indians),  failed  therewith,  firft  of  all,  f&>  Otabatif 
^  for  provifions  (the  people  on  board  being  fick),  but 
^  was  bound  to  the  Fergus  Iftands^  in  the  Swth  Seas^ 
'<  said  from  Qtabeite  Ike  failed  to  the  Marquejas  IJIandt^ 
^  in  confequence  of  getting  information  that  Sandal- 
^'  wood  was  to  be  had  there ;  but  the  captain  not  think- 
^^  ing  the  Sandalwood  was  good  there,  the  iaid  flup 
^^  left  the  faid  iflands,  and  fmled  to  Httwiana^  one  of 
^^  the  SMety  l/tands,  where  they  took  in  water  and 
««  frefli  provifions,  and  bartered  a  few  looking-gkSet 
^'  and  other  articles  for  the  fame,  and  then  failed  to 
^*  Tocarobuj  one  of  the  Fergus  Iflands^  where  part  of 
*^  the  aforeiaid  cargo  was  bartered  for  about  fbrty-tons 
^'  of  Sandal*wood,  and  then  the  faid  fhip  proceeded 
to  the  Marquefas  JJIands  again,  where  a  further  part 
of  the  cargo  was  bartered  for  Sandal-wood,  which 
*'  was  found  to  be  better  than  at  firft^was  fuppofed  i 
^  and  the  &id  (hip  having  then  completed  her  cargo  of 
^^  Sandal-wood,  flie  then  proceeded  therewith,  and 
*^  with  the  remainder  of  the  outward  cargo,  where 
^  die  whole  of  the  cargo  of  Sandal-wood  was  fold  and 
^*  delivered ;  but  the  remainder  of  the  out-ward  cargo 
^*  coniifting  of  iron,  was  left  on  board  for  another 
♦*  voyage  to  the  Marquefas j  to  which  flie  accordingly 
^'  fiiiled  from  Canton^  having  taken  nothing  but  pro- 
^  vifions  at  the  laft-mentioned  place  ;  and,  on  die  £sud 
*^  Aip's  arrival  at  the  Marquefas  Iflands^  the  remainder 
^'  «f  the  faid  outward  cai^  of  icon  (except  about  fi£- 
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^^  tectttoi^SjiWd^bouteigbtceiihttodredwcightoffUel)  Th* 
'  "  wa»  there  bsrtered  for  anodier  cargo  of  Saiidal«wood,  "'""'"' 
^^  with  which  the  fhip  £ailed  to  Cant$n^  and  then:  Aft»  rjd^ 
*^  fold  and  delivered  the  faid  cargp  of  SandaI*wood»  ^^'^ 
^'  and  the  reip  wder  of  the  faid  outward  cargo>  ezcepC 
the  eighteen  hundred  weight  of  fteel ;  that  k  was 
in  the  month  of  February j  18 13,  when  the  faid  Mp 
arrived  at  Cantm  the  fecond  time,  and  the  &id  fliip 
^  yr^  then  about  to  take  on  board  a  cargo  of  t» 
^^  for  Bojion ;  but>  juft  at  the  time  when  the.  fiqier^ 
^  cargo  had  purchafed  one  choap  load  of  teas,  tod 
*^  two  boxes  of  Nai^iLeenSy  in&rmatkm  was  receif  e4 
*^  of  the  war  havmg  broken  out  between  Grsai  Britaht 
^^  and  America,  and  thereupon  the  fupercarga  dsfifted 
from  making  any  further  purchafesj  and  Ac  teas 
which  he  had  then  already  bonght,  were  lodged  in  the 
'^  merchants  warehoufes  at  Canton,  and  the  Aip  was 
ftripped  and  laid  up,  and  fo  continued  till  the 
firil  day  of  March  1814,  when  ihe  begM  to 
take  in  the  cargo  which  (he  had  on  board  at 
^^  the  time  when  Ihe  was  feized  and  taken,  confifting 
^^  of  teaSf  alum,  and  Nankeens  (the  eightoeQ  huiu 
^  dred  weight  of  fteel  remaining  on  board  the 
*^  ihip,  and  being  alfo  on  board  at  the  time  o£ 
'*  capture),  and  ihe  failed  from  CaniM^  whidh  was 
*^  her  laft  clearing  port<»  on  the  17  th  of  the  laid  month 
**  oi  March  18 14,  and  was  captured  on  the  i8tb»'* 
die  very  day  after  fiie  quitted  Canttnu  The  whole  o£ 
the  caigo^  he  iays,  except  the  (leel,  was  put  on  board 
at  Cmtan^  between  the  ift  and  the  16th  day  of  Match 
1814.  Bemg  called  upon  to  anfwer,  as  to  the  fliip* 
ment  of  the  property  now  in  queftion,  he  fays,  that  ^  it 
<^  was,  as  be  underjhod^*  that  is  the  guarded  way  in 
which  he  expreffes  himfelf,  '^  Ihipped  on  board  the 
^S  faid  velfel  by  one  Umquay  a  C^/n^  .merchant»  and 
\      ..  113  **  a  native 
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Th«'        <*  a  native  ofdnruti  living  at  Gmton,  but -whom  he 
-  ^*  never  fa«F,  for  his  '  own  accouat^  and  to  be  dc- 


^t7  x5th,  *'  livered  in  America J^  Now  if  Honqua  was  really  the 
'  '^*  lader  of  thde  goods^  it  is  a  little  extraordinary  that 
he  ifaould  never  have  been  feen  by  this  wiftiefs,  the 
mate  of  the  veflfel,  who  is  the  peribn  oomraonly  em« 
ployed  in  managing  the  fhipment  of  the  cargo.  When 
jrfked  as  to  the  property,  he  is  unable  to  anfwer  :  He 
iays  that,  ^*  whofe  real  property  that  part  of  the  fidd 
^^  cargo  was  and  is,  or  to  whom  the  fame  was  and  is 
^^  TX>nfi^ed>  or  for  whofe  real  account^  nik,  and 
^' benefit,  the  faid  goods  were  to  have  been  deliveied 
^^'  in  America,  he  cannot  anfwen"  This  Ignorance 
of 'the  mate^  together  with  the  defeft  of  papers, 
renders'  it  a  cafe  {landing  in  need  of  further  proof,  if 
the  ^krties  are  entitled  to  giveit.  But  a  fad):  a^>ears, 
that  lenders  this  queftionabIe»  and  that  is,  a  fpoliation 
of 'papers  committed  by  the  mafter,  tbetiigent  of 
£fejffSBii  mid'  adnutted  fo  to  be  by  the  coaibffioa  of 
ia£kifppken  tobythiswitnefs.  -  ' 

"  Itistcertain,  that,  by  the  law  of  every  maritime  Court 
of  £tffi)^,TpoIiation  ofpapers  not  only  excludes  ^finther 
proof,  but  does,  fer/e,  infer  condemnation,  founding 
#  a  prefumption,  juris  ct  dejure^  that  it  was  done  for 

thepurpofe  of  fraudulemly  fupprefling  evidence,  which, 
if  produced,  would  lead  to  the  fame  refult ;  and  tbs 
furely  not  without  reafon,  although  the  lenity  of  our 
code  has  not  adopted  the  rule  in  its  full  rigour^  but 
has  modified  it  to  this  extent,  that,  if  ^1  ol|icr  cir« 
eumftances  are  clear,  this  circumftance  akme  ihail^  not 
be  tiamnatory ,  particulary  if  the  a&  was  done  i  by  a 
peribn  who  has  interefts  of  his  own'  that' might  ^ 
benefitted  by  the  commiffion  •  of'  this  'injutktts  ad. 
But  though  it  does  not  found 'ai^al^folatC'prefumprion 
juris  et  dejttrt^  it  only  (lops^fliort  of  th^  for  it  cer« 

^ainly 
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tainly  generates  a-  moft  unfavourable  prefumption^    A     ^^^ 

cafe,  that  efcapes  with  Aich  a  brafid  upon  if,  is  only  ,       . 

faved  fo  as  by  fire.    There  muft  be  that  overwhelm-     4»^^»5th. 
ing  prtoof  arifing  from  the  concurrence  of  every  other  ' 

circumftance  in  its  flavour  that  forces  a  convidion  of 
its  truth,  in  fpite  of  the  powerful  impreffion  which 
fuch  ail  zSt  makes  to  its  entire  reprobation.  '  It  is  the 
lefs  necefTary  to  examine  this  minutely,  becai^e  the 
Court  has  admitted  the  introduAion  of  proof  not  pro« 
fefledly  and  formally  in  that  charader  of  further  proofs 
but  manifeftty 'fo  to  be  conildered  in  fubftance  and 
effeft,  confifting  of  affidavits  and  papers,  that  do  not 
appear  to  have  been  on  board  this  veflel.  ^  The  qaef^ 
tlon  t^emaiyiS;  whether,  with  the  advantage  of  all  the< 
evidence  tbatt  has  been  admitted,  it  aofwers  the  de» 
fcripHon  of  a  cafe  in  which  an  unfortunate  a£k  of 
fpofi^tioH  occurs,  but  which,  in  all  orfier  refpeds, 
wears  the  afp^A  of  perfe£b  (incerity  and  truth.  In  con^ 
fidering'  that  queftion,  it  may  be  proper  to  confider  the 
condud  of  the  parties,  for  conduct  is  a  good  expofitor 
of  fa£ts.  *If  the  parties  ad:  in  a  way  confiftent  with  ' 
their  ifaftemeiit,^  it  greatly  confirms  the  ftatemeiit ;  if, 
on  the  other  hand,  they  condu£t  themfehres  in  a  way 
that  appears  utterly  irreconcilable  with  it,  then  it  is 
not  tdamuch  to  fay,  that  the  credibility  of  the  ftate* 
ment  is  deeply  aSeded  by  the  contradiction  of  the 
fitSs*  ••  ' 

The  Captain  of  thb  fliip,  as  far  as  appears, 
was  en^ibyed  as  a  mere  navigator,  for  a  fupercargo, 
war  fent  fram  America  on.  the  outward  voyage,  who 
was  introfted  with  the  management  of  the  concern* 
The  fhip  was  laid-up  for  months  at  Canton^  the  return* 
voyage  bGtng'defeated^^Hcw  this  man,  the  captain,  w«s 
introdttticdtto\H9il;8di^>bow  he  negoiiated  with  him, 
or  how  hoAvasL.'autfaoriACjl-  by  his  owaers  fo  to  do  non 
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The         tonftat.    No  inftruAions,  no  charterparty,  no  cor- 

^  refpondence,  is  produced.     But,  foipchow  or  other, 

4p»7  ijtb,     he  is  intrufted  with  the  conveyance  of  this  valuable 

*  ^^*  cargo  to  America  on  Cbinefe  account.  The  £hip  is 
captured  immediately  on  quitting  the  harbour^  and 
he  is  taken  in  the  fa£l  of  deftroying  the  papers.  He 
is  brought  back  with  this  property  fo  captured,  and 
with  the  concioufnefs  of  having  ezpofed  it  to  parti-, 
cular  peril  by  this  ad  of  inadvertency.  What  woul4 
a  man  of  common  difcretion  and  common  honefty 
have  done  in  fuch  a  cafe  ?  Mod  certainly  he  would 
have  reforted  to  the  Chinefe  merchant;  acquainted 
him  with  all  that  happened ;  offered  his  fervices  for 
the  prefervation  of  the  property  ;  requefted  frelh  evi- 
dences ;  and  accompanied  the  (hip  to  Macaoj  where 
he  fwears  he  underftood  fhe  was  to  go  for  adjudica? 
tion.  No  man  of  common  honefty  could  have  flop- 
ped (hort  of  this«  Does  he  do  fo  ?  Quite  the  contirary ; 
for  he  fwears  ppfitively  that  he  never  went  back  to 
Canton.  Did  he  correfpond  with  his  owner  ?  It  L 
impoffible  that  he  ihould  have  fo  done;  becaufe, 
fending  in  U)is  further  proofs  he  mud  have  fent  in 
this  correfpondence,  ifiteverezifted.  He  makes  not 
the  mod  diftant  reference  to  it»  or  to  any  one  tranf- 
a£tion  with  bis  owner  ;  but  he  turns  his  back  entirely 
upon  poor  Honqua  and  his  intereft,  and  flies  away  to 
America  by  the  very  firft  (hip,  and,  as  it  happens,  by 
the  very  fhip  that  carries  Honqua*s  letter  unknown  to 
him,  and  proving  H$nqua  to  be  entirely  unapprised  of 
the  capture.  Is  this  poi&ble,  confident  with  the  h&i 
that  he  knew  Honqm  to  be  the  fde  owner  of  this  va« 
luable  property,  alui  that  the  American  merchants  had 
nothing  to  do  with  it  I  The  man  whoj  with  fuch 
knowledge,  a£ts  in  fuch  ^  manner,  renounces  all  pre- 
tenfion;  to  common  integrity.    His  condud  can  be 

accounted 
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accounted  for  only  on  the  fuppofition  that  he  perfeftly     hoh^e*. 
well  knew  the  contrary.     Taking  it  either  way,  I  ^ 

feel  I  do  not  carry  it  too  far  in  withholding  credit     '^815^.''^ 
from  this  perfon^  looking  at  what  he  fays  and  what 
he  does. 

Of  the  fupercargO)  we  know  nothing  ;  he  is  with-* 
drawn  from  all  view.  What  became  of  him,  whether 
he  remained  in  Ckina,  or^  as  is  more  probable,  >  re- 
turned along  with  the  captain  to  his  own  country  non 
c&ryiau  If  the  latter,  it  is  very  extraordinary  that  there 
is  no  affidavit  from  him  ;  for,  though  he  is  held  out 
as  a  perfon  who  had  nothing  to  do  with  Honquds  pro- 
perty^  yet  one  would  naturally  expert  thar,  mixed 
up  as  he  is  with  the  foundations  of  this  bufinef^,  his 
own  fenfe  of  juftice,  and  therequefts  of  his  employers, 
who  are  defcribed  as  the  agents  of  Hmqua^  would  have 
eztra&ed  an  affidavit  from  him,  explanatory  of  the 
circumftances,  as  far  as  he  knew  them.  But  no  affi- 
davit of  his  is  produced.  However,  there  muft  Have 
^i  been  fome  correfpondence  with  the  owners  of  the  (hip 
in  America  \  and^  if  fuch  correfpondence  were  pro- 
ducible, it  muft  have  been  produced.  They  could 
not  but  be  fenfible  that  the  cafe  muft  labour  under  the  ^ 

heavieft  fufpicbns.  Here  is  a  fhip,  which  goes  with 
a  valuable  cargo  on  a  trading  voyage  of  very  pro- 
traded  length,  and  with  many  converfions  of  the  pro- 
jperty  in  the  courfe  of  many  adventures ;  with  the 
fruits  of  thefe,  (he  goes  into  Canton^  with  the  inten- 
lion  of  carrying  back  the  funds  fo  acquired  to  Ame" 
ricayveXitA  m  a  valuable  cargo,— the  loading  of  which 
was  begun,  but  afterwards  difcontinued  on  account 
of  the  news  of  war.  The  parties  muft  have  been 
aware  that  it  wa^  eictremely  obvious  to  fufpicion,  in 
fuch  a  cafe^  that  artificial  modes  would  be  reforted  to, 

to 
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^^Th*        to  effcA  the  purpofe  ;  that  the  name  of  a  Cbinefe  would 
'     be  borrowed  or  afiumed  for  the  protedion  of  the 

4Mi5th,    retum^property ;  that,  to  repel  this  prefuii^>tion,  it 
ought  to  be  documented  in  every  part  of  it  in  the  fuUeft 
manner ;  and  that,  even  without  taldng  into  account 
the  ^liation  of  papers,  no  proof  that  could  be  pro- 
duced could  be  deemed  fuperfluoua  of  forther  proof 
admitted  •    But  no  correfpondence  is'  prt)duced  ;  nor 
any  thing,  in  the  depofition  of  the  wiioefs,  or  the 
affidavit  of  the  mafber,  that  is  at  all  fatisfa&ory.    All 
thai  is  produced  is,  a  duplicate  of  the  bill  <^  bding, 
figned  hj  Rogertj  the  mafter,  whofe  tkle  to  credit  is 
very  infirm  ;  and  two  tnftrumenis,  purporting  to  be 
figned  by  Honqua,  Dne  an  invoice,  declaring  it  to  be 
{0r  hh  account  and  riik, — the  other  a  very  (hort  and 
meagre  ktter,^  containing  a  very  flight  referaikre  to  ihit 
ihipment.    This  letter  purports  to  be  addreffed  to 
Me&L  James  and  /•   H.  Perkins^    and  is  in  thefe 
terms:  ^*  I  have  now  the  honoor  to  hand  you  invoice 
«< .  a&d  bill  of  lading  of  a  trifling  fiupment,  made  by 
^^  •  this  veflel  on  my  account,  amounting  to  2447^1!;^ 
^^  which  you  will  pleafe  to  receive,  and  difpofeof  'as 
^S  you  may  think  advifeable*     I  muft  b^  the  £ivour 
*^*of  your  having  the  teas  particularly  examined  be- 
^^'  fore  fold,  as  they  are  a  parcel  fent^from  the  conntry 
^'  on  my  own  account,  and  are  much  fiiperior  to  thofe 
<^  generally  fent  to  the  United  States,  and  well  cal- 
^^  culated  for.  family  ufe.     I  alfo  inclofe  you  invoices 
<^  and  bills  of  lading  of  my  fliipments,  per  Hutaet^atd 
*^  Ammca-^  the  former  amounting  to  40,101.^1^,  and* 
«  the  btter  to  22,1  lovVr*     f  he  HuMer  failed. about 
^^  a  week  fince,  and  will,  I  hope,  be  with  you  in  due' 
**  time.     It  is  poilible  the  America  will  *  go  to  Ifew 
•*  Tcrkj  m  which  cafe  you  ^iirebnfign.  the  property 
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•*  by  her  to  our  mutual  friends  Meflrs.  Le  Rcy^     hu^^r. 

^f  Bayardy  and  M^Evers  :  fhould  either  of  the  veflelst  , 

*^  in  which  I  have  ihipped  property,  be  unfortunately     ^^^i^ 

'^  taken,  I  wi(h  you,  as  my  attomies,  to  claim  in  my 

**  behalf ;  and,  if  proof  Ihould  be  required,  it  can 

^^  be  forwarded  hereafter.    I  am,  gentlemen,  refped- 

^*  fully,  your  humble  fervant,  Hoitqua.**    It  is  quite 

impoffible  that  this  can  be  the  only  letter  from  Honqua^ 

if  it  really  comes  from  him.    But  of  that  there  is  no 

evidence  but  the  fimilitude  of  hand*writing,  as  attefted 

by  a  peribn  in  America^  who  profefles  to  know  his 

hand,    and  the  Meflrs.  P^iiiu,  the  AmcricUn  con* 

fignees ;  and  thefe  documents^  with  a  difclaimer,  on 

their  part,  of  their  property^  and  an  expreffion  of 

thar  belief  that  it  belongs  to  Honqua^  is  the  whole 

evidence  upon  which  the  Court  is  expeded  to  decree 

areftittttion. 

Such  is  die  general  defcription  of  this  cafe.  If  we 
defcend  to  the  particular  circumflances  of  it,  every 
flep  confirms  the  fufpicion.  The  mate,  who  ought  to 
hav^  been  thoroughly  acquainted  with  all  the  dr« 
cumftances,  evidently  betrays  his  own  fufpicions ;  he 
never  tsould  have  depofed  in  the  manner  he  has  done, 
if  he  had  not  a  fincere  belief  that  the  account  given 
him  wasinfincere  and  faithlefs.  Is  it  a  poflible  thing 
that  he,  the  mate,  (hould  never  have  feen  Honqua^ 
the  fliipper^of  this  valuable  cargo  i  That  foul  circum- 
(lanee,  the  fpoliaiion  of  papers,  is  admitted,  and. an 
explanation  is  attempted,  that  adds  to  the  apparent 
f^thleflhefs  of  the  tranfadion.  The  account  given  is 
explanatory,  but  not  true.  What  Captain  Rogers 
dates  in  bis  affidavit  is  this,  *'  that,  on  the  approach 
'*  ^f  the  Doris f  he  ipmmkted  to  the  flames  all  the  let* 
•*  te»,  papers,  §ct#  of.  every  d^fciiptipn,  on  board 
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The        *^  the  flilp  Hunter  J  from  an  a{q>rehenfion  that  the  fakl 
*  ^    '^  papers  might  contain  information  of  the  intended 
vf/rt7  Z5th,     *^  departure  or  arrival  of  other  American  veflels,  and 
'  ^^'       ^'  that  fuch  veflels  mighty  in  confequence^  be  more 
^^  ezpofed  to  capture,  fhould  the  faid  papers  fall  into 
**  the  hands  of  the  captors ;  and  that,  amongft  thofe 
^'  papers,  he,  in  the  confufion  attending  his  capture, 
,  ^  badvertently  confumed  the  letters  and  papers  <^ 

^^  Honqtuij  relative  to  the  aforefaid  fliipment/'     It  is 
very  improbable  that  this  man  ihould  have  thus  de- 
ftroyed  the  papers  that  were  neceflary  for  the  protec« 
tibn  of  the  neutral  property  intrufted  to  his  care.    But 
the  deftrudion  of  papers  fpoken  to  by  the  witnefe,  is 
of  a  different  kind.    He  fays,  that,  '^  when  the  com- 
^*  mander  of  the  Doris  frigate  came  on  board  the  prize 
^  after  the  capture,  he  charged  Captain  Rogers^  the 
^  mailer,  with  having  tbrown/ome  papers  overboard^ 
^^  after  the  colours  of  the  faid  prize  were  hauled 
^  down,  and  faid,  that  he  had  feen  him,  through  a 
^^  glais,  throw  fuch  papers  overboard ;  and  that  Cap* 
^  tain  Rogers^  in  reply  thereto,  admitted  that  he  had 
«  fo  done,  and  laid,  that  the  papers  which  be  bad  fi 
«c  ibrawn  overboard  were  invoices  of  the  cargo,  and 
•*  fome  letters  to  merchants  in  America.**    This  ac- 
count leaves  it  flill  open  to  the  unrepelled  prefump- 
tion  that  the  papers  which  were  thus  deftroyed  muft 
be  the  papers  relating  to  the  cargo  on  board  this  flup» 
I  had  expeded  that  it  would  have  been  accounted  for, 
how  the  claim  comes  to  be  given  in  fo  imperfed  a 
manner.    It  evidently  comes  from  America^  and  how 
it  happens  that  ihofe  who  have  diredted  the  whole  of 
this  cargo  to  be  claimed  fliould  not  know  what  it  con* 
fifted  of  is  an  obfcure  drcumftaace.    Perkins  fwears 
that  it  arrived  in  the  ihip  that  brought  the  docum^ts 

to 
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to  America  in  Odober.    The  claim  is  not  given  till  the     ^jrh.^ 
lift  of  December^  near  four  months  afterwards,  and  ' 

yet  it  is  then  claimed  in  this  indiftind  manner.    When     Apnt  X5th» 
not  only  the  claim,  but  likewife  the  evidence,  comes        '  '^* 
from  America,  much  is  added  to  the  weight  of  objec* 
tion  which  that  hOt  creates ;  for  furely  it  is  an  objec* 
tion  of  the  weightieft  kind,  that  they  come  from  the 
enemy,  from  the  fufpe&ed^  proprietors,  or  their  agents^ 
and  do  fo,  in  dired  contradi&ion  to  the  intimation  of 
the  alleged  Chine/e  proprietor,  that  he  ihould  forward . 
the  proofs  himfelf. 

I  obferve,  that  the  cargo  was  not  put  on  board  till 
within  a  fortnight  of  failing,  probably  becaufe  the  ar* 
rangements  were  not  completed  before  that  timei  and 
a  communication  to  Europe  previoufly  made,  that,  if . 
the  cargo  was  taken,  it  ihould  be  claimed,  but  th« 
particulars  not  yet  fuf&ciently  adjufted. 

Upon  the  whole  of  this  cafe,  I  am  clear  that  reftitu- 
tion  cannot  pafs.  Is  it  a  fit  thing  that,  after  the  ad« 
miflion  of  the  further  proof  propofed,  after  the  fpolia* 
don  of  the  papers  fo  admitted  and  fo  infufficient}y 
accounted  for,  I  ihoul49  in  a  cafe  fo  conduded  by  all 
parties  as  to  defy  any  probability  of  truth,  exercife  ftill 
rthOXQ  the  patience  of  the  Court  by  indulging  the  parties 
with  the  opportunity  of  introducing  ftill  further  proof? 
In  my  opinion,  it 'is  noh  The  conclufion  I  draw  from 
this  evidence  is,  that  the  property  is  not  Chine/e ;  but 
if,  notwithftanding  thefe  revolting  improbabilities,  it 
really  i^  fo,  the  fufferer  muft  blame  thofe  he  has  em- 
ployed in  the  condud  of  his  tranfadions^  and  who 
have  thrown  that  difcredit  upon  them  by  which  his 
iaterefts  are  liable  to  be  legally  affeded. 
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TtrHEREAS  the  lOand  of  HeK^olaud  furrendered  to  Hit  Ma-  Order,3xftiJfay 

\atothe 
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Majefty  is  pleafed^  by  and  with  the  advice  of  His  Privy  Council)  Umd, 
to  order,  and  it  is  hereby  ordered.  That  the  trade  to  and  from 
Helgoland  (hall  be  confined  to  Briti/b  ihips^  navigated  according 
to  law,  except  in  cafes  where  His  Majefty  may  be  pleafed  by  Hit 
fpecial  licence  other  wife  to  permit. 

And,  for  the  more  effe£tually  preventing  any  Foreign  veifel 
carrying  on  any  trade  to  or  from  the  faid  ifland,  contrary  to  Hit 
Majefty's  will  and  pleafure,  as  by  this  Order  exprefied ;  His  Ma« 
jefty  is  further  pleafed,  by  and  with  the  advice  of  His  Privy 
Council,  to  order,  and  it  is  hereby  ordered,  That  no  foreign 
veffely  except  as  before  excepted,  fhall  ente;:  into  the  port,  bar* 
bour,  or  road  lying  between  the  Idand  oi  Heligoland  9XiA  Satkfy 
IJUmd,  and  the  (holds  of  the  faid  iflands  refpefUvely,  and  com* 
monly  called  or  known  by  the  names  of  the  North  Haven  and 
the  South  Haven,  under  any  pretence  whatever :  and  that  no 
goods,  wares^  or  merchandize  whatfoever,  (hall  be  in  any  manner 
put  on  ihore  in  any  part  of  the  {ai4  Ifland  oi  HeRgolandf  from  any 
fuch  foreign  veflel,  or  carried  from  the  (hore  of  fuch  iHand  to  any 
fuch  fc^gn  veiTel,  or  in  any  manner  tranfliipped  from  any  fuch 
foreign  veflel  into  any  veflel  Jiying  in  the  faid  harbour,  port,  or 
Toad,  or  from  any  vefliel  lying  in  the  £add  harbour,  port  or  road^ 
into  any  fuch  foreign  vefleL 

And  the  Right  Honourable  the  Lords  Conuniffioners  of  His 
Majefty 's  Treafury,  and  the  Lords  Commiflxoners  of  the  Ad« 
Buralty,  are  to  give  the  necefiary  diredions  herein  as  to  them  may 
^pcAively  appcttain. 

STEPH-  COTTRELL. 
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Oitler,  i6th         fTP'HEREAS  His  Majefty  by  His  Order  in  Council  of  the  i  ith 
Jpril  1809.  ▼  "    Navemher  1 807,  was  pleafed,  for  the  feafons  affigned  therein, 

to  order,  that  ^*  all  the  ports  and  places  of  Frama  and  her  allies, 
or  of  any  other  country  at  war  with  His  Majefty,  and  all  otlier 
ports  or  places  in  Europe  from  which,  although  not  at  war  with 
His  Majefty,  the  BriH/h  flag  is  excluded,  and  all  ports  or  places 
in  the  colonies  belonging  to  His  Majefty's' enemies,  (hould  firom 
thenceforth  be  fubje6l  to  the  fame  reftridions«  in  point  of  trade 
and  navigation,  as  if  the  fame  were  a6bially  blockaded  in  the  moft 
ttn&  and  rigorous  manner  ;**  and  alfo  to  prohibit  *^  all  trade  in 
articles  which  are  the  produce  or  manufacture  of  the  fcid  countries 
or  colonies :  And  whereas  His  Majefty  having  been  neverthelefs 
defirous  not  to  fubje^  thofe  countries  which  were  in  alliance  or  m 
amity  with  His  Majefly,  to  any  greater  inconvenience  than  was 
s  abfolutely  infeparable  from  carrying  into  effed  His  Majefty's  juft 
determination  to  counterad  the  defigns  of  His  enemies,  did  make 
certain  exceptions  and  modifications  cxprefledin  the  faid  Order  of 
the  I  Ith  November,  and  in  certain  fubfequent  Orders  of  the  a5th 
ofNovemBeff  decUu^tory  of  the  aforefaid  Order  of  the  tith  of 
Novemher^  and  of  the  i8th  of  December  1 807,  and  the  30th  of 
March  1808. 

And  whereas  in  confequence  of  divers  events  which  have  taken 
place  fince  the  date  of  the  firft  mentioned  Order^  alFe^ing  the  re- 
lation between  Great  Brkcnn  and  the  territories  *of  other  powers,  it 
is  expedient  that  fundry  parts  and  provifions  of  the  faid  Orders 
fhould  be  altered  or  revoked : — 

His  Majefty  is  therefore  pleafed,  by  and  with  the  advice  of  His 
Privy  Council,  to  revoke  and  annul  the  faid  feveral  Orders,  except  , 
as  herein -after  expreffed  ;  and  fo  much  of  the  faid  feveral  Orders, 
except  as  aforefaid,  is  hereby  revoked  accordingly. 

And  His  Majefty  is  pleafed,  by  and  with  the  advice  of  His 
Privy  Council,  to  order,  and  it  is  h^tby  ordered.  That  all  the 
ports  and  places  as  far  north  as  the  river  Ems  inclufively,  under 
the  government  (iyling  itfelf  the  Kingdom  of  Holland,  and  all 
ports  and  places  under  the  government  of  France^  together  with 
the  colonies^  plantations,  and  fettlements  in  the  pofTeflion  of  thofe 
governments  refpedlively ;  and  all  ports  and  places  in  the  northern 
parts  of  Italy^  to  be  reckoned  from  the  ports  of  Orbitello  and 
Pe/aro  inclufively,  (hall  continue  and  be  fubjed  to  the  fame  re* 
ftridions  in  point  of  trade  and  oavigatioDi  without  any  exception, 

at 
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as  if  the  iaoie  were  aftuaUj  blocluided  bj  4Iit  Msyefty's  iiaYal 
fofcet  in  the  moft  ftnEt  and  rigorous  manner ;  and  that  every  vefiel 
irmdmg  from  and  to  the  faid  countries  or  cblonies^  plantations  or 
fettkments»  together  Af^ith  all  goods  and  merchandise  on  boards 
ttinSk  be  condemned  as  prize  to  the  captors. 

And  His  Majeftj  is  further  pleafed  to  order,  and  it  is  hereby 
ordered.  That  this  Order  (hall  haire  effeA  firom  the  day  of  the 
date  thereoi^  with  refpe^  to  any  (hip  together  with  its  cai^ 
which  may  be  captured  fubfequent  to  fuch  day,  on  any  voyage 
which  18  and  fhall  be  rendered  legal  by  this  Order,  although  fuch 
voyage  at  the  time  of  the  commencement  of  the  fame  was  unlaw- 
ful, and  prohibited  under  the  (aid  former  Orders ;  and  fuch  flups 
upon  beyig  brought  in  (hall  be  releafed  accordingly ;  and  with  rt* 
fpeft  to  all  (hips,  together  with  their  cargoes,  whidi  maybe 
captured  in  any  Toyage  which  was  permitted  under  the  exeeptioiis 
of  the  Orders  above  mentioned^  but  whieh  is  not  permiKtedac* 
cording  to  the  provifions  of  this  Order,  His  Majefty  is  pleafed  to 
order,  and  it  is  hereby  ordered,  that  fuch  flups  and  their  cargoes 
(haU  not  be  liable  to  condemnatiout  uidefii  they  (hall  have  received 
a^bnl  notice  of  the  prefent  Order  before  fuch  capture ;  or,  in  de- 
fault of  fuch  notice,  until  after  the  expiration  of  the  like  interval^ 
firom  the  date  of  this  Order,  as  were  allowed  for  conftru6Uve 
notice  in  the  Orders  of  the  25th  of  Novemher  1807,  and  the  i8th 
of  May  1808,  at  the  feveral  places  and  latitudes  therein  fpecified. 

And  the  Right  Honourable  the  Lords  Commifiioners  of  His 
Majefly's  Treafury,  His  Majefty*s  Principal  Secretaries  of  State^ 
the  Lords  Commiffioners  of  the  Admiralty,  and  the  Judge  of  the 
High  Court  of  Admiralty,  and  Judges  of  the  Court  of  Vioe- 
Admiralty,  are  to  give  the  necefiary  diredions  herein  as  to  them 
may  refpedively  appertain, 

STEPH.  COTTRELL. 


APPENDIX  (C.) 

TRAITE  do  Paix  entre  Sa  Majefte  le  Roi  de  Suede  d'use 
part,  et  Sa  Majefts  le  Roi  du  Royanme  Uni  de  la  Grande 
Bretagne  et  de  Tlrelande  de  Pautre,  fait  et  cooclu  a  Orebro 
le  18  Juillet  1812,  et  y  ratifi6  le  17  AoOt  et  a  CAkofk 
Houfe  le  4  du  m^me  mois.  « 

OUS  Charles  par  la  Grace  de  Dieu  Roi  de  SuUe,  des  Gotks  Trmtf  of  pesos 
et  des  Vandales,  to.  &c.  &c.  H^ritier  de  Nowige,  Dot '>«7«?n  ^J^ 
de  Schlefvig  HoUfteku  de  Stormarie  et  de  Dkmaifsn,  Comte  |^ 

[a  2]  .d^Ules* 
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d'Oldenbourg  ct  de  Delmexihorft,  frc.  &c.  £iToir  faifoas :  Qu'ayiat 
rencontr^  chez  Son  Atteife  Royale  le  Prince  Bigent,  an  nom  ct 
<ie  la  part  de  Sa  MiyeftS  le  Roi  da  Royanroe  Uni  de  la  Grande 
Bretagne  et  de  Vlrlande,  wu  inelmaiion  re^reqm  de  metirefin  i  la 
guerre  furvenue  entre  notre  Royaume  et  le  Rpjaume  IJmk  jp  Za  Qraa^ 
TreUtgne  et  de  tirlanTe^  amfi  que  d'entrer  en  n^gociation  pour  la 

rait^  de  Paix  et  d* Amiti6  entre  let  deaz  Etats ; 
et  qu'ayant  nomki^  pour  oette  effet  nos  am^  et  f(6aux,  le  Sieur 
Laurent  Baron  d'Engeftrom^  un  des  Seigneurt  dn  Royanme  de 
Suide,  Miniftre  d'Etat  et  det  Afiaires  Etrangires  Chancdier  de 
rUniverfiti^  de  Lund,  Cheiralier  Conunandeur  de  Not  Ordresp 
Chevalier  de  POrdre  Royal  de  Charles  XIII.,  Grand  Aigle  de  la 
Xifgion  d'Honneur  de  France,  et  le  Sieur  Guftave  Baton  de 
Wetterftedty  Notre  C3iancelier  de  la  Cour,  Commandeur  de  Notve 
rOrdre  de  PEtoile  Pblaire,  Un  det  dix-hnit  de  rAcademk 
Soedoife ;  tout  comme  Son  Altefle  Royale,  le  Prince  Regent, 
au  nom  et  de  la  part  de  Sa  Mi^e  le  Roi  du  Roymume  Uni  de  la 
Grande  Bretagne  et  de  Tlrlande,  vient  d*y  autorifer  de  Sen 
C^^i  le  Sieur  Edvard  Thornton,  Ecuyer ;  lefquels  ont  drefflSt, 
conclu,  fign^,  et  {icell^  a  Orebro  le  i8  Juillet  de  laprefent  Annte 
un  Traits  de  Paix  et  d* Amiti^  portant  mot  pour  mot  ce  qui  fuit* 


'* 


In  the  name  of  the  Moft  Holy 
and  Undivided  Trinity. 

IJIS  majefty  the  King  of  the 
United  Kingdom  of  Great 
Britain  and  Ireland,  and  his  ma- 
jefty the  King  of  Sweden,  being 
equally  animated  with  the  defu'e 
of  re-eftablifhing  the  ancient  re- 
lauont"or  friendfhip  and  good 
vnderJlanding  between  the  two 
crownt,  and  between  their  re- 
fpedUve  ftates,  have  named  for 
thit  purpofe  their  plenipoten- 
tiariet ;  that  it  to  fay.  Hit  royal 
highneft  the  Prince  Regent,  in 
the  name  and  on  the  behalf  of 
bit  majefty  the  King  of  the 
United  Kbgdom  of  Great  Bri- 
tain and  Ireland,  Edward  Thorn- 
ton Eiquire;  and  hit  majefty 
tht  Kiog  of  Sweden,  Lawrence 

Baros 


Au  nom  de  la  Tres  Sainte  et 
Indivifible  Trinit6. 

C  A  majeftc  le  Roi  du  Royaume 
Uni  de  la  GrMide  Bretagne 
et  de  rirlande,  et  fa  majeft6  le 
Roi  de  Suede,  ^galement  animA 
du  d^iir  de  r^tablir  let  anciennet 
r^lationt  d'amitid  et  de  bonne 
correfpondance  entre  let  deiix 
couronnes  et  entre  leurt  etatt 
refpedlifs,  ont  nomm^  pour  cet 
effet  leurt  pl^nipotentiairet } 
c'eftadire.  Son  altefle  royale  le 
Prinoe  Regent,  au  nom  et  de  la 
part  de  fa  majefty  le  Roi  da 
Royaume  Uni  de  la  Grande 
Bretagne  et  de  I'Irlande,  le  Sieur 
'Edouard  Thornton,  Ecuyer; 
et  (a  majefty  le  Roi  de  Suede, 
le  Sieor  lAurent  Baron  d'Ea- 
geftrom,  un  det  feigneurt  da 

Royaume 
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Btaron  d*Eflgeftroiii,  ont  of  the 
ooblef  of  the  kingdom  of  Swe- 
den, niiiiifter  of  ftate  and  of 
foreign  aAurs,  chmcellor  of  the 
univerfitj  of  Lund,  knight  and 
commander  of  the  ordcrt  of  the 
King,  knight  of  the  royal  order 
of  Charles  the  thirteenth.  Grand 
Eagle  of  the  legion  of  honour 
of  Fnmoe  i  andGoftaYus  Baron 
de  Wetterftedt,  chancellor  of  the 
court,  commander  of  the  order 
of  tbi  Polar  Star,  one  of  the 
eighteen  members  of  the  Swediih 
academy:  the  which pleoipoten- 
tiaries,  after  having  exchanged 
their  full  powerv,  drawn  up  in 
full  and  due  form,  have  agreed 
upon  the  foDowiog  articles ; 

Articlb  I. 
There  fhall  be  between  their 
majefties  the  King  of  the  United 
Kingdom  of  Great  Britain  and 
Ireland,  and  the  King  of  Swe- 
den,  their  heirs  and  fucceflbrs, 
aiExd  -between  their  fubjeds,  king- 
doms, and  refpe^ive  ftates,  a 
firm,  true,  and  inviolable  peace, 
and  a  fincere  and  pcrfeft  union 
and  fiiendlhip,  fo  that  from  this 
moment  every  caute  of  mifun- 
derftanding  which  may  have  ex- 
ited between  them  (hall  be  re- 
garded as  entirely  ceafing  and 
done  away. 

AaTicLS  II. 
The  relations  of  friendfhip 
and  commerce  betvreen  the  two 
kingdoms  (hall  be  re«eftablifhed 
upon  the  footing  on  which  they 
flmd  on  the  xft  day  of  January 
179X I  and  all  the  treaties  and 

conventions 


Royaume  de  Snide,  miuiibr 
d'etat  et  des  a£Faires  etrangires, 
chancrKfr  de  Puaivcrfit^  de 
Lund,  chevalier  et  commandeur 
des  ordres  du  Roi,  chevalier  de 
I'ordre  royal  de  CSiarles  trei»e, 
Grand- Aigle  de  la  Ugion  d*hon« 
neur  de  France  ;  et  le  Sieor 
Gttftave  Baron  de  Wetterfledt, 
chancelier  de  la  cour,  comman 
deui"  de  I'ordre  de  TEtoile  Po- 
laire,  un  des  dix  huit  de  PAca* 
d&nie  Su&loife  {  lefquels  pl^- 
potentiaires,aprcs  avoir  dchaag^ 
leurs  pleinpouvoirs,  dre(Gb  en 
pleine  et  diie  forme,  font  con* 
venus  des  articles  fuivans : 


AUTICLB  I. 

II  y  aura  entre  leurs  mqefUs, 
le  Roi  du  Royaume  Uni  de  la 
Grande  Bretagne  et  de  PIrlande, 
et  le  Roi  de  SuMe,  leurs  h^ri- 
tiers  et  fucpefleurs,  et  entre 
leurs  fujets,  royaumes,  et  6tata 
refpedi&,  une  fenne,  vraie,  et 
inviolable  paix,  et  une  fincere  et 
parfiute  union  et  amiti^  de  forte 
que  des  ce  moment  tout  fujet 
de  mismtelligefioe,  qui  ait  p2 
f ubfifter  entr*  elles,  fera  regardt 
comme  endirement  ceflant  e^ 
d£truit« 

Articlb  II. 
Les  relations  d'amiti^  et  de 
commerce  entre  les  deux  pays, 
s6x>nt  rteblies  fur  le  pied  od 
elles  6toient  au  premier  our  de 
^vier  J791,  et  tous^les  trait6s 
et  les  conventions  fubfiftant  entre 

les 
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mmuitiDnt  iMniKtiig^  between 
tke  two  couatriei  tt  that  epoch 
ftall  be  rcgacded  at  renewed  and 
confirmed,  and  they  are,  by  the 
jffefent  treaty,  renewed  and  con- 
firmed  accordingly. 

Article  III. 
If  in  refentment  of  the  pre- 
fent  pacification,  and  the  re- 
eftablifhment  of  good  under- 
ftanding  between  the  two  coun- 
tries, any  power  what  foe  ver  (hall 
make  war  upon  Sweden,  his 
majefty  the  King  of  the  United 
Kingdom  of  Great  Britain  and 
Ireland  engages  to  take  mea- 
fares,  in  concert  with  his  majefty 


lea  deux  ^tata  a  cotte  ^Wf«e^ 
fcraat  regard^  ooome  moiH- 
^ttUa  d  ooiiana6s,  €t  looir  aun* 
par  le  pr6CBnttndt6,  venowPfSUa 
et  oonfimiea* 

Akticlr  hi. 
Si  en  hain  de  la  pacificatios 
pr^ente,  et  dn  r^bliflement  de 
la  bonne  correfpondance  entie 
les  deux  pays,  queique  pinfince 
que  ce  foit  fait  ia  guerre  h  h 
Suede,  fa  Majefty  1e  Rot  da 
Royaume  uni  de  la  Grande  Bre- 
tagne  et  d*Irlande,  s'engage  de 
prendre  des  assures  de  concert 
avec  fa  majefty  le  Roi  de  Suede, 


the  King  of  Sweden,   for  the    pour  la  furet^et  pour  I'ind^pen* 
fecurity  and  indep^dence  of  his    dance  de  fes  ^ts. 


Article  IV. 
Le  pr^ot  trait^  fera 
par  les  deux  Hautes  Partiea 
Contredantes,  et  lea  ratificatiooa 
en  feront  ^hang^s  en  fix  &« 
maines,ou  plnt6t  fi  &ire  fe  pent. 

En  foi  de  quoi,  nout  aonf- 
fign^,  en  ^ertu  de  noa 
pleinpouvoirs,  arons  fign^ 
le  pr^fent  traits,  et  PaETana 
ninniducadiet  de  noc 


ftates. 

Article  IV. 
Tlie  prefent  treaty  (hall  be 
ratified  by  the  two  high  con- 
tracting parties,  and  the  ratifi- 
cations (hall  be  exchanged  within 
fix  weeks,  or  fooner»  if  poffible. 

In  iUch  whereof,  we  the  un* 
derflgned,  in  mtne  of  our 
fDlI{)OWefvh«^  figned  the 
l^rneiit  treaty,  said  hwft 
fixed  tfaaieto  the  fed  of 
our  aRBS. 

I]K)iie  at   Orebro,  the  eigh* 
teenth  day  of  the  month  of 
July,  in  the  year  of  our 
Lord  one  tlMufiuid  eight 
huadped  and  twdte. 

(L.S.)  (L»S.) 

G.  BarmJkWetterfieAk  G.  Bartm  ^  WaimJUb. 

(I-A)  (L.S.) 

Aces 


Fait  a  Orebro  le  dix  hnitiime 
jour  da  mois  de  JuiOet, 
r^  de  grace,  mil  huit  cent 
et  douze. 
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A  cet  casfes  ooQt  avont  Tovlut  ratifier,  approofcr  et  acGepter 
ct  Tndt^  de  Paix  et  d'Amili^  avec  tout  ics  articles,  pomta  ct 
claulesy  teb  qu'St  font  inf^^t  ici  tjfkot  pour  mot^  comme  par  k 
pr^ilDiit  nous  le  ratifioiM,  jipprouyoos  et  acoeptonst  de  la  maaiere 
ki  plus  efficace  que  figure  fe  peut,  touIoiis  et  pronettoos  d/tenk 
ct  deiefldplir  fiocerement,  fiddement  et  loyalement^e  qae  cootieilt 
ct  diae  k  dit  Tndt^  de  Faix  et  d'Amiti^  et  tout  fas  aftidea^ 
points  et  daufes*  £n  fot  de  qjooi  nous  avons  fign^  la  prefente  de 
notre  propre  main  et  y  avooa  fait  attacher  notre  Grande  Sceau 
Royal,  bit  a  notre  Chateau  d'Orebro  le  dix-feptie|ne  jour  d' Aoiit 
Tan  de  grace  mil  huit  cent  douze. 

CHARLES.    (L.S.) 
Laurent  d'ENCESTRdM* 


Ratification  of  the  aforefaid  Treaty  of  Peace  by  His  Royal 
Highnefs  the  Prince  Regent  of  the  United  Kingdom  of 
Great  Britain  and  Ireland^  in  the  name  and  on  the  behalf 
of  His  Majefty. 

GEORGE  the  Third,  by  the  grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireiami,l^ngf  Defender  of  the  Faith, 
Duke  of  Brunfwick  and  Lunenburgb,  Arch-Treafurer  and  Prince 
.Kle6kor  of  the  Holy  Roman  Emptre,  &c.  To  all  and  lingular  to 
whom  thefe  prefents  (hall  come,  greeting :  Whereas  a  treaty  of 
peace,  union,  and  fnendfhip,  between  His  Majefty  and  his  good 
Brother  the  King  of  Snoeden^  was  concluded  and  iigned  at  Orebro 
on  the  eighteenth  day  of  July  one  thoufand  -eight  hundred  and 
twelve,  by  the  plenipotentiaries  of  His  Majedy  and  of  his  faid 
good  Brother,  duly  and  rjfpe6iively  authorized  for  that  purpofe  ; 
which  treaty  is  word  for  word,  as  follows : 

(Inferatur.) 

We  having  feen  and  confidered  the  treaty  aforefaid,  have,  in 
the  name  and  on  the  behalf  of  His  Majefty,  approved,  ratified^ 
and  confirmed  *  the  fame  in  all  and  every  one  of  its  articles  and 
daufes^  as  we  do  by  thefe  prefents  approve,  ratify^  accept,  and 
confirm  it,  for  His  Majefty,  his  heirs  and  fucceflbrSj  engaging 
and  promifing  upon  our  word,  that  we  will  fincerely  and  faith- 
fully perform  and  obferve  all  and  fingular  the  things  which  are 
contained  and  ezprefled  in  the  aforefaid  treaty ;  and  we  will  never 

fuffcr 
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fuffier  the  fiune  to  be  violated  by  any  one,  or  tmifgiefled  in  any 
manner,  as  £tf  at  it  lies  in  onr  power.  For  the  greater  teftimony 
and  validity  of  all  whidn  we  haTe»  in  the  name  and  on  thebdialf 
<yf  His  Miyefty,  caufed  the  Great  Seal  of  Great  Brudn  to  be 
affixed  to  thefe  prefents,  which  we  have  figned  with  our  hand* 
Given  at  our  palace  at  Carkon  Humfe^  the  fourth  day  of  Angmfl  m. 
the  year  of  our  Lord  one  thoniand  eight  hundred  and  twelve,  and 
•f  His  Majefty's  reign  the  fifty*&cond. 

In  the  name  and  on  the  behalf  of  His  Mijefty/ 

GEORGE  P.IU 


Primtd  by  A.  Stnbin,  Lmr-Piittur  Co  Hk  MaJ«fty« 
Frimcn>SanMt,  I/oadon* 
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APPENDIX    (D.) 

Note  to  the  Cafe  of  The  Hope  and  others  (page  aa6.) 

^■^HE  principle  of  this  judgment  was  fuhftantially  confirmed 
•*■  by  the  decifion  cf  the  Lords  of  Appeal  in  the  cafe  of  the 
Reward,  Hill  majlerp  (9th  Jiu/jr  1814),  which  was  an  appeal  from 
the  fentence  of  the  Vice  Admiralty  Court  at  Halifax^  on  the 
effe^l  of  the  certificates  or  paffports  granted  by  Admiral  Sanvyer^ 
in  the  form  appearing  in  the  Hope. 

No  cafe  of  the  clafs  heard  in  the  High  Court  of  Admiralty 
was  carried  before  the  Lords  Commiflioners  of  Appeal,  but  the 
circumftances  of  the  Reward,  Hill,  were  precifely  fimilar  to  thofe 
in  the  Hope  ;  and  the  Court  of  Appeal  decided  that  the  terms  of  the 
Order  in  Council,  dated  the  13th  oiOSober  1812,  were  applicable 
to  the  certificates  or  paflports  as  exprefied  in  the  letters  of  Mr. 
Alletif  and  of  Admiral  Sawyer  in  anfwer  thereto,  and  fufficiently 
eftablifhed  the  validity  of  the  certificates  or  paffports  that  had  been 
granted  according  to  the  terms  of  the  Order  to  Americanjhips  pro*^ 
eeeJing  wkb  cargoes  of  grain  and Jlour from  the  ports  of  the  United  States 
to  Spain  or  Portugal.  In  the  cafe  of  the  Charles f  Avery ^  (lath  July 
1814),  which  was  an  appeal  from  the  Vice  Admiralty  Court  at 
Barhadoes,  and  in  fome  other  cafes  certificatcc  or  paffports  of  the 
fame  kind,  figned  by  Admiral  Sawyer ^  and  alfo  by  Don  Luis  de 
Onisy  his  mofl  Catholic  Majefly's  Envoy  Extraordinary  and  Mi- 
nifler  Plenipotentiary  to  the  United  States,  had  been  ufed  for 
voyages  from  America  to  certain  Spani/b  ports  in  the  IVeft  Indies. 
The  Lords  of  Appeal  held,  that  thefe  certificates  or  paffports 
not  being  within  the  terms  of  the  Order  in  Council  did  not  afford 
prote^ion,  and  their  Lordfhips  accordingly  affirmed  the  fen* 
tences  of  condemnation  paffedby  the  Vice  Admiralty  Courts  in  thofe 
cafes. 

In  the  cafes  of  the  Venus  and  the  South  Carolina^  (^5^^  </<v^ 
1^14),  a  fimilar  queflion  arofe  on  the  effodl  of  paffports  and  cer- 
tificates granted  by  Mr.  Fojler,  His  Majefly's  Envoy  Extraor« 
dinary  and  Minifler  Plenipotentiary^  but  not  confirmed  by  an 

[  b  ]  Order 
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Order  in  Council^  permitting  Amfrican  (hips  to  fail  with  provi- 
iions  from  ports  of  tbe  United  States  to  the  Ifland  of  Si, 
BartboUmew, 

On  the  part  of  the  claimaiit  it  waa  contended,  that  although 
perfons  holding  the  fituation  which  Mr.  Fqfier  did,  had  not  m 
ftri^efs  any  authority  to  grant  protection  to  Teflek  or  cargoes 
otherwife  fuhje£k  to  the  operation  of  hoftilities  and  the  laws  of  war, 
ye(,  the  fad  that  he  had  exercifed  that  authority  for  purpofes 
that  muft  be  prefumed  to  be  agreeable  to  his  inftruAions,  and 
beneficial  to  the  intereft  of  hit  country^  would  ellablifli  an  eqvt. 
able  claim,  which  their  Lordihipt  were  bound  to  refped. 

In  fupport  of  the  fentence  of  condemnation  it  was  argued,  that 
a  Minifter  Plenipotentiary  had  no  fuch  power  as  was  indeed  ad- 
mitted ;  that  this  was  a  principle  of  general  law,  which  perfooi 
taking  fuch  paffports  were  bound  to  know  and  to  notice.  That  the 
claimants  had  made  no  enquiries  whether  Mr.  F^er  waa  fumifhed 
with  any  fpecial  power  to  grant  certificates  of  this  kind,  aad  were 
therefore  not  mifled  by  falfe  information  upon  that  point :  that  it 
belonged  to  the  Crown  alone  to  grant  fuch  exemptions  from  the 
laws  of  war,  as  had  been  ftrongly  exprefled  on  feveral  occafioas. 
(See  the  cafe  of  Angwltque^  3  Rob.  p.  7.  of  Appendix),  and  as 
the  inflruments  were  in  th«?mfelve8  invalid,  their  Lordflups  had 
no  power  to  render  them  efFeftive. 

The  Court  affirmed  the  fentencea  of  condemnation  in  aU  the 
cafes  in  which  the  certificates  or  pafiports  granted  by  Mr*  Fopf 
vrtre  not  within  the  terms  of  the  Order  in  Council,  by  which  cer- 
tain defcriptions  of  Licence*  grantedTby  him  had  been  confirmed. 
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DMIRALTT — Orders  of — ^to  fcize  a  particular  Ship, 
will  indemnify  the  Captor  from  Cofts  and  Damages  «    410 
but  will  not  affe6^  his  beneficial  Intereft^  in  the  Prize  -  ^d. 

Agent Duty  of,  to  fuperintend  Law  Proceedings       -     -       6 

'  does  not  ceafe  upon  the  employment  of  a 
Broker  -  -  .  |^. 

—  Appointment  of,  mxj  generally  be  revoked  at  the  difcre- 

tion  of  the  Parties  who  made  it  -  •*  478 

but  not  without  juft  caufe  fliewn  if  the  Agent  has  duly 

regiftered   his  Power,   and  conduced   the  Bufinefs 
pra^ically  to  a  coniiderable  extent  -         -  479 

Agency — Powers  of,  extending  to  Bounty  as  well  as  to  Prize    478 
Alien  Enemy —  may   fue  for   Wages  earned   on  a    voyage 
to  this  Country,  under  the  Prote&ion  of  a  Britj/b 
Licence  -  -  •  234 — 266 — ^303 

—  a  Party  fo  becoming  by  the  Intervention  of  Hoftilitiet 

is  not  at  Liberty  to  profecute  an  Appeal  in  the  Courts 
of  this  Country  •  .  •  •    314 

AjfemUx — ^A.  contains  order  in  Council,  31  (I  Mwf  1809  at 
to  Trade  with  Heligoland.-^'L,  Order  in  Council  26th 
April  1 809,  as  to  Blockade  of  Ports  from  which  the 
Britl/b  Flag  is  excluded. — C.  Treaty  of  Peace  between 
Great  Britain  and  Sweden* — D.  Note  to  the  Cafe  of 
Hgffej  relative  to  the  Power  of  granting  PafTports  to 
exempt  the  Property  of  the  Enemy  from  Capture, 

B. 

£ai/— Sureties  not  difcharged  irorn  Refpoofibility  by  mere 

lapfeoftime  -  -  .        -      I 

Biul  Bondi — are  given  to  the  Court  to  abide  tlie  Adjudication 
of  all  Events  impending  before  the  CQurt  at  the  Time 
the  Bonds  were  executed  -  "         "    53 

— *—  but  the  Sureties  are  not  refponfible  to  the  extent  of  fuch 

'  a  polUble  Contingence  as  that  of  a  fubfequent  War  -    54 

Barheyrac — (cited)  -  -  -  -  1 17 

Blockade^ — impofed  by  the  Orders  in  Council,  nature  of      -  133 
operates  to  the  Exclufion  of  Britjfif.  as  well  9f  Neutral 
Ships  .  -  ,  •     134 

[c]  of 
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£/oekade—<ontiB'\Kd, 

ho  «r  maintained  -•  •  «  41'y 

of^^if^  Ports,  how  far  withdnwn  -     ,        -     iSi 

SoUomree  Bonds, -"^ot  to  be  paid  till  after  Marinera  Wages    dp9 
not  valid  unlefs  granted  under  the  preflure  of  Neceffitj 

in  a  Foreign  Port  where  the  Mafter  and  Owners  are 

without  Perfonal  Credit  •  -  •     201 

or  in  a  Port  of  the  Country  in  which  the  Owners  reftde 

provided  the  Mailer  has  no  means  of  communicating 

with  them  -  -  •  -    273 

of  a  later  Date  are  entitled  to  Priority  of  Payment  over 

thofe  of  a  former  -  •        -  20 it  289 

not  valid  where  the  Lender  looks  to. the  Perfonal  Secu« 

rity  of  the  Borrower  •  -  287 

may  be  valid,  though  Bills  of  Exchange  were  g^iven  at 

£une  Time  by  way  of  collateral  Security         -        '    466 
may  be  valid,  though  granted  on  a  hired  Tranfport  in 

the  Service  of  Government  -  •  462 

and  although  the  Voyage  on  which  (he  was  bound  is 

not  fpecified  in  the  Bond  -  -  465 

Party  lending  Money  on  JBottomree  is  not  bound  to  fee 

to  its  due  Application  -  •  •  464 

ye  not  ncceflarily  either  good  or  bad  U  toto        -        •288 
may  be  valid  though  granted  to  the  Confignees  of  the 

Cargo  by  a  Mailer  appointed  by  themfelves  -    280 

BriAfb-hmlt  Ship — See  NawgMhou  Lews. 
BriHjfb'MitcbaMs'-^Chim  of,  for  Advances  niade  by  tbem  for 

theUfeofthe  Ownerrori  Foreign  Ship  feized  by 

Order  of  Government  on  the  breaking  out  of  Hofti- 

lities^— 'not  allowed  -  "        -  -    jji^ 

■■■.      Claim  of,  for  Money  expended  in  the  outfit  of  the  Ship»      / 

immediately  before  the  Seizure,*-*allowed   ,         -    358 

Srit^3vi>l^  may  not  trade  with  the  Enemy  unlefs  by  the 

Confent  of  the  Qrown  -  •  -    590 

cannot  fhake  off  AJlegancc  X^loB  Native  Country     -     223 
may  acquire  a  new  National  Character  for  Commercial 

Purpofes  -         .^  -  -  •  Md* 

and  if  refident  in  a  Neutral  Countryi  may  tradje  with 

the  Enemy  in  all  Articles/ with  the  Exception  of  thofe 

of  a  Contrabfind  kind  -  -  •  iHJm 

but  cannot  at  the  fame  Time  and  in  the  fame  Adventure 

retain  the  Benefit  of  his  National  Charader  from  the 

0    -  mere 


INDEX., 

mere  Circumftance  of  having  left  hit  Wife  and  Familj  > 
in  this  Country  •>  ,  •  •     S14 

Sjntetfiotif  Q,  I.  F.  {(died)  .  .  -     n? 

C. 

CaptoT'^Ae  laft  Seizor  is  in  Law  the  only  Captor  *    404 

— *   ■■  Title  of,  to  Prize  is  the  fame  whether  afiing  upon  his 
own  Difcretion  or  in  Obedience  to  Orders  fix)m  the 

Admiralty  -      '  -  -    410 

6i^/»Atffoii— Articles  of,  apply  only  to  the  Inhabitants  of  the   ^        _^lfeijiyfc 

Country  furrendeced  -  -  •124  ^8^®^**^^ 

CargO'^mutt  foDow  the  fate  of  the  Ship  if  involved  in  the  fame  ' 

Fraud  -  -  -      95 

taken  on  board  in  a  Port  where  the  Ship  had  Pertniffion 

to  touch  for  Clearance  only  is  liable  to  Coniifcation  -     168 
though  put  on  board  without  the  Confent  of  the 

Mafter  ...    269     - 

Ciir^A— properly  fpeaking  has  Place  between   Befiigerents 

only  -  ;       •  *  -       60 

Cerftfieate^See  PafJ^rt. 
ClatB^^gener?!  Injuftice  of,  may  be  the  fubjeft  of  Cogni- 

Kance  in  a  municipal  Court  -  -         -     lOO 

*— —  not  fupported  by  Affidavit,  infufficient  •        *     '53 

,Coafiimg  Trade-'^oi  Swfdm  «  -  -     IJY 

Cohniai  Port — illegal  Ufe  of  -  -  •>     13O 

Commifian'^oi  the  Commanding  Officer  no|L  fuperfeded,  be'> 

caufe  the  Ship  has  become  unfit  for  the  Service  for 

which  (he  vras  originally  employed  •  -     3  SO 

^  Comnumder'^A&  of,  in  relinquifliing  Prize,  is  binding  upon 

the  Interefts  of  all  under  bim  •  '  •    405 

•— —  is  alone  refponfible  for  Cofts  and  Damages        •  *  iBiJ. 

Con/olato  del  Mare — (cited)  -  -  •     n6 

Convojlng  5A;/— Firft  Duty  of,  to  take  care  of  Convoy      •    429 
■■■I      may  be  entitled  to  Benefit  of  Prize  either  as  adual  or 

conftrudive  Captor  -  .  43P'*435 

Cqfit — liability  of  adual  Captor  to^  for  giving  falfe  Informa- 
tion to  Joint  Captor  •  -  -    361       • 
■  <     ■  Commander  is  alone  refponfible  for                »             -     405 
Crgmpton — On  Courts f  (cited)                     -                 -         -     118 
Cro^n — Content  of,  necefTary  to  legalize  the  Trade  of  Bri* 

ts/h  Subjeds  with  the  Enemy  »  •     390,  399 


,Pufiom  Ilou/i-^Vrz&ice  of  in  Jamaica  f* '  •    344 

[  c  »  ]  Damafe^^ 
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D. 


/}<»v^^— Owners  are  refponfible  for,  when  occalioned  by 
the  Mifmanagement  of  their  Ship  though  luider  the 
Care  of  a  regular  Pilot  ...  j^^y 

Dfclaration  of  fFar^-'See  IVar. 

Derfliff-^See  Salvage* 

DiJPatchei — Conveyance  of,  for  the  Government  of  a  Neutral 
Country  casnot  be  averred  by  the  Owners  at  a  Ground 
of  Prote&ion  for  a  Ship  engaged  in  a  Voyage  other- 
wife  illegal  -  -  •  -     104 

JDj/juj/J— See  Naiional  CkaraOer. 

I)omscil — a  Briti/b  Subje^  refident  in  a  Eoreign  Country  and 
trading  as  a  Foreign  Merchant  cannot  retain  the 
Benefit  of  his  National  Character  by  leaving  his  Wife 
and  ¥ju^i\j  in  this  Country  -  -^     224 

Domintoru — a  conquered  Country  forms  immediately  Part  of 

the  King's  Dominions  -  -  451 

Drmtt  ofAdnuraUy — Ships  and  Cargoes  feized  in  the  Har« 
bour  of  an  Ifland  conquered  by  Briti/b  Forces,  are 
condemnable  as  •  -  -  450 

.         though  the  Conqueft  of  the  Ifland  may  not  have  been 

confirmed  to  Great  Britain  by  a  Treaty  of  Peace         45a 

£. 

Ea/l  India  Good^-— illegal  Importation  of  into  a  Briti/h  Colony*  Y44 
Mxcbequer — Court  of  -  -  •         -     3*5 

Evidence-^  releafiag  Witneflfes  not  alone  fufficient  to  fuftain 

a  Claim  of  Joint  Capture         -  *  *     '9»  363 

i         of  Log,  not  admiflible  under  the  Circumflancet  of  the 

Cafe  -  -  -  .         9 

Engmy — Trade  with,  by  Britt/b  Subjeds^  iUegal,  unlels  fanc- 

tioned  by  the  Crown  -  -  •     j jq 

F, 

Flag  and  Pafs — ^Parties  afluming  the  Flag  and  Pafs  of  a 
Foreign  Country  cannot  claim  the  Benefit  of  their  own 
National  Charafter  -  -  •         -     I3» 

.         but    their  real  Charader    may  be    pleaded    againft 

them  •      .  -  -  -    ibid. 

Freight — none    due   where  the   Voyage  has   been   wholly 

defeated  -  -  -  •     3'9 

due  upon  the  entire  Cargo,  though  part  thereof  may 

have  teen  fold  to  defray  the  £xpences  of  the  Ship  in  a 

Foreign 
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/Vv^A/— continued. 

Foreign  Port  where  the  Owners  of^the  Cargo  are  the 
Authors  of  the  Delay  which  rendered  the  Expencei 
neceffary  •  -  •386 

G. 

6>«/ia#~-(cited^  .  •  •    117 

H. 

^ad  Monty — ^Where  there  hat  been  a  general  engagement  the 
whole  Fleet  is  entitled  to   (hare  in  the  liead-naoney 

though  the  formal  Surrender  happens  to  be  made  to 
One  Ship  only  .  .    -  ''43 

aftual  Contribution  of  AiEftance  is  neceflary  to  entitle 

a  Joint  Captor  to  fhare  in  Head-money  -      44 

Subjed  of,  has  undergone  fome  Variations         -         -    439 
— "^  is  not  granted  unlefs  the  AA  of  Capture  is  confunmiated  iiid» 
is  due  to  the  capturing  Ship  whether  the  Capture  was 

produced  by  adual  Combat  or  not  -  -     ibiJ, 

is  not  due  where  neither  the  Ship,  Guns,  or  Men  have 
been  acquired  to  this  Country,  or  loft  to  the  Enemy    44ft 
—  the  Military  Charader  of  a  Ship  is  not  fo  loft  by  Capture 
and  Re-capture  as  to  extingui(h  the  right  to  Head- 
money  -  -  .    367 
Heligoland — not  confidered  a   Port  of  the  United  Elingdom 

though  in  the  Fofleffion  of  Briti/b  Forces  -      55,  77 

Hondurat-^z  Dependency  of  Jamaica  >  *     337 

I. 

Identiiy^maj  be  fufficiently  eftabUfhed  by  Coincidence  of 

Circumftances  -  •  -    3^1  >  361 

Jeniiiu  Sir  Liotine — (cited)  -  -  -     109 

Imfortaiion^^See  Navigation  Laws, 
Joint  Capture— Cham  of;,  not  neceflarily  defeated  by  difference 

ofCourfe  -  •  •       '5 

defeated  by  a  conjedural  Courfe  if  erroneous  •       16 

not  fuftained  on  the  Ground  of  having  occafioned  the 
Capture    of    an     Enemy's    Ship    by    diverting  its 

Courfe  -  -  -  -       '7 

not  fuftained  upon  the  Evidence  of  releafing  WitneiTea 

only  .  -  -  -       I9»  3^3 

not  fuilained  on  the  Ground  of  antecedent  or  fubfe- 

quent  Services  -  -  '33 

conftru£live  Ailiftance  by  Boats  will  not  entitle  the 

Ship  to  which  they  belong  to  (have  in  the  Prise      •      20 

One 
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Joud  Ctf/tf»r^^— continued. 

One  of  Two  Cfaafert  being  brdered  to  pick  up  tbe 
Boats  of  the  other^  and  in  confequence  of  the  Dela  j 
occafioned  by  Obedience  to  thofe  Ordtn>  lofing  Sight 
of  the  Prize,  ia  not  entitled  to  (hare  with  a  Third  Ship 
coming  up  land  making  the  adbial  Capture    -    6 1 — tt  feq. 

Claim  of,  by  Ships  which  chafed  during  the  Day  and 
afterwards  continued  the  Purfuit  in  a  right  Diredion 
though  not  in  Sight,  fuftained  -  -    946 

Burthen  of  Ptoof  lieton  the  aflerted  Joint  Captor  •  549,  363 

Sight  alone  generally  fufficientto  entitle  King's  Ships  to 
(hare  -  •  •    560 

Ships  engaged  in  a  Joint  Enterprise  under  the  Orders 
of  the  fame  Superior  Officer,  are  entitled  to  ihaine  in 
each  others  Prizes        -  •  *  -     37 A' 

Jrdaui — Ports  of,  deemed  Foreign  for  Purpofes  of  Hypothe- 
cation •  •  -  -    105 
— «-  Lord  Lieutenant  of,  has  no  Power  to  authorise  the  Trade 

of  Britijb  Subjeds  with  the  Enemy  -  '  -    39* 

JurifiSSio»^'^£  Inftance  Court  of  Admiralty  •  100 

of  the  Court  of  Admiralty  over  Bottomree  Bonds  9I- 
loif  ed  by  the  Courts  of  Conunon  Law        *        -        aoj 


fCajg^noi  bound  by  the  Narigationjgws        •         -  310 

Lacha — Parties  muft  take  the  Confequence  of  their  own         458 
Ucehce^^to  come  to  any  Port  of  the  United  Kingdom,  will 
not  proted  a  Ship  deilined  to  Heligoland,  though  that 
Ifland  had  been  reduced  by  Conqueft  into  Britt/h ' 
PofTeffion  -  •  "  -       •  55 

not  granted  till  after  the  Fad  of  Capture,  though  bear- 
ing a  preriousDate,  can  afford  no  Prote^ion        *      169 

permitting  a  Ship  to  touch  at  a  prohibited  Port  for 
clearance,  is  violated  by  taking  Goods  on  board  in 
the  prohibited  Port  r  r  •      16S 

fraudulent  Application  of  —    —       -—    --^-^^^       jyj 

to  a  neutral  Veffcl,  will  not  enure  to  the  ProteAion  of     -^ 
an  Enemy's  VelTel,  but  the  Cargo,  if  belonging  to 
Britt/b  Subjeds,  not  implicated  ia  the  Frauds  may  be 
reftored  «•  -  -  -  i8j 

the  Violence  of  a  hoftile  Government  will  not  privilege 
Perfons  to  aA  in  Contravention  to  the  Terms  of  a 
Britt/b  IdOiOiQ^  •  ?  * 


INDEX 

Xtf^flTJ— continued. 

to  come  to  one  Port  of  the  United  Kingdom  will  not 
protect  a  Voyage  to  another  Port  •  *       157 

for  a  Foreign  Ship  will  not  proted  one  that  it  in  Fa£t 
and  in  Appearance  Bri^  ;  but  where  the  Ship  has 
every  Appearance  of  being  Foreign^  the  Court  will 
not  enquire  whether  there  it  any  concealed  Briii/k 
intereft  -  •  -  -  251 

Benefit  of  extended  to  Perfont  who  have  ofed  due  Dili* 
grence,  notwithftanding  the  Expiration  of  the  Licence* 
and  a  Refufal  on  the  Part  of  Government  to  renew  it   300 

where  the  original  Cargo  has  been  fpoiled  by  unavoid* 
able  Accidents^  the  Prote6tion  of  a  Licence  it  not 
forfeited  by  taking  on  board  a  firefh  Cargo  of  the 
fame  Defcription,  notwithftanding  the  Expiration  of 
the  Licence  •  .  -  -      305 

fraudulent  Alteration  of*  deftroyt  its  Validity,  even 
where  the  Holder  of  the  Licence  is  innocent  of  the 
Fraud  .  -  -  •  joS 

Espiration  of  will  not  juftify  the  Capture  of  the  Ship 
oil  her  return  Voyage  •  .  *  ji6 

X«ii— -on  Ship  for  Money  advanced    '    •  *  3569  3(8 

Z.«r«»iiiix— (cited)  -  -  -  1 17 

Zc^^^not  admiffiUe  as  Evidence  under  the  Circumftances  of 

the.C«fc  •  -  -  *  9 

•  » 

JftAzfmtf— Ship  fumiihed  with  Letters  of,  to  be  deemed  a 

Ship  of  War  -  -  -  44^ 

ilf4ff^r-*has  authority  to  hypothecate  the  Ship  and  Freight 
in  a  Foreign  Port,  where  he  and  his  Owners  have  no 
perfonal  Credit  ...  20i|. 

or  in  a  Port  of  the  Country  in  which  the  Owners 
refide,  provided  he  has  no  means  of  communicating 
with  them  -  -  "273 

though  appointed  by  the  Confignees  of  the  Cargo,  may 
be  juftified  under  the  Circumftances  of  the  Cafe,  in 
granting  a  Bond  of  Hypothecation  to  them         -        28  x 
MintSer  PUmpoteniiary — Power  of  to  grant  certificates,  ex- 
empting the  Property  of  the  Enemy  from  Capture 

Nfltional 


INDEX. 


N. 


JiahtuJ  CharaSer^^T^Kguite  of  affuinedy  for  tlie  Purpofe  of 

impofing  on  the.  Enemy  in  all  Wars        -  •  182 

.  a  Briij/b'hom  Subje^  may,  by  hia  Employment  and 
Reiidence  in  a  Foreign  Country,  acquire  a  new  Na- 
tional Chara£\er  for  commercial  Purpofes  -         223 

J^avjraiion   Laws — ^prohibit   the   Conveyance   of   Eurepean 

Goods  from  one  Weft  India  Ifland  to  another         -         71 
but  by  a  later   Regulation  (52  G.  3.  c.  100.)  permit 

fuch  Conveyance  -  -  -  331 

bringing  Goods  within  the  Harbour  with  an  Intention 
to  import  them,  conflitutes  an  Importation  within 
the  Meaning  of  the  Statutes        -  -  72 — 251 

when  a  VelTel  enters  a  Colonial  Port  with  Goods, 
partly  permitted,  and  partly  prohibitedj  and  without 
any  mention  in  her  Clearance,  of  an  ulterior  Deflina* 
tion,  the  Prefumptionof  Law  is,  that  all  the  Goods 
were  coming  for  Importation  -  -  120 

A  BriiiJhA>w\t  Ship  transferred  to  Foreigners,  but 
remaining  often fibly  Britt/h,  is  liable  to  CondemnatidH 
for  importing  Goods  into   a  Briii/h  Colony         -     152 

and  the  Cargo,  though  belonging  to  different  Perfons, 
and  [hipped  under  a  perfed  Ignorance  of  the  Transfer 
of  the  Ship,  muft  (hare  the  fame  Fate  -  156 

Foreigners  hired  to  tisike  Care  of  a  Cargo  of  Mules  on 
board  a  Britl/h  6hip,  are  not  to  be  deemed  Part  of 
the  Crew  -  -  -  -  311 

are  not  binding  upon  the  King  fo  as  to  prevent  the 
Conveyance  of  publick  Stores  from  one  Colony  to 
another  -  -  '      -  -  .  320 

Navy  Board — ^modc  adopted  by,  in  fettling  Accounts  with 
Captors  in  Cafes  where  the  Government  has  a  Right 
of  Pre-emption  .  -  -  ^jg 

Neutral — ^has  a  Right  to  put  his  Goods  on  board  a  Merchant 

Veffel    belonging  to  a  Belligerent         -  -   448 

■    ■■  ■    but  not  on  board  a  Ship  of  War     -^     -  .  ibid. 

Neutrality — Privileges  of,  forfeited  by  the  Abandonment  of 

perfedl  Indifference  between  the  contending  Powers     245 
Claim  ofy  may  be  given  by  the  Neutral  Government 
alone  •  -  -  .  ^i^ 

Onus 


INDEX. 
O. 

Ontu  ProtanJi — ^lies  on  the  Claimant  in  Rerenue  Cafes  «  ^  15a 
»-—  on  the  Party  afTerting  an  Intereft  as  Joint  Captor  349*-365 
OrJer  in  Council — prohibiting  Trade  with  the  Enemy,  ap-' 

plies  to  a  Part  as  well  as  the  Whole  of  a  Cargo  57 

for  the  Prote£tion  of  the  Coafting  Trade  of  Swedewt 

does  not  apply  to  Ships  partly  Britt/b  owned        -        131 
Blockade  impofed  by  that  of  the  26th  of  April  18099 
how  maintained  •  .  .  425 

p. 

Part  Owner^^See  Privateer* 

Pfl^/iffTi— Right  of,  to  (hare  in  Priee  ••  •  ^39 

claim  of,  to  fhare  in  Salvage  for  Services  to  a  derelift 

Ship,  rejeded  -  •  430 

Conveyance  of  for  hire,  equivalent  to  conveyance  of 
Cargo  for  Freight  -  *  -  5S 

Paffport'^-^i  a  Briti/b  Admiral  permitting  a  VefTel  to  deviate 
from  the  Courfe  prefcribed  by  the  Terms  of  the 
Britijb  Licence^  by  which  (he  was  prote6ted       •         a09 

*  I  I  a  Britijb  Conful  or  Admiral  has  no  power  to  grant 
PaiTports,  exempting  the  Property  of  Enemies  from 
the  Effed  of  general  Hoftilitiefi ;  but  fuch  PafTports 
may  be  made  effe^ual  by  the  Ratification  of  the  So- 
vereign Power  *  -  -  aa6*-H'/y^* 
See  alfo  Appendix  D, 

Phij/fy— Diftribution  of  -  •  •76 

Poffeffion — Caufe  of,  between  Foreigners  not  entertained  by 
the  Court  without  the  Confent  of  the  Parties,  or  the 
San£Uon  of  the  Reprefentative  of  the  Foreign  State        m 

— —  or  the  Judicial  Order  of  a  competent  Court  within  the 

Territories  of  the  State  to  which  the  Parties  belong       34 

Prtvateer^n  a  Court  of  the  Law  of  Nations,  a  Perfon  may 
be  confidered  as  the  Part  Owner  of  a  Privateer^  though 
Lis  Name  has  never  been  inferted  in  the  Bill  of  Sale  ur 
Ship's  Regifter  ;  and  the  Reprefentative  of  a  Perfon 
fo  \leemed  a  Part  Owner  is  refponfible  for  Cofts  and 
Damages  decreed  againft  the  Owners  generally,  though 
the  Party  of  whom  he  is  the  Reprefentative,  was  not 
himfelf  the  Wrong-doer  •  •  ^90"^  fif, 

Proceedt'^^i  Prize  may  be  followed  wherever  they  can  be 


traced  •  »  •  «  ^0 

Protefi'^not  made  in  due  Time  •  •  -  195 

t  d  ]  Ratification — 


INDEX. 
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r* 


RatsficatioH'^et  Tnaty  ofPeace. 

Recapture ^hy  Land  Forces             •  -            -             119 

" '   ■             by  Boats            •            -  -            •            »£«/. 
Releafin^  UTuneffes — ETidence  of^  not  alone  fufficient  to  fup- 

port  a  Claim  of  Joint  Capture  •                 19 — ^428 
Repre/eniaiive^^Set  Prsvaieer, 

RevenMf  Caufef^^nyxt  proband!,  lies  on  Claimaajt                   252 

s. 

Ai^Dtf^^— General  Rate  of,  in  Cafes  of  Derelid  -  421 

Moiety  decreed  under  the  Circumflances  -  49 

Apportionment  of^   betweeen  Salvors        -     **  -  50 

Rate  of,  not  to  be  increafed  on  account  of  unnecefTaxy 

Interference  of  fecond  Salvors  ',  .  -      417 

Civil,  in  addition  to  Military  -  -  317 

a  Store  Ship  recapturing  Britl/h  Property^  is  entitled  to 
an  Eighth  only  •  -  -  253 

Right  of  Recaptors  to,  not  extinguifhed  by  fubfequentl 
Capture   and  Condemnation  in   an    Enemy's  Port* ' 
^Hgre  the  Sents na<  condemning  the  Property  is  over- 
ruled by  an  Order  of  Releafe  from  the   Sovereign 
Power  of  the  State     •       •  *  -  19a 

extinguiflied  by  a  regular  Sentence  of  Condemnation 
carried  into  Execution  -  -      "      -  200 

Perfons  difpofleffing  original  Salvors  without  reafonable 
Caufe^  fhall  receive  no  Benefit  on  account  of  Services 
they  may  afterwards  perform  -  •  417 

thofe  who  are  in  Pofleifion  of -a  Ship  as  Salvors,  have  a 
kgal  Intereft,  not  to  be  divefted  but  by  Ajdjudica* 
tion  in  a  reg^ukr  Court  -  •  -  416 

is  due  for  the  Recapture  of  Neutral  Goods  previouijy 
taken  by  the  EneSJToiT board  a  Br'ttijb  Ship  of  War 

St,  CroiM^^Set  Capitulation, 

Sei%ure-'-^i  Goods   not  aflually  on   fhore,  may  be  made 

within  a  Britijb  Colony  by  the  Officers  of  H.  M. 

Navy  -  .  -  .  2i4 

Sitting  forth  for  War — the  Employment   of  a  Veflel  in  the 

public  Military  Service  of  the  Enemy,  by  thofe  who 

have  competent  Authority  fo   to  employ  hcfjj  is  a 
^  .rufiKfcflt 


I 

i 
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Setting  forth  for  IFjr— continued. 

fufficicnt.  fetting  forth  for  War,  within  the  Meaning 
of  the  Prize  Ad  -  -  -  105 

■  ■  M  \^o  if  there  is  a  fair  Semblance  of  Authority  in  the  Per* 

fon  direfting  the  VefTel  to  be  fo  employed  -         40 1 

^^^^.^liable  to  Condemnation  if  belonging  to  the  fame 
O  wners^  with  a  Cargo  illegally  taken  on  board  in  a 
prohibited  Port^  although  (he  ^d  Permii&on  to  enter 
the  Port  to  obtain  a  Clearance         -  •        .       168 

employed  in  the  Conveyance  of  Public  Stores  from  one  . 
Colony  to  another,  not  liable  to  Coniifcation  for  a 
Breach  of  the  Navigation  Laws  -  -  345 

Title  tOy  though  originally  faulty,  becomes  unimpeach- 
able  by  great  Lapfe  of  Time  -  -  394 

Spoliation — ofFaiersr^'ES[t&,  of,  by  general  Maritime  Law  486 

by  Law  of  this  Country     ihiJ. 


■*  #1 


Slaves^^are  deemed  Perfonal  Property,  where  there  is  no 

pofitive  Regulation  to  the  contrary        •  -  264 

— —  and  pafs  to  the  Captors  under  the  Words  of  ^e  Prize 

Aa  -         ^  -  -ibid 

Slami^rade — deemed  by  this  Country  repugnant  to  the  Law 

of  Nations'  -  -  -  •  85 

though  itdoes  not  prefume  fo  to  treat  it  when  prac- 
.  tifed  by  the  Subjefts  of  a  State  which  continues  to 

tolerate  it  -  »  .  .  85.— 05 

the  Court  has  a  Right  to  enquire  into  the  Title  of  a 

Ship  employed  in  the  Slave  Trade  -  -         oa 

Inclination  of  the  Court  to  difcountenance  •  ^y 

prohibited  by  the  SweS/b  Government        -  -       98 

Soidiirj — on  board  a  capturing  Ship>  though  invalided,  are 

entitled  to  (hare  in  the  Prize  •  -  2x6 

^jin— CeiFation  of  Hoftilities  againft  »  -  x8| 

*— -  Communication  between  the  different  part«  of,  inter-    . 

rupted  -  •  •  •  •  2^5 

Statr^Lord — (cited.)  -  •  •  .118 

Store,  Ship-^Ste  Salvage, 
Stores,  PubUc^Conyeyznce. off  from  one  fFefl  IniBaColony  to  . 

another,  not  prohibited  '  •  •  -     3-0 

not  included  in  Account  of  Exports  -        ;  «•      jxf 

not  entered   at  the  C.ullom  Houfe,    if  impon.Jd  in 

Tranfports  ^  ,  •»  •  .  nj^^ 

SecuSf  if  in  Merchant  Veffela  -  -  -    mj, 

^w^^/a-rCoafting  Trade  of  •  .  .  ji,    /^ 

TerritcrJ"^^ 


INDEX. 
T. 

Terntory-^lsdm  of,  can  only  be  giTcn  by  «  State  perfeftly 

neutral  -  _  -  -  .  2^^ 

■     ■■*  and  cannot  be  given  but  by  the  Neutial  Government      412 

Transfer — colorable. 

Treaty  of  Peace — nature  o/",  explained  -  -  249 

by  modem  Ufage,  mufl  necefTarily  be  ratified        -        ihidm 
Effedt  of,  in  quieting.  Titles  of  PofTef&on  -  395 

Trading — Conveyance  of  fublick  Stores,  not  a  Trading  339 

—  Importation  of  Goods  for  the  Ufe  of  the  Royal  Family, 

not  a  Trading  .  -  -  -  341 

Tran/^rt-^YtHkl  hired  by  Government  as  a  Tranfport  may 

be  the  Subject  of  Bottomree  •  •  462 


FiaZ/ff-— (cited.)  -  -  •  -  nS 

/^jMrA— (cited.)  «  •  ^  .         942 

w. 

fTagej — of  Mariners  to  be  paidbefore  Bottonu'ee  Bonds  40 

^— —  Subfiftence  of  Manners  on  board  Greet  SHipsJ  to  be   . 

deemed  Part  of  -  •  ->  41 

9'    ■    Suit  for,  will  be  entertained  by  the  Court  in  the  Cafe 

of  an  Enethy's  Ship  coming  under  the  Protection  of  a  / 

Britl/b  Licence  -  -  m^ — 266 — 305  ^ 

l^izr— Declaration  of,  by  the  Government  of  Mifi  Country  / 

""         agaifift  another,  .is  Evidence  of  the  Exiftence  of  a  War 

between  the  Two  Countries  -  -  247 

Warrcmt  of  the  Court  of  Adjpiralty  will  extend  to  Sails  and 
Rigging,  taken  on  fhore  for  the  Purpofe  of  fafe 
Cuftody  ...  282 

Weji  India  ^iii/i!r— Governors  of,  have  of  themfelves  no 
Authority  to  permit  lEe  Importation  of  prohibited 
Goods  »  .  .  «        14^ 
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